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NOTICE  OF  MEETING. 

The  Workmen's  Compensation  Board  will  sit  at  Harrisburg 
on  Tuesday,  January  7th,  at  1  P.  M..  and  at  Philadelphia  on 
Wednesday  and  Thursday.  January  8th  and  9th.  at  10  A.  M. 


APPEALS  FROM  AWARDS  OF  REFEREES. 

ANGELIKI  FRANGIA  vs.  JONES  &  LAUGHLIN  STEEL 

COMPANY. 

Practice  and  procedure — Appeal  and  error — Findings  of  fact  by 
Referee  not  sustained  by  evidence. 

The  Referee  found  that  the  deceased  ivas  not  injured  during 
the  course  of  his  employment,  for  the  reason  that  he  ivas  not  on 
the  premises  of  the  defendant  and  was  not  furthering  the  busi- 
ness or  affairs  of  his  employer.  The  Board,  not  being  satisfied 
that  these  findings  were  fully  warranted  by  the  evidence  set  them 
aside,  and  granted  a  hearing  de  novo. 

Appeal  from  Disallowance  of  Referee  Champion,  specially 
presiding  in  District  No.  8.  Claim  Petition  No.  4700.  Hearing 
de  novo  granted. 
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SCOTT,  Commissioner,  December  31,  1918 : 

In  the  Referee's  fourth  finding  of  fact  he  has  stated  the 
conclusion  that  at  the  time  the  claimant's  deceased  husband 
sustained  the  injury  that  resulted  in  his  death  he  was  not  in 
the  course  of  his  employment  with  the  defendant  company,  for 
the  reason  that  he  was  not  on  the  premises  of  the  company  and 
was  not  actually  furthering1  the  business  and  affairs  of  said  com- 
pany. 

There  is  a  mass  of  testimony  in  this  case  and  we  do  not 
think  the  conclusion  reached  is  sustained  in  all  particulars  by 
the  testimony  There  is  evidence  from  which  an  inference  can 
be  drawn  that  at  the  time  of  the  accident  the  claimant's  hus- 
band was  at  the  place  where  he  sustained  the  injury  by  direction 
of  the  defendant  or  its  responsible  agent.  We  do  not  now  de- 
cide that  such  a  conclusion  will  be  reached  by  the  Board,  but 
there  is  sufficient  doubt  in  our  mind  as  to  the  correctness  of  the 
Referee 's  fourth  finding  to  require  us  to  grant  a  hearing  de  novo. 

It  is  also  suggested  to  the  claimant  that  the  testimony  sub- 
mitted to  the  Referee  by  the  claimant  on  the  question  of  her  de- 
pendency is  not  as  satisfactory  as  is  desired,  and  that  upon  the 
hearing  de  novo  this  branch  of  the  case  should  if  possible  be 
strengthened  by  her. 

The  findings  of  the  Referee  are  set  aside  and  a  hearing  de 
novo  granted,  time  and  place  to  be  hereafter  fixed. 


EMMA  WHITTLE  vs.  NATIONAL  ANILINE  &  CHEMICAL 

COMPANY. 


Violence  to  physical  structure  of  the  "body — Cancer — Aggravated 
by  accident — Evidence — Con  Meting  testimony — Depend- 
ents one]  dependency — Common  law  wife — Child. 

An  explosion  at  the  plant  of  the  defendant  inflicted  am  in- 
jury on  the  left  side  of  the  face  of  the  decedent.  Shortly  there- 
after a  pre-existing  eaneer  of  the  neck  showed,  signs  of  malig- 
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nancy  and  developed  rapidly,  resulting  in  death  in  six  months. 
Two  physicians,  one  of  whom  had  attended  the  deceased  during 
his  illness,  testified  that  the  accident  had  aggravated  and  acceler- 
ated the  cancer  and  hastened  death.  Experts  called  by  the  de- 
fendant testified  that  the  accident  neither  caused  nor  accelerated 
the  disease.  The  Referee  found  that  death  was  hastened  as  a  re- 
sult of  the  accident.    Held:  No  error. 

The  defendant  objected  to  the  finding  of  the  Referee  that 
"the  decedent  left  to  survive  him  Emma  Whittle,  a  widow,  and 
Marcellus,  a  son,  bom  April  14,  1904."  It  was  shown  that  in 
1896  or  1897,  the  claimant,  then  a  married  woman  having  several 
children  by  her  first  husband  Leithold,  then  living,  went  to  live 
with  the  deceased,  and  that  a  daughter  was  bom  to  them  in  1899. 
Leithold  died  in  October,  1903.  From  1896  to  1903,  the  claim- 
ant and  the  deceased  lived  together  as  man  and  wife  and  were  so 
^received  by  their  neighbors.  This  relation  was  continued  after 
the  death  of  Leithold,  and  a  second  child,  a  son,  Marcellus,  was 
born  in  1904,  who  ivas  known  and  received  as  the  decedent's  son. 
The  relation  as  man  and  wife  was  continued  until  the  death  of 
the  decedent.  The  defendant  contended  that  the  relation  being 
illicit  at  its  inception  would  continue  so  after  the  death  of 
Leithold, 

The  Board  affirmed  the  finding  of  the  Referee. 

Appeal  from  Award  of  Referee  Graham,  District  No,  I. 
Claim  Petition  No.  5736.  Affirmed. 

LEECH.  COMMISSIONER,  December  31.  1918: 

The  case  presents  serious  difficulties.  The  facts,  aside  from 
the  medical  ones,  are  not  in  dispute.  Physicians,  surgeons,  and 
experts,  eminent  in  the  different  branches  of  their  profession, 
testified,  and  without  reservation  flatly  contradict  each  other  in 
certain  very  important  and  controlling  matters  in  reaching  sat- 
isfactory findings  of  fact.  This  is  not  surprising.  Those  who 
are  best  informed  in  regard  to  carcinoma,  or  cancer,  which 
caused  the  death  of  the  claimant's  husband,  cannot  speak  with 
any  degree  of  certainty  as  to  the  cause,  nature  and  character  of 
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this  dread  disease,  whose  helpless  victims  are  numbered  by  in- 
creasing' thousands. 

We  have  carefully  read  every  word  of  the  more  than  two 
hundred  pages  of  testimony,  as  well  as  the  briefs  of  counsel  and 
the  authorities  therein  cited,  and  given  careful  consideration  to 
all  questions  involved  in  tins  appeal,  and  have  come  to  the  con- 
clusion that  the  award  must  be  affirmed  on  the  findings  of  fact 
and  conclusions  of  law  reached  by  the  Eeferee. 

The  defendant  alleges  that  the  Referee  erred  in  his  5th,  9th. 
10th.  and  11th  findings  of  fact.  In  respect  to  the  5th  finding  of 
fact,  to  the  effect  "that  in  the  explosion  the  decedent  met  with  a 
physical  injury  to  the  left  side  of  his  face,"  it  is  enough  to  say 
that  the  evidence  disclosed  facts  which  bring  the  case  directly 
within  the  authority  of  McCauley  vs.  Imperial  Woolen  Com- 
pany. We  are,  therefore,  of  the  opinion  that  the  Referee  com- 
mitted no  error  in  this  finding.  The  9th,  10th  and  11th  findings 
of  fact  are  substantially  to  the  effect  that  the  decedent's  pre- 
existing carcinoma  or  cancer  of  the  neck,  which  prior  to  the 
accident  was  mild  and  slow  in  progress,  changed  from  a  slow 
growth  to  a  rapid  one,  due  to  an  aggravation  of  the  decedent's 
condition  caused  by  the  accident. 

The  uncontradicted  evidence  is  to  the  effect  that  while  the 
decedent  complained  of  a  swelling  in  his  neck  due  to  an  affection 
of  the  lymphatic  glands,  evidently  spreading  from  a  cancerous 
infection  in  his  left  cheek,  it  had  prior  to  the  explosion  shown 
no  signs  of  malignancy  and  caused  the  decedent  no  annoyance. 
Immediately  after  the  accident,  he  complained  of  severe  pains 
in  Ins  jaw  and  neck,  which  appeared  red  and  inflamed,  princi- 
pally upon  the  inside  of  the  cheek.  After  the  accident  the 
swelling  in  his  neck  became  more  pronounced  and  the  inflamma- 
tion on  the  side  of  the  cheek  more  painful.  Seven  days  later 
he  consulted  the  plant  physician.  Dr.  Lyons,  who  found  a  can- 
cerous growth  on  the  left  side  of  his  cheek,  which  Dr.  Camp- 
bell, to  whom  Dr.  Lyons  sent  him,  diagnosed  as  carcinoma.  He 
was  sent  to  Dr.  DaCosta,  who  advised  an  operation,  which  was 
performed  sixteen  da.ys  after  the  explosion.  Notwithstanding 
this  operation,  which  gave  some  temporary  relief,  the  disease 
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progressed  rapidly,  causing  the  decedent's  death  six  months 
after  the  explosion. 

The  testimony  of  the  two  physicians,  one  of  whom  attended 
him  during  his  "illness,  fully  supports  the  conclusion  of  the 
Referee  and  while  the  experts  called  by  the  defendant  gave  rt  as 
their  opinion  that  the  accident  neither  caused  nor  contributed 
in  any  way  to  the  progress  of  the  disease,  the  Referee  commit  ted 
no  error  in  adopting  the  testimony  of  the  physians  called  by  the 
claimant     The  Board  has  frequently  held  that  where  the  testi- 
mony is  conflicting  or  the  credibility  of  witnesses  involved  a 
finding  of  fact  by  the  Referee  will  not  be  set  aside  by  the  Board 
unless  manifest 'error  is  shown.    The  decedent  not  only  com- 
plained of  discomfort  in  his  jaw  and  throat  immediately  after 
the  accident,  but  showed  visible  marks  of  disturbance  at  this 
poin  i    The  fact  that  the  swelling  prior  to  this  time  had  given  no 
double  but  developed  into  malignant  carcinoma  shortly  alter 
the  accident,  appears  to  be  more  than  a  mere  co-incidence,  and 
as  a  matter  of  common  sense  would  be  sufficient  to  convince  a 
layman  that  the  accident  had  aggravated  the  pre-existing  malady 
fnicl  hastened,  if  not  caused  the  death  of  the  decedent,  and  while 
this  of  itself  might  not  be  sufficient  to  sustain  the  Referees 
findings  against  expert  opinion  unanimous  to  the  effect  that  the 
sudden  development  of  the  disease  was  not  and  could  not  have 
been  clue  to  the  disturbance  caused  by  the  accident,  yet  since  the 
common  sense  view  is  supported  by  the  testimony  of  reputable 
physicians,  based  on  personal  experience  and  showing  a  high 
degree  of  professional  knowledge  and  training,  it  was  not  only 
the  right  but  the  duty  of  the  Referee  to  find  as  he  did. 

While  the  defendant  in  his  appeal  does  not  allege  error  m 
the  finding  of  the  Referee  that  "the  decedent  left  to  survive  him 
Emma  Whittle,  a  widow,  and  Marcellus,  a  son,  born  April  14, 
1904,"  it  strenuously  attacks  this  finding  in  its  argument  and 
brief.  The  evidence  on  this  point  is  to  the  effect  that  the  claim- 
ant then  a  married  woman,  having  several  children  by  her  first 
husband,  one  Leithold.  or  Leopld,  went  to  live  with  the  dece- 
dent about  1896  or  1897,  and  a  daughter  was  born  to  them  in 
1899.    It  further  appeared  that  Leithoold.  or  Leopld,  died  m 
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October,  1903.  During  the  period  between  1896  and  1897  and 
1903,  the  claimant  and  decedent  lived  together  as  man  and  wife 
and  were  so  received  by  their  neighbors,  the  decedent  introducing 
the  claimant  as  his  wife  and  recognizing  the  daughter  born  to 
them  as  his  child.  She  also  had  an  account  at  a  grocery  store  in 
the  name  of  Mrs.  George  Whittle.  After  the  death  of  the  claim- 
ant's first  husband  in  1903,  she  and  decedent  continued  to  live 
together  as  man  and  wife,  and  a  second  child,  a  son,  Marcellus, 
was  born  in  1904,  who  also  was  received  and  recognized  as  de- 
cedent's son.  In  fact,  from  1896  to  the  date  of  the  decedent's 
death,  they  had  lived  together  as  husband  and  wife  and  had 
been  so  recognized  by  all  their  acquaintances. 

Were  it  not  for  the  fact  that  at  the  time  the  relation  between 
claimant  and  decedent  began,  the  claimant's  Imsband  was  still 
alive,  there  is  no  doubt  that  a  presumption  of  an  informal  but 
none  the  less  valid  marriage  contract  between  them  would  arise 
and  would  require  a  finding  that  the  claimant  was  the  wife  of 
the  decedent.  The  defendant  relies  upon  the  fact  that  the 
claimant's  husband,  Leithold,  or  Leopold,  was  still  alive  when 
the  marriage  relation  began,  which  being  illicit  at  its  inception, 
would  be  presumed  to  so  continue  until  there  is  satisfactory 
proof  of  a  formal  marriage,  or  facts  showing  that  the  parties  by 
mutual  consent  had  changed  the  character  of  the  relation  and 
contends  that  there  was  no  outward  change  in  the  relation  after 
the  death  of  the  husband  as  rebutting  or  displacing  this  pre- 
sumption, and  also  relies  upon  a  conversation  which  the  claim- 
ant testified  took  place  between  her  and  the  decedent  immediately 
after  the  death  of  her  husband.  The  defendant  relies  upon 
Hunt's  Appeal,  86  Pa.  294,  in  support  of  its  position  that  where 
the  marriage  is  meretricious  because  of  a  bar  to  a  legal  though 
informal  marriage  agreement,  the  removal  of  the  bar  will  not 
give  rise  to  a  presumption  of  a  validating  agreement,  there  be- 
ing no  subsequent,  change  in  the  outward  relations  of  the  par- 
ties. Hunt's  Appeal,  though  not  overruled  as  to  its  own  facts 
and  followed  in  Grimm's  Estate,  131  Pa.  199.  upon  facts  sub- 
stantially identical,  is  limited  in  Thewlis's  Estate,  217  Pa.  307, 
in  which  the  Supreme  Court  adopted  the  opinion  of  Penrose,  J., 
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and  in  Beegle's  Estate,  64  Superior  180.    In  Thewlis's  Estate 
tin  Supreme  Court  adopted  the  language  of  Judge  Penrose : 

"While  there  is  a  presumption  of  continuance  as  to  a 
relation  illicit  in  its  inception,  under  such  circumstances  as 
existed  in  Hunt's  Appeal,  86  Pa..  294,  where  the  interval 
during  which  it  might  have  become  lawful  was  but  two 
months,  or  in  Grimm's  Estate.  131  Pa.,  199,  where  it  was 
but  one  week,  the  doctrine  of  those  cases  is  not  to  be  extended 
to  one  like  the  present  where  in  good  faith  the  parties  con- 
tinue to  live  together  as  husband  and  wife  after  the  com- 
plete removal  of  the  only  obstacle  in  the  way  of  a  valid  mar- 
riage and  so  for  many  years  continuously  proclaim  them- 
selves to  the  public  until  the  relation  ceases  by  the  hus- 
band's death. 

The  presumption  of  continuance  of  an  illicit  relation 
under  such  circumstances  gives  way  to  the  superior  pre- 
sumption in  favor  of  ompliance  with  the  requirements  of 
the  law.  or  morality  and  of  common  decency." 

The  same  view  was  taken  in  Beegle's  Estate,  cited  above. 
In  Hunt's  Appeal,  it  further  appeared  that  the  woman  who 
claimed  to  be  the  widow  of  the  decedent  neither  knew,  nor  had 
any  reason  to  suspect,  either  prior  to  the  removal  of  the  bar  or 
in  the  interval  between  such  removal  and  the  death  of  the  de- 
cedent, that  there  existed  any  bar  to  a  valid  marriage  between 
herself  and  the  decedent,  and  that  she  had  gone  through  such  a 
form  of  marriage  which  would  have  been  valid  but  for  such  bar. 
Since  the  presumption  of  marriage  based  upon  cohabitation  as 
man  and  wife  is  one  of  fact  that  there  had  been  an  informal  but 
legal  agreement,  it  seems  obvious  that  even  long-continued  co- 
habitation and  association  as  man  and  wife  could  afford  no  basis 
for  inferring  such  an  agreement  where  one  of  the  parties  thereto 
had  every  reason  to  believe  that  she  or  he  was  already  legally 
married,  and  had  no  cause  to  suspect  that  a  further  agreement 
was  necessary  to  legalize  the  relation. 

It  may  be  interesting  to  note  the  element  of  time  in  the 
cases,  Cited.   In  Hunt's  Appeal,  the  only  evidence  upon  which  a 
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presumption  of  marriage  could  be  based  was  limited  to  a  period 
of  two  months,  during  which  the  parties  continued  to  live  and 
cohabit  together  as  man  and  wife,  after  the  removal  of  the  bar: 
in  Grimm's  Estate  it  was  limited  to  a  period  of  one  week; 
whereas  in  Thewlis's  Estate,  it  covered  a  period  of  thirteen 
years;  in  Beegle's  Estate  the  period  was  fourteen  years;  and  in 
the  case  under  consideration  it  was  fifteen  years.  The  language 
of  Judge  Penrose  that 

' '  The  presumption  of  continuance  of  illicit  relation  under 
such  circumstances  gives  way  to  the  superior  presumption 
in  favor  of  compliance  with  the  requirements  of  the  law,  or 
morality  and  of  common  decency." 

applies  here  with  peculiar  force. 

It  therefore  remains  only  to  consider  the  conversation  which 
the  claimant  testified  she  had  with  the  decedent  immediately  fol- 
lowing the  death  of  Leithold  or  Leopold.  Her  testimony  given 
iv.  answer  to  the  following  question  put  by  her  own  counsel  fol- 
lows : 

"Q.  After  .your  first  husband  died  on  the  24th  of  Oc- 
tober, 1903,  bow  did  you  and  Mr.  Whittle  continue  to  live?" 

''A.  We  just  continued  to  live  together  and  he  said, 
'Now,  Emma,  we  are  looked  upon  as  man  and  wife.  Are 
you  satisfied  to  continue  as  the  same?'  I  said,  'Yes,'  and 
we  have  lived  together  as  the  same  ever  since." 

The  defendant's  counsel  argues  that  the  words,  "We  are 
looked  upon  as  man  and  wife.  Are  you  satisfied  to  continue  as 
the  same?"  should  be  construed  to  mean  that  she  was  asked 
wheter  she  was  satisfied  to  be  looked  upon  as  man  and  wife,  that 
is,  to  continue  to  live  in  a  state  of  concubinage  without  marriage, 
depending  for  their  place  in  the  estimation  of  their  acquaint- 
ances on  the  reputation  which  they  had  falsely  earned  of  being 
a  married  couple.  In  order  to  constitute  a  valid  agreement  of 
marriage  it  is  not  necessary  that  any  particular  form  should  be 
used.    It  is  enough  that  the  parties  should  agree  to  live  to- 
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gether  as  man  and  wife.  In  construing  the  reported  conversa- 
tion, we  must  look  at  it  from  the  standpoint  of  the  speaker  and 
the  hearer,  the  decedent  and  the  claimant.  The  important  thing 
is  what  they  understood  it  to  mean,  not  the  meaning  which  by  a 
sophisticated  process  of  reasoning  can  he  deducted  from  it,  by 
giving  to  each  word  the  exact  value  attached  to  it  by  persons 
trained  in  legal  construction. 

So.  looking  at  the  conversation  as  stated  by  the  claimant,  we 
are  of  the  opinion  that  the  decedent's  question  was  undoubtedly 
meant  as  an  invitation  not  to  continue  a  state  of  concubinage 
but  to  live  together  as  man  and  wife,  and  the  claimant  so  under- 
stood it.  The  claimant  testified  that  the  decedent  said,  "We 
are  looked  upon  as  man  and  wife.  Are  you  willing  to  'continue 
as  the  same  ? ' '  The  natural  corstruction  to  be  put  on  the  phrase, 
"as  the  same."  is  that  it  relates  to  the  preceding  words,  "man 
and  wife."  and  that  the  decedent's  question  was  a  sufficient 
though  perhaps  clumsy  method  of  asking  the  claimant  whether 
she  was  willing  to  continue  to  live  with  him  as  husband  and 
wife.  Not  only  does  this  seem  to  be  the  natural  meaning  of  the 
conversation  construed  grammatically.  b\it  the  fact  that  the 
claimant  herself  testifies  to  his  conversation  is  significant  as 
indicating  that  she  so  understood  it. 

The  facts  found  by  the  Referee,  being  warranted  by  the 
testimony,  are  adopted  by  the  Board,  and  his  conclusions  of  law 
are  approved.  The  award  is,  therefore,  affirmed,  and  the  appeal 
dismissed. 


ANGELA  DIPALO  vs.  PHILA.  &  READING  RAILWAY  CO. 

Practice  and  procedure — Appeal  and,  error — Mixed  question  of 
law  and  fact — Inter  si  ate  commerce. 

A  finding  by  the  Referee  that  the  decedent  was  engaged  in 
interstate  commerce  is  a  mixed  question  of  law  and  fact.  The 
Board  here  treated  it  as  a  question  of  fact  and  granted  a  hearing 
df  novo. 
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Appeal  from  disallowance  of  compensation  by  Referee  Gra- 
ham, District  No.  1.  Claim  Petition  No.  6048.  Hearing  de  novo 
granted. 

•  SCOTT,  Commissioner,  Dec.  31,  1918: 

The  ultimate  conclusion  of  the  Referee  on  the  question  of 
the  character  of  the  employment  of  the  claimant's  deceased  hus- 
band set  out  in  his  fifth  finding  of  fact  as  follows:  "That  at 
the  time  of  the  accident  and  injury  to  the  decedent,  both  the 
decedent  and  the  defendant  were  engaged  in  interstate  com- 
merce ' '  comprehends  a  mixed  finding  of  fact  and  law,  and  there- 
fore the  Beard  has  authority  to  treat  the  appeal  as  involving  a 
question  of  fact  and  is  justified  in  granting  a  hearing  de  novo. 
Mooney  vs.  Lehigh  Valley  R,  R.  Co.,  261  Pa.  341.. 

If  all  the  material  facts  of  the  shipment  and  movement  of 
the  car  of  lumber  and  of  the  employment  of  the  decedent,  de- 
veloped in  the  evidence,  had  been  definitely  found  by  the  Referee 
the  determination  of  the  question  whether  the  employment  was 
interstate  or  intrastate  in  character  could  be  treated  by  the  Board 
as  a  question  of  law.    McCauley  vs.  Imperial  Woolen  Mills  Co., 
261  Pa.,  312 ;  Amy  Smith  vs.  Phila.  Ry.  Co.,  opinion  by  Chair- 
man Mackey  Dec.  12,  1918  (Not  yet  reported),  but  as  the  Board 
views  the  evidence  complete  findings  in  this  respect  have  not 
been  made.    Briefly,  the  situation  appears  to  be  that  the  car  of 
lumber  which  the  decedent  helped  to  unload  was  the  property 
of  the  defendant  and  was  way  billed  by  it  from  a  point  in  the  State  - 
of  New  Jersey  through  an  intermediate  point  in  the  same  State 
to  Port  Richmond  Yard,  Philadelphia,  State  of  Pennsylvania, 
having  been  consigned  to  the  defendant's  representative  at  that 
point ;  the  defendant  being  at  once  the  consignor,  consignee  and 
carrier;  that  the  shipment  of  lumber  was  in  carload  lots  and  that 
at  the  time  of  the  accident  the  decedent  was  unloading  lumber 
from  the  car  in  question  and  which  car  had  been  placed  on  the  de- 
fendant's  siding  and  had  remained  there  for  more  than  a  day 
before  it  was  unloaded. 

•  If  these  and  other  like  facts  suggested  in  the  evidence  shall 
be  found,  after  hearing,  then  under  the  rule  in  C.  B.  &  Q.  R.  R. 
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Co.  vs.  Harrington,  241  U.  S.  177,  neither  the  employee  nor  the 
defendant  were  engaged  in  interstate  commerce,  hence  in  order 
to  fnlly  find  the  facts  which  shall  determine  the  exact  nature 
of  the  defendant's  activities  and  of  the  character  of  the  employ- 
ment of  the  claimant's  deceased  husband  at  the  time  he  sustained 
the  fatal  injury,  a  hearing  de  novo  is  granted,  time  and  place 
to  be  hereafter  fixed. 


CHARLES  WITHEROW  vs.  REED  COLLIERY  CO. 

Evidence — Additional  testimony  desired. 

The  defendant's  attorney  alleged  that  no  opportunity  had 
been  given  to  an  eye  specialist  at  tlx  hearing  to  examine  tin 
claimant's  eye.  The  Board,  in  order  that  no  material  testimony 
should  be  omitted  from  consideration  of  the  case,  granted  a  hear- 
ing de  novo. 

Appeal  from  Decision  of  Referee  Snyder,  District  No.  6, 
on  Petition  for  Modification  of  Compensation  Agreement  No. 
391348.    Hearing  de  novo  granted. 

SCOTT,  Commissioner,  December  31.  1918 : 

The  Referee  had  several  hearings  in  this  case.  From  a  care- 
ful reading  of  the  testimony  we  are  inclined  to  affirm  his  finding 
and  award.  However,  the  defendant's  attorney  in  his  brief,  re- 
viewing the  testimony,  and  the  manner  of  the  hearings  before 
the  Referee,  earnestly  contends  that  the  defendant  and  its  Insur- 
ance Carrier  has  been  prejudiced  in  that  at  one  of  the  hearings 
Dr.  G.  H.  Goode,  an  eye  specialist,  was  refused  an  opportunity 
to  carefully  examine  the  claimant's  eye.  This  is  not  set  out  as 
a  ground  of  appeal  but  rather  as  an  appeal  to  the  Board  that 
the  fullest  hearing  has  not  been  afforded  the  defendant,  and 
that  all  of  the  testimony  which  might  affect  the  issue  was  not 
heard.    The  Board  always  assumes  that  statements  made  by 
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counsel,  whether  in  the  form  of  a  sworn  affidavit  or  not  are  in 
good  faith,  hence,  that  there  may  be  no  question  that  all  possible 
material  testimony  was  considered  before  a  final  disposition  of 
the  ease,  a  hearing  de  novo  is  granted,  time  and  place  to  be 
hereafter  fixed. 
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JANOHA  vs  PITTSBURGH.  CINCINNATI,  CHICAGO  AND 
ST.  LOUIS  RAILWAY  CO. 

Interstate  commerce-Evidence-Federal  Employers'  Liability 
Act— Negligence— Judgment  n.  o.  v. 

To  recover  damages  for  personal  injuries  from  an  interstate 
ear ri err,  there  must  be  proof  of  the  negligence  of  the  employer, 
whether  tested  by  the  Federal  Employers'  Liability  Act  of  190,. 
P  L  523,  or  by  the  common  law.  If  the  plaintiff  was  not  engaged 
in  interstate  commerce,  his  right  to  compensation,  in  the  absence 
of  evidence  to  the  contrary,  is  governed  by  the  Workmen's  Com- 
pensation Act  of  June  2,  1915,  P.  L.  736. 

In  order  to  recover  damages  against  a  common  carrier  under 
th<  Federal  Employers'  Liability  Act,  the  evidence  must  show 
thai  the  plaintiff  was  injured  while  actually  engaged  in  interstate 
commerce.  An  accident  caused  by  a  shifting  engine  used  in 
both  intra  and  interstate  ommerce  would  not  be  sufficient,  unless 
then-  was  proof  that  it  was  at  the  time  being  actually  used  in  in- 
terstate  commerce. 

Sur  Motion  for  Judgment  N.  0.  V.  and  for  New  Trial.  Com- 
mon Pleas  of  Allegheny  County.  No.  948,  April  Term,  1917. 

CARPENTER.  J.,  July  16.  1918: 

The  statement  sets  out  that  at  the  time  of  the  accident  caus- 
ing the  damages  claimed  plaintiff  was  employed  in  interstate 
commerce,  the  defendant  then  being  engaged  as  a  common  car- 
rier by  railroad  between  the  several  States  of  the  United  States : 
and  while  so  employed,  to  wit :  oh  or  aboout  January  12,  1916. 
he  was  with  due  care  engaged  in  repairing  an  interstate  com- 
merce eno-ine  and  tender;  that  defendant's  agents  and  servants 
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negilently  allowed  or  caused  said  engine  and  tender  to  be  struck 
by  another  engine  or  car  and  moved,  and  that  by  reason  thereof 
he  was  seriously  injured. 

In  paragraph  7  of  the  statement  it  is  averred  the  injuries 
were  caused  through  the  negligence  of  the  defendant  and  its 
agents  in  allowing  and  directing  the  said  engine  or  car  to  run 
down  the  track  on  which  plaintiff  was  working.  Paragraphs  8, 
9  and  10  charge  negligence  in  failing  to  warn  plaintiff  that  the 
engine  was  about  to  be  moved;  in  attempting  to  couple  said 
engine  or  tender  with  unusual  force  and  violence,  and  in  striking 
said  engine  or  tender  at  which  plaintiff  was  working,  in  violation 
of  the  signal  thereon. 

Counsel  for  defendant,  without  requiring  proof,  placed  upon 
record  the  following  admission : 

"It  is  admitted  by  the  defendant  that  it  is  a  corporation 
engaged  as  a  common  carrier  of  freight  and  passengers  in  inter 
and  intrastate  traffic,  that  the  engine  in,  around  or  about  which 
the  plaintiff  was  injured,  was  one  of  the  defendant's  engines; 
that  at  the  time  the  injury  occurred  it  was  in  the  roundhouse, 
having  such  care  as  is  ordinarily  and  usually  given  to  engines 
in  service  from  time  to  time ;  that  the  plaintiff  was  an  employe 
of  the  defendant,  employed  as  a  repairman ;  that  the  engine,  in, 
around  or  about  which  the  plaintiff  was  injured,  when  in  actual 
service,  was  used  as  a  shifting  engine  in  the  yards,  and,  in  the 
course  of  its  use.  handled  indiscriminately  cars  engaged  in  intra 
and  interstate  traffic." 

There  is  no  controversy  respecting  the  fact  of  plaintiff's  em- 
ployment by  defendant  when  he  was  injured,  nor  respecting  the 
nature  of  his  employment  or  the  time  and  place  of  the  accident. 
The  testimony  shows  that  plaintiff  was  caught  between  a  tender 
or  tank  and  an  engine  to  which  it  was  about  to  be  attached,  and 
that  he  and  one  Pete  Dubiel  were  working  together.  Plaintiff's 
testimony,  in  substance,  is,  that  he  and  Dubiel  were  putting  in 
a  casting;  that  Dubiel  stepped  out  to  the  right  and  he  to  the 
left;  that  the  casting  fell  and  he  was  trying  to  put  it  in  place 
again  and,  to  quote  his  own  statement,  "while  I  was  trying  to  fix 
this,  some  one  gave  signal  there  and  I  was  caught."   He  said  he 
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tank  was  going  to  be  shoved  up  against  the 
aid  not  know  the  tank  was  ^ 

engine;  ^Jto  see  wtt  til  was  any  person  hetween 
(0n  the  turntable)  to  see  whea  ^  fte  ^  ^ 

engmlnd  taUf  Dub  el  gave  the  signal  it  was  his  duty  to 
SeteS  worke!  and  see  whether  he  was  there  and 

'TuktaZt.  the  hostler,  who  was :  in 

■  testified  that  Dubiel  gave  tarn  the ^rgual  whistle" 

.?W;  that  Dubiel  then  "opened  "^a" 
rtn  wltnpss  ''hit  him  again  and  didn  t  coupu.,  <* 

it  the  secon!  time  that  the  tan.  went  up  against  the 

^  The  testimony  of  Dubiel  and  Hruza,  witnesses  on  behalf  of 
the  detdatrdoes  not  strengthen  the  f^^J^- 
as  their  testimony  tends  to  contradict 

sidered  in  determiining  the  question  of  defendant  s  alleged  negli 

"'"But  negligence  cannot  be  inferred  against  an  employer  from 
the  mere  happening  of  an  accident  causing  injury  to  an  em- 
pwe Forte  vs.  Markle  Co.,  258  Pa.,  194,  and  case  there  cited. 

If' tti    evidence  sustains  a  finding  that  defendants'  negh- 
8«%he  proximate  cause  of  the  injury  it  ^ 
Lbmit  the  case  to  the  jury ;  if  it  does  not  it  is.    This  is  the 
tied  rule  in  Pennsylvania. 

^  The  present  case  was  tried  on  the  theory  that  defendant  was 
a  commoncarrier  engaged  in  inter  and  intrastate  t^^at 
plaintiff  was  employed  in  interstate  -^jVf^ 
me  seme  older  cases  in  which  a  recovery  was  allowed  indicated 
this  was  the  situation  presented  by  the  facts,  but  the  case  of 
Minneapolis  &  St.  Louis  Railroad  Co.  v.  Winter,  242  TJ.  S  353, 
wn  li  our  attention  has  been  directed  since  the  tnal  negatrve 
InTview    In  that  case  the  facts  were  in  many  respects  similar 
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to  the  facts  in  this.  In  that  case,  as  in  this,  the  plaintiff  was 
engaged  in  repairing  an  engine  when  injured.    The  Court  say. 

This  is  not  like  the  matter  of  repairs  upon  a  road  per- 
manently devoted  to  commerce  among  the  States.  An  en- 
gine, as  such,  is  not  parmanently  devoted  to  any  kind  of 
traffic,  and  it  does  not  appear  that  this  engine  was  destined 
especially  to  anything  more  definite  than  such  business  as  it 
might  be  needed  for.  It  was  not  interrupted  in  an  inter- 
state haul  to  be  repaired  and  go  on.  *  *  *  Its  character 
as  an  instrument  of  commerce  depended  on  its  employment 
at  the  time,  not  upon  remote  probabilities  or  upon  accidental 
later  events." 

In  the  light  of  this  decision  we  are  compelled  to  hold  that 
tlir  facts  disclosed  do  not  bring  the  case  at  bar  within  the  Federal 
Statutes- 
Assuming,  but  not  deciding,  that  the  plaintiff's  statement 
presents  a  case  at  common  law,  the  question  of  sufficiency  of 
proof  to  sustain  a  recovery  is  presented. 

A  careful  examination  of  the  testimony  has  not  disclosed  any 
evidence  to  support  the  verdict.  The  result  is  the  same  whether 
the  right  of  recovery  is  tested  by  the  common  law  rule  unaffected 
by  the  Employers'  Liability  Act  of  1907,  P.  L.  523,  or  as  affected 
by  that  Act. 

The  accident  occurred  in  January,  1916.  If  plaintiff  was 
not  employed  in  interstate  commerce,  his  right  to  compensation, 
in  the  absence  of  evidence  to  the  contrary,  is  governed  by  the 
Workmen's  Compensation  Act  of  June  2,  1915.  New  trial  re- 
fused. The  motion  for  judgment  non  obstante  veredicto  is  sus- 
tained and  judgment  entered  for  defendant. 

BASTHEIM  vs.  HENRY  WILKINS  CO.,  INCORPORATED. 

Workmen's  Compensation  Act — Secretary  and  Treasurer — Buyer 
mid  Salesman — Employee. 

A  secretary  and  treasurer  of  defendant  corporation  whose 
duties  were  also  to  act  as  buyer  and  salesman,  was  not  entitled 
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to  compensation  under  the  Workmen's  Compensation  Act  of 
1Q15  where  he  was  injured  while  going  from  Ms  home- to  the 
store  just  prior  to  taking  a  trip  for  the  purpose  of  buymg 
goods,  in  that  he  was  not  an  employee  within  the  meaning  of  that 
act. 

Sur  Appeal  from  Workmen's  Compensation  Board.  No. 
1943  January  Term.  1918.    C.  P.  Allegheny  County. 

SHAFER.  P.  J..  February  12,  1918: 

The  claimant  in  this  case  was  secretary  and  treasurer  of  the 
defendant  company  and  it  was  part  of  his  duty  to  act  as  buyer 
and  salesman,  and  in  the  course  of  such  duty  he  made  trips 
out  of  the  city  two  or  three  times  a  year.   He  had  made  arrange- 
ments to  make  a  trip  to  Boston  for  the  purpose  of  buying  goods. 
He  was  to  leave  on  the  five  o'clock  train  in  the  evening,  and  he 
went  home  and  packed  his  grip  and  came  back  to  the  store  to 
make  arrangements  for  going  to  Boston,  and  on  his  way  he  fell 
and  was  injured.    The  Workmen's  Compensation  Board,  m  an 
opinion  by  Mr.  Commissioner  Scott,  determined  that  he  was  not 
an  employe  of  the  company  within  the  meaning  of  the  Act,  and 
refused  him  compensation ;  and  from  that  decisiion  this  appeal  is 
taken.   We  do  not  deem  it  necessary  to  discuss  the  question  fur- 
ther than  it  has  already  been  discussed  in  the  opinion  referred  to. 
Upon  a  careful  consideration  of  the  question  we  are  of  opinion 
that  the  decision  of  the  Board  is  correct,  for  the  reasons  given 
in  their  opinion. 

The  appeal  is,  therefore,  dismissed. 


IS 


Department  Reports  of  Pennsylvania.         5  Dep.  Rep. 


Public  Service  Commission 


CALENDAR  OP  SESSIONS  FOR  AV E E K  BEGINNING 
MONDAY,  JANUARY  6,  11)1!). 

Monday,  January  6  9.30  A.  M. 

Harrisburg 
Hear  inn 

C.  2098.    Borough  of  Berwick  vs.  Berwick  Gas  Company. 
In  re':  Alleged  unjust  and  unreasonable  increase  in  rate  for  gas 
"service  in  said  borough  and  averring  that  such  increase  is  in 
violation  of  an  ordinance  of  said  borough. 

-     '        :„,-..•-  Arguments 
„  0J  :■;  .  i  ■ ..  -  ■  i-M  !■■  M-  w 

C;  .r'84'0/  City  of  New  "'Castle '•••vs.  Mahoning  &  Shenango 
Railway  &  Light  Company.  In  re  i  Alleged  unjust  and  unreason- 
able increase  in  rates  of  fare  and  inadequate  service -in  said  city. 

C.  2098.'  Borough  of  Berwick  vs.  Berwick 1  Gas  Company. 
In  re :  Alleged  iin just  and  unreasonable  increase  in  rate  for  gas 
service  in  said  borough  and  averring  that1  such  increase  is  in 
violation  of  ah  Ordinance  of  said  borough. 

'  '.'C. '2347.  Richard  Holmes,  et  al.  vs.  Morris  Run  Coal  Min- 
ing Company.  In  re :  Alleged  unjust  and  unreasonable  increase 
in  rate  for  electric  service  in  the  village  of  Morris1  Run.  Tioga 
County. 

C.  2355.  Henderson  Coal  Company  vs.  American  Express 
Company  and  American  Railway  Express  Company.  In  re: 
Alleging  refusal  to  accept  money  at  Pittsburgh,  Pa.,  on  the  pre- 
ceding evening  for  shipment  the  next  morning  to  Hendersonville. 
Pa. 

C.  2359.  Oak  Extract  Company  vs.  Newport  &  Sherman's 
Valley  Railroad  Company.  In  re :  Alleged  unjust,  unreasonable 
and  excessive  rates  on  extract  wood  from  various  points  to  New- 
port, Pa.,  and  praying  that  respondent  be  required  to  charge 
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rates  in  acordance  with  order  of  the  Public  Service  Commission 
in  Complaint  Docket  No.  1842. 

A.  1988-1918.  Application  of  the  City  of  Pittsburgh  tor 
approval  of  the  construction,  operation  and  maintenance  of  a 
crossing  at  grade  at  point  where  Eureka  Street  crosses  the  tracks 
and  right  of  way  of  the  Pittsburgh  Railways  Company  m  said 

01  A.  1989-1918.  Application  of  the  City  of  Pittsburgh  for 
approval  of  the  construction,  operation  and  maintenance  of  a 
crossing  above  grade  at  point  where  Laclede  Street  crosses  the 
tracks  of  the  Pittsburgh  &  Castle  Shannon  Railroad  Company 
and  at  grade  of  the  tracks  and  right  of  way  of  the  Mt.  Wash- 
ington Street  Railway  Company  in  said  city. 

A.  1990-1918.  Application  of  the  City  of  Pittsburgh  tor 
approval  of  the  construction,  operation  and  maintenance  of  a 
crossing  at  grade  at  point  where  Kathleen  Street  crosses  the  tracks 
and  right  of  way  of  the  Pittsburgh  Railways  Company  in  said 

city. 

Hearing 

C.  1813.  Borough  of  Middletown,  et  al.  vs.  Middletown  and 
Swatara  Consolidated  Water  Company.  In  re :  Alleged  inade- 
quate and  insufficient  water  service  for  fire  protection  in  said 
borough. 

Wednesday,  January  8  9-30  A-  M- 

Harrisbueg 
Hearings 
C.  1582.    Borough  of  Ashland 
C.  2133.    Borough  of  Mahanoy  City 
C.  2166.    Borough  of  Mahanoy  City 
vs. 

Schuylkill  Railway  Company.  In  re :  Alleged  un- 
just and  unreasonable  increase  in  rate  of  fare  (C.  1582  and  2166) 
and  alleged  inadequate  and  insufficient  service  and  excessive 

rates  (C.  2133). 

C.  2356.  Mrs.  Annie  Moreland  vs.  Peoples  Natural  Gas 
Company.  In  re:  Alleged  refusal  to  furnish  gas  to  residence  of 
complainant  in  Altoona  pending  payment  of  overcharge. 
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C.  2478.    Borough  of  Schuylkill  Haven,  et  al. 
C.  2479.    Borough  of  Orwigsburg,  et  al. 
C.  2530.    Borough  of  Minersville 
vs. 

Eastern  Pennsylvania  Railways  Company  and 
Pottsville  Union  Traction  Company.    In  re :  Al- 
leging unjust  and  unreasonable  increase  in  rates. 
C.  2480.    C.  C.  Boner 

C.  2482.    Citizens  of  Lansford  Borough,  et  al. 
C.  2538.    Borough  of  Coaldale 
vs. 

Eastern  Pennsylvania  Railways  Company.  In  re-. 
Alleged  unjust  and  unreasonable  increase  in  rates  of  fare. 

C.  2545.  George  L.  Nyee  vs.  Delaware  Valley  Railroad 
Company.  In  re :  Alleged  proposed  discontinuance  of  passenger 
and  freight  service  between  the  borough  of  East  Stroudsburg 
and  the  village  of  Bushkill,  Monroe  County. 

C.  2556.  Borough  of  Eldred  vs.  Eldred  Home  Gas  &  Fuel 
Company.  In  re :  Alleged  inadequate  and  insufficient  gas  sen  - 
ice  and  excessive  rates  in  said  borough, 

A.  2208-1918.  Application  of  the  Schuylkill  Railway  Com- 
pany for  light  to  establish  an  eight-cent  zone  rate  on  each  divi- 
sion operated  by  said  company  except  from  St.  Clair  to  Potts- 
ville. 

A.  2220-1918.  Application  of  the  Western  Allegheny  Rail- 
road Company  for  approval  of  the  construction,  operation  and 
maintenance  of  a  crossing  at  grade  at  a  point  where  a  branch 
line  of  said  railroad  company,  to  connect  with  the  mines  of  the 
Brady's  Bend  Coal  Company,  crosses  a  public  highway  known 
as  Kittanning  road,  in  Brady's  Bend  Township,  Armstrong 
County. 

A.  2221-1918.  Application  of  the  Pittsburgh  and  Lake 
Erie  Railroad  Company,  et  al.,  for  approval  of  the  construction, 
operation  and  maintenance  of  a  crossing  at  grade  at  a  point 
where  a  proposed  siding,  to  connect  with  the  property  of  John 
P.  Reynolds  Estate,  crosses  a  public  highway  known  as  John 
Street,  and  the  track  of  the  Pittsburgh  Railways  Company  lo- 
cated thereon,  all  in  the  city  of  McKeesport,  Allegheny  County. 
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A  2239  1018  Application  of  the  city  of  Behlehem  for  ap- 
proval of  the  acquisition  and  beginning  of  the  exerc.ses  of  the 
right  to  operate  the  plant  and  system  of  the  Bethlehem  Crtj 

"Water  Company.  v, 

±  9940-1^18     Application  of  the  Douglass-Hanover  Elec- 
tric Company,  et  al.,  for  approval  of  the  sale  of  the  property- 
franchises,  etc..  of  the  Douglass-Hanover  Electee  Company ,  th 
Washington   Township   Electric   Company    the  Colebroo^e 
Township  Electric  Company  and  the  Douglass  Township  Elec- 
tric Company,  to  the  Boyertown  Electric  Company. 

^  2152-1918  Application  of  W.  L.  Forney  for  approval 
of  the  "^ginning  of  the  exercise  of  the  right  to  operate  an  ant.  ) 
bus  line  between  Harrisburg  and  Chambersburg. 

Pittsburgh— City-County  Building 
10.00  A.  M. 

C  ->579  In  re-  Supply  and  conservation  of  natural  gas 
in  the" State  of  Pennsylvania.  (Conference  of  natural  gas  com- 
pany representatives  on  the  subject  of  the  conservation  of  natural 
gas.) 

o  9.30  A.  M. 

Thursday,  January  9 

Harrisburg 
Hearings 

C   255?     In  re  ■  Investigation  upon  the  Commission 's  own 
•  motion  of  the  condition  of  the  Doylestown  &  Willow  Grove  Turn- 
pike  Road. 

M  C  978-1918.  Contract  between  the  West  Penn  Powei 
Company  and  the  County  of  Fayette,  for  lighting  county  bridge 
known  as  Dawson  bridge,  spanning  the  Youghiogheny  river  near 
Dawson,  said  county,  for  a  period  of  five  years. 

M  C  979-1918.  Contract  between  the  West  Penn  Power 
Company  and  the  Borough  of  Freeport,  Armstrong  County,  for 
lighting' the  streets  of  the  borough  for  a  period  of  five  years. 

M  C  980-1918.  Contract  between  the  West  Penn  Power 
Company  and  the  Borough  of  McDonald.  Washington  County, 
for  lighting  the  streets  of  the  borough  for  a  period  of  five  years. 
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A.  2224-1918.  Application  of  The  Pennsylvania  Railroad 
Company  for  approval  of  the  construction,  operation  and  mainte- 
nance of  a  crossing  at  grade  at  point  where  the  Essler  branch  of 
said  railroad  company  crosses  a  public  highway  extending  be- 
tween Pleasant  Valley  and  Murraysville,  in  Franklin  Township, 
Westmoreland  County. 

A.  2225-1918.  Application  of  The  Pennsylvania  Railroad 
Company  for  approval  of  the  construction,  operation  and  mainte- 
nance of  a  crossing  at  grade  at  point  where  the  Essler  branch  of 
said  railroad  company  crosses  a  public  highway  extending  be- 
tween Harrison  City  and  Murraysville,  in  Franklin  Township. 
Westmoreland  County. 

A.  2226-1918.  Application  of  the  Pennsylvania  Railroad 
Company  for  approval  of  the  construction,  operation  and  mainte- 
nance of  a  crossing  at  grade  at  point  where  the  Essler  branch  of 
said  railroad  company  crosses  a  public  highway  extending  be- 
tween Harrison  City  and  Newlensburg,  in  Franklin  Township, 
Westmoreland  County. 

A.  2227-1918.  Application  of  the  Pennsylvania  Railroad 
Company  for  approval  of  the  construction,  operation  and  mainte- 
nance of  a  crossing  at  grade  at  point  where  the  Essler  branch  of 
said  railroad  company  crosses  a  public  highway  extending  be- 
tween Harrison  City  and  Export,  in  Penn  Township,  Westmore- 
land County. 

A.  2231-1918.  Application  of  Clarence  B.  Shrouds  for  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  Ebensburg  and  the  vil- 
lage of  Colver,  Cambria  County. 

A.  2235-1918.  Application  of  the  Philadelphia  and  Read- 
ing Railway  Company,  lessee,  for  approval  of  the  construction, 
operation  and  maintenance  of  an  extension  of  an  existing  siding 
on  Hancock  street,  from  its  present  end  to  the  north  house  line  of 
Laurel  street,  and  also  for  approval  of  a  turnout  or  siding  from 
said  extension  at  grade  across  Hancock  street  to  the  property  of 
McDowell-Small-McKibben,  in  the  city  of  Philadelphia. 

A.  2236-1918.  Application  of  the  Philadelphia  and  Read- 
ing Railway  Company  for  approval  of  the  abolition  of  a  crossing 


at  grade- at  a  point  where  the  tracks  and  right  of  wa rM ^  aid 
company  cross  a  public  highway  known  as  Round  Top  Road 
aCt  I960  feet  east  of  Humme  stown  station,  m  the  borough  ot 
Htimmelstown,  Dauphin  County. 

\  2238  1918  Application  of  Hazelhurst  Gas  Company  for 
approval  of  incorporation,  for  the  purpose  of  dealing  m  trans- 
porting and  supplying  natural  gas  at  or  n,ar  Norwich,  m  the 
»ip  of  Norwich,  Kanesholm.  Guffey  and  Hazelhurs^  xn 
the  Township  of  Hamlin,  and  Mt.  Jewett  Borough,  all  m  McKean 
County. 

Pittsburgh— City-County  Building 
10.00  A.  M. 

C  1957  T  J  Underwood,  et  al.  vs.  Pittsburgh.  Cincin- 
nati Chicago  and  St.  Louis  Railroad  Company.  In  re:  ALegecl 
dangerous  grade  crossing,  known  as  the  Oat :Grove  crossing in 
the  northwestern  part  of  the  borough  of  Washington,  Wash- 
ington County  (  Conference! . 

C   2542     Johnson  Bronze  Company  vs.  New  Castle  Elec- 
tric Company.    In  re:  Alleged  unjust  and  unreasonable  increase 
in  rates  fcr  electric  service  in  New  Castle.  Lawrence  County. 
Reed's  Auto  Livery 


vs. 


C.  2563.    Stanley  Streloski 

C  2564    A.  W.  Behling  (William  Behling).    In  re:  Al- 
leging that  respondents  are  operating  auto  buses  as  common  car- 
riers between  Treveskyn  and  Brdgeville,  Allegheny  County, 
without  having  first  obtained  a  certificate  of  public  convenience. 
Joseph  Supan  &  Patsy  Monaco 


vs. 


C.  2565.    George  Monsur, 

C  9566  Stonie  Pelortc  (Stonie  Pelortc).  In  re:  Alleging 
that  respondents  are  operating  auto  buses  as  common  carriers 
between  Treveskyn  and  Bridgeville,  Allegheny  county,  without 
having  first  obtained  a  certificate  of  public  convenience. 

0  2567.    Burke  Electric  Company  vs.  Northwestern  Elec- 
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trie  Service  Company.  In  re:  Alleged  proposed  discontinuance 
of  electric  service  in  the  borough  oof  Conneautville. 

A.  756-1916.  Application  of  the  Borough  of  New  Brighton 
for  approval  of  the  acquisition  (if  the  works,  property,  system, 
etc.,  of  the  New  Brighton  Water  Company  by  said  borough. 

A.  1814-1918.  Application  of  the  Pittsburgh,  Bessemer  & 
Lake  Erie  Railroad  Company  for  approval  of  the  construction  of 
a  crossing  above  grade  of  the  Krankstown  road  in  Penn  town- 
ship, Allegheny  county. 

A.  1815-1918.  Application  of  the  Pittsburgh,  Bessemer  & 
Lake  Erie  Railroad  Company  for  approval  of  a  change  in  the 
location  of  the  highway  and  the  construction  of  a  crossing  above 
grade  of  the  Leechburg  road  in  Plum  township,  Allegheny 
county. 

A.  1816-1918.  Application  of  the  Pittsburgh,  Bessemer  & 
Lake  Erie  Railroad  Company  for  approval  of  the  change  in  the 
location  of  the  highway  and  the  construction  of  a  crossing  above 
grade  of  the  Logans  Perry  road  in  Plum  township,  Allegheny 
county. 

A.  1817-1918.  Application  of  the  Pittsburgh,  Bessemer  & 
Lake  Erie  Railroad  Company  for  approval  of  the  change  in  the 
location  of  the  highway  and  the  construction  of  a  temporary 
crossing  at  grade  and  a  permanent  crossing  below  grade  of  the 
Saltsburg  road  in  Plum  township,  Allegheny  county. 

A.  2221-1918.  Application  of  the  Pittsburgh  and  Lake  Erie 
Railroad  Company,  et  al.,  for  approval  of  the  construction,  oper- 
ation and  maintenance  of  a  crossing  at  grade  at  a  point  where 
a  proposed  siding,  to  connect  with  the  property  of  John  P. 
Reynolds  Estate,  crosses  a  public  highway  known  as  John  street 
Mnd  the  track'  of  the  Pittsburgh  Railways  Company  located 
thereon,  all  in  the  city  of  McKeesport,  Allegheny  county. 

A.  2223-1918.  Application  of  Earl  Webster  for  approval  of 
the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier  between  McKeesport  and  West  Elizabeth. 

A.  2237-1918.  Application  of  George  Monsour  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
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as  a 


common  carrier  between  Bridgeville  and  Cecil,  Allegheny 

'  A '  2241-1918  Application  of  Clifford  W.  Hostetler  for  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  Uniontown  and  High 
House,  Payette  county,  and  intermediate  points. 

„  •  7       T  in  10.00  A.  M. 

Friday,  January  10. 

Pittsburgh — City-County  Building. 
A  1629-1918.  Application  of  the  Pittsburgh,  Harmony, 
Butler  &  New  Castle  Railway  Company,  et  al.,  for  approval  of  a 
lease  of  the  property  and  franchises  of  the  Pittsburgh,  Mars  & 
Butler  Railway  Company  to  the  Pittsburgh,  Harmony,  Butler 
&  New  Castle  Railway  Company. 

10.00  A.  M. 

Philadelphia — City  Hall. 
C  2553.    Burgess  and  Town  Council  of  the  Borough  of  Mor- 
risville  vs.  Trenton,  Bristol  &  Philadelphia  Street  Railway  Com- 
pany.  In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
of  fare  between  the  boroughs  of  Morrisville  and  Bristol. 
C.  1602.    Chartiers  Creek  Coal  Company, 
C.  1819.    Pittsburgh  Coal  Producers  Association, 
C.  2209.    Pittsburgh  Coal  Producers  Association, 
vs. 

West  Penn  Power  Company.  In  re:  Alleged  in- 
adequate service  and  unreasonable  and  excessive  rates  for  ser- 
vice in  North  Strabane  township,  Washington  county  (C.  1602)  ; 
alkged  unjust  and  unreasonable  increase  in  rates  for  electric 
servive  (C.  1819)  ;  and  alleged  unjust  and  unreasonable  increase 
in  rates  for  electric  service  and  averring  failur  to  file,  post  and 
publish  said  schedules  as  required  by  the  Public  Service  Company 
Law. 
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/  \ 

Secretary  of  the  Commonwealth 

\  / 

CHARTERS  ISSUED. 

Gately  &  Fitzgerald  Credit  Company,  general  store.  Altoona, 
capital  stock.  .+100,000;  treasurer,  George  C.  Mock. 

John  Gibons  Coal  Co..  Scranton,  capital  stock  $25,000;  treas- 
urer, James  L.  Gibbons. 

Pawling  Coal  Co.,  Scranton.  capital  stock  $100,000;  treas- 
urer II.  E.  Pawling. 

Century  Hoist  Manufacturing  Co.,  Lock  Haven;  capital 
stock,  $50,000;  treasurer,  Fred  D.  Gearhart. 

South  Side  Bottling  Works,  Scranton,  capital  stock,  $10,- 
000;  treasurer.  Fred  W.  Smith. 

Penn  Floral  Co.,  Dorranceton,  capital  stock,  $30,000;  treas- 
urer, P.  P.  Joyce,  Pittston. 

Winstead  Coal  Co.,  Uniontown,  capital  stock,  $200,000; 
treasurer,  A.  Q.  Davis. 

Hollis-Smith-Morton  Co ,  motion  picture  supplies,  Pitts- 
burgh; capital  stock,  $27,000;  treasurer,  H.  C.  Hollis. 

Tilford  Coal  Co.,  Pittsburgh,  capital  stock,  $10,000;  treas- 
urer, Elias  Sun  stein. 

Black  Hills  Coal  Co.,  Pittsburgh,  capital  stock,  $75,000; 
treasurer  F.  W.  Curry,  Donora. 

The  Kesting-Kopp-Keyser  Co.,  wire  manufacture,  Philadel- 
phia, capital  stock.  $25,000;  treasurer,  Edward  Kramer. 

Penn  Creamery  Co.,  Pittsburgh,  capital  stock,  $10.000 ;  treas- 
urer, Harry  Kimball. 

S.  S.  Darmon  Co.,  Inc.,  fruit,  Philadelphia,  capital  stock, 
$25,000;  treasurer,  R.  L.  Swinehart. 

Colvin,  Atwell  &  Co.,  groceries,  Pittsburgh,  capital  stock, 
$100,000;  treasurer,  Charles  A.  Atwell,  Sewickley. 
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Motor  Real  Estate  Co.,  Philadelphia,  capital  stock,  $10,000; 
treasurer.  B.  J.  O'Connell. 

Keystone  Envelope  Co.,  Philadelphia,  capital  stock,  $5,000, 
treasurer  B  L.  Dilks,  Delanco.  N.  J- 

Superior  Rubber  Co.,  Pittsburgh,  capital  stock,  $5,000 ;  treas- 

urer  W.  E.  Standley. 

Vulcan  Lime  and  Stone  Co..  Pittsburgh,  capital  stock,  $10,- 

000 ;  John  R.  Foster.  . 

United  States  Welding  Company,  Pittsburgh,  capital  stock, 
$5,000 ;  treasurer,  E.  C.  McHugh.  _ 

K  &  G  Stores  Co.,  general  store,  Pittsburgh,  capital  stock, 
$25,000 ;  treasurer,  Meyer  Gordon,  Weirton,  W.  Va. 

Liberty  Grocery  Co.,  Philadelphia,  capital  stock,  $50,000; 
treasurer,  David  SorMn. 

Good  Prospect  Building  and  Loan  Association,  Philadelphia, 
capital  stock,  $1,000,000;  treasurer,  William  Monahan. 

Birth  of  a  Race  Show  Co.,  Pittsburgh,  motion  picture 
theatres,  capital  stock,  $95,000;  treasurer,  W.  P.  Wetzler  ^ 

Commissary  Company  of  America,  boarding  and  lodgiing 
houses,  Pittsburgh,  capital  stock,  $90,000 ;  treasurer.  W.  J.  Allen. 

American  Bare  Metals  Company.  Pittsbtirgh,  capital  stock, 
$25,000;  treasurer,  Wiliam  E.  Palmer. 

'  Oakland  Hand  Laundry,  Pittsburgh,  capital  stock,  $15,000; 
treasurer,  Mary  Grimm. 

Lustig-Bergerhoff.   produce   and   fruit,   seranton,  capital 
stock,  $15,000 ;  treasurer,  J.  L.  Lustig. 

Keystone  Grinder  and  Manufacturing  Company,  Pittsburgh, 
capital  stock,  $30,000;  treasurer,  S.  S.  Newman. 

Salot  Building  and  Loan  Association.  Philadelphia,  capital 
stock,  $100,000 ;  treasurer,  Abraham  Salot. 

Beyer-Welch  Company,  drygoods,  capital  stock.  $50,000; 
treasurer,  Charles  H.  Beyer. 

Manning  Realty  Company.  Philadelphia,  capital  stock,  $50,- 
000;  treasurer,  David  Berg. 
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Largman  Brothers,  Inc.,  Philadelphia,  knit  goods,  capital 
stock,  $50,000 ;  Harry  Largman. 

Saylorsburg  Ice  Company,  Saylorsburg,  capital  stock,  $75,- 
000:  treasurer,  M.  S.  Drake.  Newark,  N.  J. 

William  G.  Halkett  Company,  Philadelphia,  cotton  goods, 
capital  stock,  $75,000 ;  treasurer,  William  A.  Bond. 

Cambridge  Worsted  Mills,  Philadelphia,  capital  stock,  $100,- 
000  ;  treasurer,  Samuel  D.  Manuel. 

Heuricks  Piano  Company,  Pittsburgh,  capital  stock,  $50,000 ; 
treasurer,  Caroline  C.  Mullen. 

Harbold  Furniture  Company.  Reading,  capital  stock,  $150,- 
000  ;  treasurer.  W.  S.  Wray. 

Miller's  Run  Coal  Company,  Bridgeville,  capital  stock,  $35,- 
000;  treasurer,  M.  R.  Mallery. 


CONTENTS 


WORKMEN'S  COMPENSATION  BOARD 

Notes   of   Meetings,    1 

Appeals  from  Awards  of  Referees  ._   1 

COMMON  PLEAS  OF  ALLEGHENY  COUNTY 

Janoha  vs.  Pittsburgh,  Cincinnati,  Chicago  and   St.  Louis  Rail- 
road Co   13 

Bastheim  vs.  Henry  Wilkins  Co.,  Incorporated   16 

PUBLIC  SERVICE  COMMISSION 

Calendar  of  Sessions  for  Week  Beginning  Monday,  January  6. 
1919,   18 

SECRETARY  OF  THE  COMMONWEALTH 
Charters  Issued,    26 


29 


2678 


Workmen's  Compensation  Forms 

(Revised 
PRICE  LIST 

Forms  W-l,  W-2,  W-3,  W-4,  W-5,  W-6,  W-7, 
W-7a,  W-8,  W-9,  W-ll,  W-12,  W-13. 
W-14a,  W-16,  W-17,  W-20,  W-21,  W-22, 
W-23,  W-24,  W-27,  W-28,  W-29,  W-32, 
W-33,  W-34,  W-35,  W-36,  W-37,  W-38. 
W-39,  W-40,  W-41,  W-42,  W-43,  W-44, 
W-45,  W-46,  W-47,  W-48,  W-49,  W-50. 
W-51,   W-Sla,   W-51b,   W-51c,  W-52, 

W-53,  W-54,   100  copies  $1.00 

Form  W-15a   100  copies      2  .00 

Forms  W-14,  W-l 5  and  W-30  .  .  .100  copies  3.00 

Forms  W-10  and  W-18  100  copies      3  .00 

Form  W-l 9  and  W-31   100  copies  4.00 

Forms  W-25  and  W-26   ,  .  .100  copies  2.50 

Form  S.  0  100  copies  4.50 

Form  S.  O.  M.  .  100  copies      7 . 50 


Fences  Subject  to  change  without  notice. 


Special  prices  on  quantity  lots. 


Department  Reports  of 
Pennsylvania 

Vol.  V  HARRISBURG,  PA.,  JANUARY  10,  1919  No.  2 


Attorney  General 


IN  RE :  RECORDING  OF  BONUS  RECEIPT  BY  LIMITED 
PARTNERSHIPS  IN  COUNTY  RECORDER'S  OFFICE. 

Limited  partnerships  fanned  under  the  Act  of  May  9th,. 
1S99,  P.  L.  261,  and  its  amendments,  must  jilt  with  the  recorder 
of  the  proper  county  the  receipt  for  bonus.  Said  receipt  con- 
stitutes a  part  of  the  aricles  of  co-partnership  and  must  be  cer- 
tified as  a  part  thereof  before  being  legally  received  for  filingi 
by  the  Secretary  of  the  Commonwealth. 

Opinion  to  Mr.  John  F.  Whit  worth.  Corporation  Clerk.  Of- 
fice of  Secretary  of  Commonwealth,  Harrisburg,  Pa. 

WM.  M.  HARGEST,  Dep.  Gen..  Jan.  6.  1919: 

This  Department  is  in  receipt  of  your  eommuncation  of  the 
18th  ult.  enclosing-  a  partnership  agreement  dated  October  "J. 
1918.  between  George  Stockbnrger  and  Robert  J.  Wagner,  both 
of  the  City  of  Philadelphia.  The  articles  of  agreement  contain 
the  following  statement : 

"Whereas,  the  aforesaid  parties  hereto  desire  to  enter 
into  articles  of  co-partnership  and  desire  to  limit  the  lia- 
bility of  all  the -partners  for  the  debts  of  the  partnership 
to  the  amount  of  capital  subscribed  by  such  partners,  re- 
spectively, in  accordance  with  the  Act  of  x\ssembly  of  the 
Commonwealth  of  Pennsylvania,  approved  the  ninth  day 
of  May,  1899,  and  the  amendments  thereto  of  the  ninth  day 
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of  July,  1901.  and  the  twelfth  day  of  April,  1917.  P.  L.  67. 
the  said  parties  have  agreed  and  by  these  presents  do  agree 
to  associate  themselves  in  a  partnership  with  limited  liability 
as  follows : 

There  is  also  enclosed  a  receipl  for  bonus  paid  by  the  above 
partners  pursuant  to  the  Aet  of  May  8,  1901,  P.  L.  120. 

You  ask  whether  this  bonus  receipt  should  first  be  recorded 
in  the  office  for  recording  of  deeds  of  Philadelphia  County  be- 
fore being  filed  in  your  office. 

Prior  to  May  8,  1901,  there  was  no  bonus  imposed  on  part- 
nerships formed  under  the  Act  of  1899.  The  only  instrument 
required  to  be  recorded  in  the  office  for  the  recording  of  deeds 
and  therefore  the  only  document  which  could  be  certified  by 
such  recorder  to  the  office  of  the  Secretary  of  the  Common- 
wealth, was  a  copy  of  the  articles  of  partnership.  Section  1  of 
the  said  Act  of  1899  provides  as  follows : 

"A  copy  of  said  articles  of  partnership,  and  all  amend- 
ments thereto,  duly  certified  by  the  recorder  of  deeds  shall 
also  be  filed,  within  thirty  days  after  the  recording  of  said 
articles  or  amendments  in  said  recorder's  office,  in  the  of- 
fice of  the  Secretary  of  the  Commonwealth.  The  business 
of  the  partnership  may  be  commenced  after  the  articles  of 
partnership  have  been  left  for  record  in  the  office  of  the 
recorder  of  deeds." 

By  the  Act  of  May  8,  1901.  P.  L.  149.  partnership  associa- 
tions, formed  under  the  Act  of  1899  referred  to.  were  required 
to  pay  to  the  State  Treasurer,  for  the  use  of  the  Commonwealth, 
a  bonus  of  one-third  of  one  per  centum  upon  the  amount  of 
capital  stock  which  the  partnership  has  at  the  time  of  its  forma- 
tion, and  a,  like  bonus  on  any  subsequent  increase  thereof.  This 
act,  to  insure  the  payment  of  this  bonus,  provides,  that: 

"No  company  formed  under  the  provisions  of  said  acts 
shall  go  into  operation  or  exercise  any  privileges  until  said 
bonus  has  been  paid. 


1919 


Department  Reports  of  Pennsylvania. 


33 


Section  2.  No  article  of  association,  forming  a  partner- 
ship association  under  either  of  the  acts  aforesaid,  or  any 
amendment  thereto  increasing  the  capital  thereof,  shall  be 
accepted  for  record  by  the  recorder  of  deeds  in  any  county 
in  this  Commonwealth  unless  there  be  annexed  thereto  a  re- 
ceipt of  the  State  Treasurer  for  the  annum!  of  bonus  due 
under  this  act,  said  receipt  to  be  made  a  part  of  the  articles 
of  association  and  recorded  therewith." 

It  is  obvious,  therefore,  that  a  partnership  formed  under  the 
Act  of  1899.  and  subsequent  to  the  Act  of  1901.  was  required  to 
record  the  bonus  receipt  with  the  articles  of  association,  and 
that  since  the  act  made  the  receipt  a  part  of  such  articles,  a  copy 
of  the  said  receipt,  as  well  as  the  partnership  agreement,  would 
have  to  be  certified  for  filing  in  the  office  of  the  Secretary  of  the 
Commonwealth.  It  has  been  submitted  to  you.  however,  that 
"the  Uniform  Limited  Partnership  Act"  (1917.  P.  L.  58),  and 
the  Act  of  April  12,  1917,  P.  L.  67.  amending  the  said  Act  of 
1899.  changed  the  procedure  insofar  as  to  render  thereafter  un- 
necessary the  recording  of  the  bonus  receipt. 

I  am  not  in  accord  with  this  contention.  The  Uniform  Lim- 
ited Partnership  Act.  while  complete  on  the  subject  with  which 
it  deals,  has  no  effect  whatsoever  upon  the  Partnership  Act  of 
1899  insofar  as  the  said  Act  of  1899  realtes  to  the  formation  of 
partnerships  wherein  all  of  the  partners  have  their  liability 
Kmited.  The  Uniform  Limited  Partnership  Act  contemplates 
only  those  partnerships  which  have  one  or  more  general  part- 
ners. The  Act  of  April  12.  1917.  P.  L.  67,  amending  the  Act' 
of  1899,  likewise  makes  no  change  in  the  procedure  for  the  for- 
mation of  partnerships  between  two  persons,  both  of  whom  are 
to  be  limited  as  to  their  liability.  That  amendment  was  passed 
pursuant  to  the  approval  cf  the  Uniform  Limited  Partnership 
Act  and  its  only  purpose  was  to  extract  from  the  original  act 
all  authority  for  the  subsequent  formation  of  partnerships  where 
one  or  more,  but  not  all.  of  the  members  were  limited  in  their 
liability,  and  to  provide  for  partnerships  then  existing  where 
the  liability  of  more  than  one.  but  not  alt  the  partners  were  lim- 
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ited.  This  purpose  is  indicated  by  the  title  which,  after  reciting 
the  original  Act  of  1899  and  its  amendment  of  July  9,  1901,  P.  L*. 
625,  proceeds  as  follows  : 

"By  excepting  and  excluding  all  partnerships  hereafter 
formed,  in  which  the  liability  of  one  or  more,  but  not  all, 
of  the  partners  is  limited  to  the  amount  subscribed  by  such 
partners  to  the  common  stock,  from  the  benefit  and  opera- 
tion of  said  act;  and  to  provide  for  existing  partnerships 
where  the  liability  of  more  than  one  but  not  all  the  partners 
is  limited.-' 

The  amendment  of  1917  did  not  therefore  operate  to  change,  in 
the  slightest,  the  procedure  for  the  formation  of  partnerships 
between  two  persons  with  limited  liability  in  both.  Neither  was 
this  procedure  affected  by  the  prior  amendment  of  1901,  P.  L. 
625;  the  sole  purpose  of  that  act  as  appears  from  its  title  being 
to  exclude  banks  and  trust  companies  from  the  benefit  and  oper- 
ation of  the  original  statute. 

As  to  the  contention  that  the  partnership  in  question  was 
formed  under  the  amendment  of  1917  and  not  under  the  original 
Act  of  1899,  it  is  sufficient  to  say  that  the  reference  in  the  Bonus 
Act  of  1901  to  the  statute  of  1899  included  any  amendment  to 
that  statute,  it  being  a  well  settled  rule  of  statutory  construc- 
tion that  an  amendment  is  an  integral  part  of  the  original  act; 
and  further,  as  before  stated,  the  intent  of  the  amendment  of 
1917  was  not  to  authorize  the  formation  of  any  partnership  what- 
soever, but  rather  to  prohibit  the  subsequent  formation  of  cer- 
tain partnerships  under  the  provision  of  the  original  act. 

You  are  accordingly  advised  that  the  partnership  in  ques- 
tion must  have  1 1n*  receipt  for  bonus  recorded  in  the  office  for 
the  recording  of  deeds  of  Philadelphia  County,  that  the  receipt 
(  (institutes  a  part  of  the  Articles  of  Co-partnership  and  must  be 
certified  as  a  part  of  such  articles  before  you  can  legally  receive 
it  for  filing. 

1  return  herewith  the  Articles  of  Co-partnership,  the  Bonus 
Tax  Receipt  and  certain  other  communications. 
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JN    RE  ■    RECIPROCAL    AGREEMENTS    WITH  THE 
BOARDS  OF  PHARMACY  OF  OTHER  STATES  FOR 
REGISTRATION  WITHOUT  EXAMINATION. 

Section  16  of  the  Act  of  May  17,  1917,  P.  L.  20S,  creating 
the  Pennsylvania  Board  of  Pharmacy,  authorizes  the  regis  ration 
as  a  pharmacist,  without  examination,  of  any  person  who  was^ 
duly  registered  as  a  pharmacist  in  some  other  Slate,  provided 
there  be  proof  of  the  required  secondary  and  provisional  educa- 
tion, and  provides  thai  the  State  in  which  such  person  was  reg- 
istered enter  into  a  reciprocal  agreement  with  this  State.  A  fee 
of  twenty-five  dollars  is  required  for  such  registration 

The  Pennsylvania  Board  may  not  require  the  performance 
of  any  further  conditions  than  those  enumerated  above.  It  may 
not  require  that  the  Board  of  Pharmacy  of  said  other  State  join 
the  National  Association  of  Pharmacists,  nor  may  it  require  the 
payment  of  any  fee  in  excess  of  twenty-five  dollars. 

Opinion  to  Mr.  Lucius  L.  Walton,  Secretary  of  Pennsylvania 
Board  of  Pharmacy,  Williamsport,  Pa. 

WM.  M.  HARGEST.  Dep.  Atty.  Gen..  Dec.  3,  1918 : 
This  Department  is  in  receipt  of  your  recent  favor  asking 
whether  the  rules  of  your  board  with  reference  to  reciprocal 
agreements  with  the  boards  of  pharmacy  of  other  states  are 
proper. 

Your  request  for  an  opinion  has  been  prompted  by  an  ap- 
plication of  a  registered  pharmacist  of  this  State  to  be  registered 
as  a  pharmacist  without  examination,  m  New  Jersey. 
The  facts  I  understand  to  be  as  follows: 
The  Pennsylvania  Board  of  Pharmacy  was  created  by  the 
Act  of  May  17."  1917,  P.  L.  208.   That  Act  provides  that  it  is 
''To  consist  of  five  persons  *  *  *  from  among  the  most  skill- 
ful pharmacists  in  Pennsylvania,  who  are  not  teacher's  or 
instructors  in  any  educational  institution  teaching  phar- 
macy; each  appointee  must  have  been  registered  as  a  phar- 
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macist  in  Pennsylvania,  for  at  least  ten  years  previous  to 
his  appointment,  and  he  must  be  actually  engaged  in  eon- 
dueling  a  pharmacy  at  the  time  of  his  appointment." 

The  Board  is  required  by  Section  3  of  the  Act  to 

' "  Examine  all  persons  in  the  science  of  pharmacy  and  its 
allied  branches  who  shall  make  application  for  registration 
as  pharmacists  or  assistant  pharmacists ;  and  that  the  said 
Pennsylvania  Board  of  Pharmacy,  or  a  majority  of  them, 
shall  grant  to  s\ich  persons  as  may  be  qualified  registration 
and  certificates  of  competency  and  qualification,  which  shall 
entitle  the  holders  thereof  to  all  the  privileges  of  a  pharma- 
cist or  assistant  pharmacist,  under  the  provisions  of  this 
Act,  as  may  be  specified  therein." 

Section  4  provides  the  qualifications  for  each  applicant  for 
examination  and  registration  as  a  pharmacist. 

Section  5  provides  that  each  applicant  ishall  pay  to  the 
Pennsylvania  Board  of  Pharmacy  an  examination  fee  of  five 
dollars,  and  if  the  applicant  passes  a  satisfactory  examination, 
the  Board  shall  grant  the  applicant  registration  and  a  cer- 
tificate of  competency  and  qualification  as  a  pharmacist,  upon  the 
payment  of  a  fee  of  twelve  dollars. 

Section  16  provides : 

"That  the  Pennsylvania  Boards  of  Pharmacy  may  reg- 
ister as  a  pharmacist,  without  examination,  any  person  who 
was  duly  registered  as  a  pharmacist  by  examination  in  some 
other  state ;  Provided,  that  the  said  person  shall  produce 
satisfactory  evidence  of  having  had  the  required  secondary 
and  provisional  education  demanded  of  applicants  for  regis- 
tration as  pharmacist  under  the  provisions  of  this  Act;  And 
Provided  also,  that  the  State  in  which  such  person  was  reg- 
istered shall  grant  registration  as  a  pharmacist,  without 
examination,  to  pharmacists  duly  registered  by  examination 
within  the  meaning  of  this  Act.  A  fee  of  twenty-five  dollars 
shall  be  paid  for  such  registration." 
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Section  10  of  the  Act  provides  that: 

"The  Pennsylvania  Board  of  Pharmacy  shall  make 
uniform  rules  and  regulations  for  the  enforcement  of  this 
Act,  including  the  forms  of  application  for  registration  in 
accordance  therewith. ' ' 

It  appears  that  there  is  a  national  Association  of  Boards  of 
Pharmacy  organized  for  the  purpose  of  bringing  about  recipro- 
cal registration  of  pharmacists,  without  examination,  and  estab- 
lishing uniformity  in  examination  and  standards  of  requirement 
in  the  various  states  This  National  Association  is  composed  of 
officers  and  members  of  boards  of  pharmacy  of  many  states,  and 
it  endeavors  to  see  that  the  standards  adopted  and  agreed  upon 
by  the  various  state  boards  of  pharmacy  are  properly  maintained 
in  each  state. 

The  Pennsylvania  State  Board  of  Pharmacy,  being  of  opin- 
ion that  this  National  Association  was  the  best  coarse  through 
which  the  guaranty  of  uniform  examinations  and  requirements 
could  be  obtained,  became  an  active  member  of  the  National 
Association.  The  boards  of  pharmacy  of  forty  or  more  ether 
states  are  members  of  this  Association. 

Upon  becoming  a  member  of  the  National  Association  the 
Pennsylvania  Board  adopted  the  following  rule: 

"An  applicant  for  registration  and  certificate  as  phar- 
macist, without  examination,  as  provided  in  Section  1(5  of 
the  Act  of  May  17,  1917,  shall  apply  for  the  same  through 
the  National  Association  of  boards  of  pharmacy,  and  upon 
the  official  application  form  issued  by  the  Associatiou. ' ' 

The  application  which  the  National  Association  prescribes, 
and  which  the  Pennsylvania  Board  of  Pharmacy  demands  from 
every  applicant,  requires,  among  other  things,  the  fee  prescribed 
by  the  Board  of  Pharmacy  of  the  State  to  accompany  the  appli- 
cation, and  also  an  additional  fee  of  fifteen  dollars  to  be  paid 
to  the  National  Association. 

This  application  shows  that  no  registration  will  be  asked 
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for  or  granted  unless  the  State  Boards  reciprocally  comply  with 
the  rules  and  regulations  of  the  National  Association. 

The  New  Jersey  Board  of  Pharmacy  has  requested  the 
Pennsylvania  Board  to  make  a  reciprocal  agreement  with  it. 

The  New  Jersey  Board  is  not  an  active  member  of  the  Na- 
1  ional  Association,  and  for  that  reason  the  Pennsylvania  Board 
has  declined  to  make  such  reciprocal  agreement  for  registration, 
as  provided  by  Section  16  of  the  Act  of  Assembly  above  quoted. 

The  Pennsylvania  Board  is  of  opinion  that  if  it  made  a 
reciprocal  agreement  with  New  Jersey,  it  would  place  in  jeop- 
ardy the  reciprocal  arrangements  it  has  made  with  other  states, 
because  those  reciprocal  arrangements  were  predicated  upon 
membership  in  the  National  Association. 

The  question,  therefore,  is  whether  the  Pennsylvania  State 
Board  of  Pharmacy  may  prescribe,  as  a  condition  precedent  to 
the  registration  of  a  pharmacist  of  another  State,  that  the  Board 
of  Pharmacy  of  that  State  shall  be  an  active  member  of  the  Na- 
tional Association  of  Boards  of  Pharmacy. 

It  must  be  remembered  that  the  National  Association  is  not 
a  creature  of  statute.  It  is  an  association  organized  by  the  mem- 
bers of  the  various  Stale  Boards  of  Pharmacy.  It  is  not  recog- 
nized by  any  law  of  Pennsylvania.  The  Board  of  Pharmacy 
secures  all  of  its  powers  from  the  Act  of  May  17.  1917,  P.  L. 
208.  It  lias  no  authority  outside  of  the  pi'ovisions  of  that  Act, 
and  it  cannot  prescribe  any  conditions  for  examination  or  regis- 
tration inconsistent  with  the  terms  of  that  statute. 

Section  4  of  that  Act  of  Assembly  specifically  enumerates  the 
qualifications  for  applicants  for  examination  and  registration  as 
pharmacists,  and  Section  16  authorizes  the  Pennsylvania  Board 
of  Pharmacy  to  register  as  a  pharmacist,  without  examination, 
any  person  who  was  duly  registered,  by  examination,  in  some 
other  state,  if  he  produces  satisfactory  evidence  that  he  has 
the  educational  requirements  demanded  by  this  State. 

It  provides  that  a  fee  of  twenty-five  dollars  shall  be  paid 
for  such  registration.  The  Pennsylvania  State  Board  of  Phar- 
macy has  attempted  to  add  additional  requirements  and  exact 
for  the  National  Association  an  additional  fee.    The  Board  re- 
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quires  that  before  it  will  register  an  applicant  from  any  other 
State,  the  Board  of  Pharmacy  of  that  State  must  join  the  Na- 
tional Association.  The  Act  of  Assembly  does  not  authorize  the 
Pennsylvania  Board  of  Pharmacy  to  make  any  such  requirement. 
Moreover,  instead  of  prescribing  its  own  forms  of  application,  it 
delegates  to  the  National  Association  the  right  to  prescribe  such 
forms.  Instead  of  charging  the  fee  of  twenty-five  dollars  which 
the  law  authorizes  the  Board  to  charge,  it  requires  the  applicant 
to  pay  forty  dollars.  In  other  words,  the  Pennsylvania  Board 
of  Pharmacy  has,  by  the  rules  which  it  has  adopted,  extended 
the  requirements  which  it  exacts  from  applicants  beyond  those 
which  the  Legislature  has  prescribed.  This  it  cannot  do.  The 
effect  of  this  rule  is  to  exclude  an  applicant  otherwise  qualified 
under  the  Act,  because  of  the  failure  or  refusal  of  the  State 
Board  of  Pharmacy  of  his  State  to  join  the  National  Association, 
thus  denying  to  the  applicant,  who  is  properly  qualified,  registra- 
tion, through  no  fault  whatever  of  his  own.  and  even  though  the 
educational  requirements  are  sufficient  under  the  Pennsylvania 
statute. 

The  Act  of  Assembly  provides  that  any  pharmacist  who  has 
been  registered  after  examination  in  another  State  whose  stand- 
ards are  the  same  as  those  of  this  State,  may  be  registered  upon 
making  a  proper  application  and  paying  a  fee  of  twenty-five 
dollars.  The  Pennsylvania  Board  of  Pharmacy  by  its  rub',  ex- 
cludes the  applicant,  even  though  properly  qualified  under  the 
law,  merely  because  the  Board  of  Pharmacy  of  his  State  has  not 
seen  fit  to  join  a  voluntary  association  which  is  not  a  govern- 
mental agency  of  this  or  the  State  of  the  applicant,  and  not  rec- 
ognized by  the  laws  of  either. 

The  fact  that  Section  10  of  the  Act  of  Assembly  gives  the 
Pennsylvania  Board  of  Pharmacy  the  right  to  make  uniform 
rules  and  regulations  for  the  enforcement  of  the  Act,  does  not 
give  it  the  right  to  prescribe  a  rule  exacting  requirements  which 
are  neither  authorized  nor  countenanced  by  the  Act.  The  Act 
of  Assembly  is  the  chart  by  which  the  Pennsylvania  Board  of 
Pharmacy  must  steer  its  course.  Its  duty  is  to  comply  with  all 
of  its  provisions.   It  may  make  any  proper  rules  and  regulations 
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for  the  enforcement  of  the  Act,  but  it  cannot  make  any  rules  or 
regulations  imposing  terms  which  are  not  authorized  by  the  Act. 

I  am  not  unmindful  that  it  is  suggested  that  an  agreement 
with.  New  Jersey  Board  of  Pharmacy  would  place  in  jeopardy 
the  rights  provided  under  the  rule  of  the  Pennsylvania  Board, 
for  registration  without  examination,  with  the  other  states  who 
have  become  members  of  the  National  Association.  Such  jeop- 
ardy could  only  arise  because  of  some  action  by  the  National 
Association,  but,  be  that  as  it  may,  the  rights  of  the  Pennsylvania 
Board  of  Pharmacy  must  be  determined  by  the  laws  of  Penn- 
sylvania and  not  by  any  rules  and  regulations  of  a  voluntaiy 
association  outside  of,  and  entirely  disconnected  with,  the  Govern- 
mental agencies  of  tins  State. 

I  am,  therefore,  constrained  to  advise  you  that  you  have  no 
right  to  refuse  to  make  a  reciprocal  argreement  with  the  New 
Jersey  Board  of  Pharmacy,  merely  because  that  Board  has  not 
become  an  active  member  of  the  National  Association  of  Boards 
of  Pharmacy. 


IN  RE:  INSPECTION  OP  STEAM  BOILERS  ON  PORT- 
ABLE THRESHING  MACHINES. 

The  Act  of  Maij  2,  1905,  P.  L.  352,  exempts  from  inspection 
boilers  at  establishments  where  farm  labor  is  employed.  The  la- 
bor used  in-  operating  a  threshing  machine  is  essentially  farm  la- 
bor and.  then  fore,  inspection  of  such  boilers  is  not  required. 

Opinion  to  Hon.  Walter  McNichols,  Acting  Commissioner  of 
Labor  and  Industry,  Harrisburg,  Pa. 

EMERSON  COLLINS,  Dep.  Atty.  Gen.,  Dec.  31,  1918: 

There  was  duly  received  your  communication  of  the  16th 
inst.,  requesting  an  opinion  as  to  whether  "steam  boilers  on  port- 
able threshing  machines"  are  subject  to  the  boiler  inspection  re- 
quired by  the  Act  of  May  2,  1905,  P.  L.  352.  in  the  following 
eases : 


1919 


Department  Reports  of  Pennsylvania. 


41 


■'1.  A  threshermau  agrees  to  thresh  the  wheat  for  a 
farmer  for  a  stipulated  price  per  bushel  on  the  premises  of 
the  farmer,  the  threshermau  furnishing  all  the  help  neces- 
sary for  the  operation. 

"2.  A  threshermau  agrees  to  thresh  the  wheat  for  a 
farmer  for  a  stipulated  price  per  bushels  on  the  premises 
of  the  farmer,  the  farmer  furnishing  all  the  help  necessary 
for  the  operation." 

The  aforesaid  Act  of  1905  by  Section  1  thereof  defines  an 
"establishment"  within  its  meaning  as  any  place  where  per- 
sons are  employed  "other  than  where  domestic,  coal-mining  or 
farm  labor  is  employed."  Consequently  the  question  submitted 
turns  upon  the  point  whether  the  labor  employed  in  operating  a 
steam  threshing  machine  in  cases  such  as  above  stated  is  to  be 
deemed  "farm  labor,"  for.  if  so.  then  the  case  is  not  within 
the  terms  of  the  Act.  It  is  not  the  kind  of  machinery  used,  but 
the  nature  of  the  labor  employed  which  determines  the  point. 
It  has.  however,  been  held  that  a  steam  engine  used  in  connec- 
tion with  a  threshing  machine  is  a  "farm  utensil."  Words  and 
Phrases.  2nd  Series.  Vol.  1'.  page  471. 

Tt  is  needless  to  point  out  that  the  work  incident  to  thresh- 
ing a  crop  of  grain  is  farm  labor  of  a  very  definite  nature.  As 
is  well  known  it  lias  become  quite  customary  for  farmers  to  have 
their  threshing  done  by  some  one  with  a  steam  thresher  going 
about  from  farm  to  farm.  Whether  the  workmen  in  connection 
with  such  threshing  operation  be  employed  by  the  owner  of  the 
crop  or  by  the  owner  of  the  machine,  their  labor  would  in  both 
cases  be  directly  and  equally  in  furtherance  of  farm  work.  Where 
p  farmer  has  such  machine  of  his  own.  it  is  plain  that  the  labor 
he  would  employ  to  run  it,  in  threshing  his  own  crop,  would 
he  "farm  labor."  It  is  precisely  the  same  kind  where  he  hires 
some  one  else  with  a  machine  and  the  help  needed  to  run  it  to 
come  in  on  his  premises  and  do  this  piece  of  work  for  him.  For 
farming  or  any  part  thereof  to  be  done  by  contract  docs  not 
thereby  impress  upon  the  labor  employed  pursuant  thereto  a 
changed  character.    The  use  of  the  steam  threshing  machine  in 
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the  above  way  was  general  at  the  time  the  above  Act  was  passed 
and  hence  not  something  outside  the  contemplation  of  the  Legis- 
lature in  exempting  places  where  "farm  labor  is  employed"  from 
the  intendenment  of  the  enactment. 

I  understand  that  the  conclusion  here  reached  is  in  harmony 
with  the  construction  heretofore  placed  upon  said  Act  by  the 
Department  of  Labor  and  Industry  and  its  practice  in  the  ad- 
ministration thereof.  A  construction  of  statute  long  adopted 
and  followed  is  not  to  be  slightly  set  aside.  It  may  well  be  that, 
in  the  interest  of  safety,  inspection  should  be  required  of  boilers 
hi  cases  such  as  the  aforesaid,  but  to  effect  that  legislation  will  be 
needed,  as,  in  my  opinion,  it  is  not  provided  for  in  said  Act. 

In  accordance  with  the  foregoing,  you  are  advised  that  the 
boiler  of  a  steam  threshing  machine  is  not  subject  to  boiler  inspec- 
tion under  the  provisions  of  the  said  Act  of  1905  where  its  use  is 
limited  to  the  operation  of  a  threshing  machine,  as  in  the  above 
stated  cases. 
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Common  Pleas  of  Erie  County 
v  / 

FRANCES  ENGESSER  vs.  GERMER  STOVE  CO. 

Workmen 's    Compensation — Practice    and    procedure — Appeal 
and  error — Findings  of  fact  by  Board  final. 

The  appellant  contended  that  the  plaintiff'  was  not  living, 
with  tier  husband  at  the  time  of  his  death,  and  was  not  dependent 
upon  him.    The  Board  found  as  a  fact  that  she  teas  dependent . 

Held:  The  findings  of  the  Board  are  final. 

Appeal  from  Workmen's  Compensation  Board.  Common 
Pleas  of  Erie  County ,  No.  256  September  Term,  1916.  Af- 
firmed.   (For  decision  of  Board,  see  4  Dep.  Rep.  1754.) 

PER  CURIAM,  Nov.  30,  1918 : 

This  is  an  appeal  by  the  defendant  from  the  decision  of  the 
Workmen's  Compensation  Board  awarding'  compensation  to  the 
plaintiff  for  the  death  of  her  husband,  Peter  Engesser,  as  the 
resnlt  of  injuries  which  lie  received  while  at  work  in  the  employ 
of  the  defendant. 

It  is  not  denied  that  the  death  of  Engesser  was  caused  by 
injuries  received  while  at  work  for  the  defendant  company,  but 
it  is  contended  that  the  plaintiff  was  at  the  time  of  the  death  of 
her  husband  living  apart  from  him,  and  was  not  actually  depend- 
ent upon  him  for  support. 

This  is  a  statutory  proceeding  under  the  Workmen's  Com- 
pensation Act  of  June  2nd,  1915,  P.  L.  736. 

Section  409  of  the  Act  provides:  "A  Referee's  finding  of 
fact  shall  be  final  unless  the  Board  shall  allow  an  appeal  there- 
from, as  hereinbefore  provided.  The  Board's  findings  of  fact 
shall  in  all  eases  be  final.  From  the  Referee's  decision  on  any 
question  of  law  an  appeal  may  be  taken  to  the  Board,  and  from 
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any  decision  of  the  Board  on  a  question  of  law  an  appeal  may  be 
taken  to  the  Courts  as  hereinafter  provided." 

It  seems  that  the  question  of  dependency  under  the  Act  is 
purely  one  of  fact.  Morris  vs.  Yough.  Coal  &  Supply  Co.,  65 
P.  L.  692. 

Under  Section  409  of  the  Workmen's  Compensation  Act  of 
June  2nd,  1915,  P.  L.  736,  findings  of  fact  by  the  Workmen's 
Compensation  Board  upon  appeal  from  a  Referee  are  final  and 
cannot  be  disturbed.  Poluskiewicz  vs.  Philadelphia  &  Reading 
R.  R.  257,  305,  3  Dep.  Rep.  1438 ;  Messinger  vs.  Lehigh  Valley 
R.  R.  Co.  261  Pa.  336,  4  Dep.  Rep.  1282;  McCauley  vs.  Imperial 
Woolen  Company,  261  Pa.  312,  4  Dep.  Rep.  1175;  Davis  vs. 
Smith,  Advance  Notes  Report,  November  8,  1918,  4  Dep.  Rep. 
2577. 

In  our  opinion  of  facts  found  by  the  Board  in  this  case  fully 
justify  their  conclusion  of  law  that  the  plaintiff  was  living  apart 
from  her  husband  and  actually  dependent  upon  him  for  support 
at  the  time  of  his  death,  and  is  therefore  entitled  to  compensation 
at  the  rate  of  40  per  centum  of  the  average  weekly  wages  of  the 
deceased  and  the  appeal  should  be  dismissed. 

And  now,  November  30,  1918,  the  appeal  is  dismissed  at 
the  costs  of  the  appellant. 


Common  Pleas  of  Butler  County 

ELIZABETH  SEABERT  vs.  STANDARD  STEEL  CAR  CO. 

Workmen's  Compensation — Practice  and  procedure— Appeal  and 
error — Findings  of  fact  by  Board  final. 

The  appeal  alleged  that  there  was  no  legal  evidence  to  sus- 
tain the  findings  of  the  Board.  The  evidence,  not  being  part  of 
the  record,  was  not  subject  to  review. 

Held:  The  findings  of  the  Board  arc  final. 

Appeal  from  Workmen's  Compensation  Board.  Common 
Pleas  of  Butler  County.   No.  13  June  Term,  1918.  Affirmed. 
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REEBER.  P.  J..  Oct.  31,  1918: 

This  matter  heard  on  appeal  on  part  of  defendant  from 
the  decision  of  the  Workmen's  Compensation  Board  affirming 
the  Referee,  allowing  claim  and  argued  by  counsel. 

The  pricipal  question  raised  by  the  exceptions  tiled  is  that 
there  is  no  legal  evidence  to  sustain  the  findings  of  the  Board 
to  the  effect  that  claimant's  husband,  during  the  course  of  his 
employment,  met  with  an  accident  from  which  he  sustained  in- 
juries'that  subsequently  resulted  in  his  death.  In  the  findings 
of  the  Referee  and  Board  there  are  no  underlying  findings  as 
to  the  character  of  evidence  upon  winch  the  ultimate  or  control- 
ing  findings  rest. 

In  the  recent  ease  of  McCauley  vs.  Imperial  Woolen  Com- 
pany, et  al.,  261  Pa.  312.  4  Dep.  Rep.  1175,  it  is  ruled  that  a 
case  such  as  the  one  at  bar  is  before  us  as  on  certiorari  and  the 
testimony  not  being  part  of  the  record  is  not  before  the  Court 
and  cannot  be  considered. 

We  are  therefore  unable  to  determine  the  question  raised 
by  the  exceptions  other  than  to  assume  that  the  evidence  was 
competent  and  sufficient  to  sustain  the  findings. 

And  now,  October  31st.  1918,  the  decision  of  the  Workmen's 
Compensation  Board  is  affirmed,  award  allowed  and  appeal  dis- 
missed at  the  cost  of  appellant. 

Eo  die,  bill  of  exceptions  sealed  for  defendant. 


Common  Pleas  of  Fayette  County 


MARIA  ALEXANDER  vs.  W.  J.  RAINEY. 

Dependents  and  dependency— Parents— Mother— Remarriage. 

The  parties  hereto  had  entered  into  an  agreement  for  the 
payment  of  compensation-  to  the  plaintiff  as  a  dependent  of  her 
deceased  son.    Later  she  remarried  and  was  supported  by  her 
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the  status  of  any  dependent  has  changed."  But  Article  IV  of 
the  Compensation  Act,  which  includes  Section  426,  is  devoted 
simply  to  "providing  a  procedure  for  the  termination  and  settle- 
ment of  claims  for  compensation, ' '  as  stated  in  the  beginning  of 
the  Act,  and  Section  426  does  not  constitute  any  new  grounds  for 
terminating  agreements  or  awards  of  compensation,  hut  is  in- 
tended merely  to  designate  the  procedure  for  modifying  or  termi- 
nating such  agreements  or  awards  as  are  covered  by  the  erlier  pro- 
visions of  the  Act  defining  the  changes  of  status  for  which  agree- 
ments or  awards  of  compensation  may  be  modified  or  terminated. 
That  must  lie  so.  Otherwise  there  would  be  no  limit  to  the  num- 
ber and  character  of  the  changes  of  status  of  dependents  that 
might  lie  held  to  constitiite  sufficient  ground  for  modifying  or 
terminating  such  agreements  or  awards,  which  certainly  was  not 
contemplated  by  the  legislature  when  the  Compensation  Act  was 
passed. 

And  now,  July  2,  1918,  for  the  reasons  stated  in  the  opinion 
herewith  filed,  the  appeal  to  this  Court  from  the  decisions  of 
the  Workmen's  Compensation  Board  is  dismissed. 

Since  the  above  was  written  there  has  come  to  our  notice 
the  case  of  Adleman  vs.  Ocean  Accident  &  Guarantee  Corpora- 
tion, under  the  Workmen's  Compensation  Act  of  Maryland,  in 
the  Maryland  Court  of  Appeals,  101  Atl.  Repr.  529,  which,  in 
principle,  is  in  accord  with  what  we  have  said  in  this  case.' 
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Common  Pleas  of  Philadelphia  County  No.  1 


EDWARD  WATERS  vs.  DAVID  LUPTON  SONS  AND 
AETNA  INSURANCE  CO. 

Workmen 's  Compensation — Practice  and  procedure — Petition 
to  review  considered  &»/  the  Board  as  a  petition  to  modify — 
Failure  to  comply  with  provisions  of  Section  126  of  the  Act. 

Hie  Workmen's  Compensation  Board  may  consider  a  peti- 
tion as  a  petition  to  modify  an  agreement  although  it  is  called  a 
••Petition  for  Review."  The  substance  of  a  pleading  determ- 
ines what  it  is,  and  not  its  form. 

The  Board  can  modify  an  agreement  only  in  accordance 
with  the  provisions  of  Section  126  of  the  Act.  No  new  agree- 
ment having  been  executed  by  the  parties  and  submitted  to  the 
Board  for  approval,  the  case  should  have  been  assigned  to  a 
Referee  for  hearing  and  determination. 

Appeal  from  Decisions  of  Workmen's  Compensation  Board. 
In  the  Court  of  Common  Pleas  No.  1  of  Philadelphia  County. 
No.  1840%  June  Term.  1918.    Remanded  to  Board. 

BY  THE  COURT.  Nov.  25,  1918: 

The  Plaintiff,  while  in  the  course  of  his  employment  with 
defendant,  received  an  injury  to  his  hand.  A  compensation 
agreement  was  entered  into  between  plaintiff  and  defendant, 
wherein  it  was  agreed  to  pay  plaintiff  for  such  injury  $10  per 
week  during  the  preiod  of  his  disability.  • 

Afterwards,  plaintiff  alleged,  the  result  of  the  injury  de- 
veloped into  the  loss  of  the  use  of  his  hand.  Plaintiff  then  filed 
his  petition  with  the  Board,  asking  for  a  modification  of  the 
compensation  agreement,  but  as  he  had  at  that  time  no  legal 
counsel,  he  inadvertently  filed  the  petition  as  a  Petition  for  Re- 
view. 
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The  Board  considered  the  petition  as  a  Petition  to  Modify, 
and  accordingly  ordered  the  Compensation  Agreement  to  be  so 
modified  as  to  provide  for  compensation  for  the  loss  of  the  use 
of  a  hand. 

From  the  action  of  the  Board  the  defendant  appealed  to  this 
Court,  and  filed  assignments  of  error,  which  raise  three  ques- 
tions vital  to  the  issue,  viz: 

1.  Had  the  Workmen's  Compensation  Board  any  power  or 
authority  to  take  any  action  upon  a  Petition  to  Review,  under 
Section  423  of  the  Act,  other  than  to  ratify  or  disapprove  the 
compensation  agreement  ? 

2.  Had  the  Board  any  power  or  authority  to  consider  a  peti- 
tion which  was  in  fact  and  in  substance  a  Petition  to  Modify 
under  Section  426.  but  filed  as  a  Petition  to  Review  under  Sec- 
tion 423,  as  a  Petition  to  Modify  and  to  make  an  order  of  modi- 
fication thereunder? 

3.  If  the  Board  had  power  and  authority  to  treat  and  act 
upon  a  Petition  to  Review  as  if  it  were  a  Petition  to  Modify, 
does  its  action  in  considering  the  petition  as  a  Petition  to  Modify, 
and  the  order  made  thereon  on  June  5,  1918,  conform  to  the 
provisions  of  Section  426,  which  provides  for  the  modification  of 
an  award  or  compensation  agreement? 

A  material  question,  therefore,  to  be  first  determined  in  this 
case  is,  whether  the  Board  had  the  power  to  consider  the  petition, 
which  was  on  a  form  for  review,  but  was  in  substance  a  petition 
to  modify  under  Section  426  of  tin1  Act  of  June  2,  1915,  P.  L. 
736. 

Section  423  reads:  "All  agreements  for  a  compensation 
shall  be  subject  to  review  by  the  Board  at  any  time,  upon  presen- 
tation of  a  petition  alleging  fraud,  mistake,  coercion,  or  other 
proper  cause.  The  Board  shall  fix  a  time  and  place  for  hearing 
the  petition,  and  shall  notify  all  parties  in  interest.  As  soon  as 
may  be  after  such  hearing,  the  Board  shall  either  ratify  or  dis- 
approve the  agreement." 

The  authority  of  the  Workmen's  Compensation  Board  under 
this  Section  is  limited  to  the  ratification  or  disapproval  of  the 
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agreement.    Doods  vs.  Tacony  Lumber  Co.,  4  Dep.  R.  1627.  21 
Distr.  R.  862.  Opinion  by  Audenried,  P.  J. 

Section  426  of  the  Act  reads:  "Any  agreement  or  award  of 
compensation  may  be  modified  or  terminated  at  any  time  by  a 
subsequent  agreement  approved  by  the  Board,  and  may  be  modi- 
fied or  terminated  by  the  Board  or  a  Referee  designated  by  the 
Board,  on  the  petition  of  either  party,  on  the  ground  that  the  in- 
capacity of  the  injured  employe  lias  subsequently  increased,  de- 
creased, or  terminated,  or  that  the  status  of  any  dependent  has 
changed.  In  such  case  the  procedure  shall  be  the  same  as  that 
provided  in  the  case  of  an  original  agreement  or  petition." 

The  petition  filed  by  the  plaintiff  was  upon  a  form  headed 
"Petition  for  Review  of  Compensation  Agreement  (Section 
423)"  and  the  ground  for  the  petition  was  that  the  agreement 
was  based  upon  or  procured  by  a  mistake,  and  in  support  of  the 
allegation  it  was  stated.  "That  my  compensation  has  been  stopped 
and  I  should  be  paid  for  use  of  hand."  This  allegation  was 
denied  by  the  defendant,  in  an  answer  filed,  and  allegations  of 
fact  set  forth,  to  support  a  denial  of  the  plaintiff's  right  for  a 
review  of  the  agreement. 

The  Hoard's  form  for  a  modification  of  an  agreement  under 
Section  426,  differs  in  its  heading  from  that  under  Section  423, 
for  review,  and  slightly  in  the  printed  matter  in  the  body  of  the 
petition.  The  ground  upon  which  the  plaintiff  based  his  petition 
in  tins  case,  taken  in  connection  with  the  agreement  in  question, 
indicated,  however,  that  it  fell  within  the  provisions  of  Section 
426,  namely,  that  "the  incapacity  of  the  injured  employe  has 
subsequently  increased. 

The  petition  was  filed  apparently  by  plaintiff  without  the 
aid  of  professional  advice. 

That  the  substance,  and  not  the  form  of  a  pleading  will  be 
considered  is  common  practice,  the  object  in  these  times  being  to 
consider  the  merits  of  a  case,  freed  from  unnecessary  technicali- 
ties. The  Practice  Act  of  1915.  in  accord  with  the  advanced 
practice  at  the  time  existing,  did,  by  legislative  action,  regulate 
the  practice  by  statute,  and  questions  of  law  formerly  raised  by 
demurrer,  lint  considered  also  in  affidavits  of  defense,  are  now 
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to  be  raised  solely  by  the  affidavit  of  defense,  and  the  demurrer 
is  abolished  in  common  law  actions.  The  Act  of  June  7,  1907, 
P.  L.  440,  relating  to  proceedings  in  equity,  and  the  raising  of 
questions  of  jurisdiction  by  demurrer  or  answer,  made  it  the  duty 
of  the  court  to  certify  the  case  to  the  law  side  of  the  court  if  the 
challenge  of  equity  jurisdiction  was  sustained.  It  seems  to  us 
that  it  would  be  an  unjustifiable  construction  to  hold  that  the 
Workmen 's  Compensation  Board  should  be  held  to  a  stricter  ob- 
servance of  technical  rules  than  the  practice  in  the  courts  would 
require,  and  especially  when  we  recall  the  purpose  of  this  Salu- 
tary Act,  which  has  been  of  great  benefit  to  all  who  have  come 
within  its  provisions.  That  a  liberal  construction  should  be  given 
to  it  seems  to  us  to  be  not  only  necessary  but  desirable,  so  that 
it  can  be  made  to  secure  the  beneficial  purposes  of  the  statute, 
and  that  such  was  the  purpose  of  the  legislature  appears  in  Sec- 
tion 112,  where  it  is  provided  that  "Neither  the  Board  nor  any 
Referee  shall  be  bound  by  the  technical  rules  of  evidence  in  con- 
ducting any  hearing  or  investigation.  See,  also,  McCauley  vs. 
Imperial  Woolen  Co.,  261  Pa.,  312,  4  Dep.  Rep.  1175. 

We  are,  therefore,  of  the  opinion  that  the  Workmen's  Com- 
pensation Board  had  the  power  and  authority  to  treat  the  peti- 
tion filed  in  this  ease  as  falling  under  the  provisions  of  Section 
426,  ana'  so  consider  it.  AVe  are  of  the  opinion,  however,  that  the 
Board  exceeded  its  authority  when,  in  considering  the  petition 
as  one  to  modify,  it  made  the  order  of  June  5,  1918. 

Section  426  provides  that  the  modification  may  be  made  "by 
a  subsequent  agreement  of  the  parties  approved  by  the  Board, 
and  may  be  modified  by  the  Board  or  a  Referee  designated  by 
the  Board,  on  the  petition  of  either  party,  on  the  ground  that 
the  incapacity  has  subsequently  increased  or  terminated,  etc." 
"In  such  case  the  procedure  shall  be  the  same  as  that  provided 
in  the  case  of  an  original  agreement  or  petition." 

In  this  case  there  was  no  allegation  of  a  subsequent  agree- 
ment. The  facts  upon  which  the  petition  was  based  were  denied 
in  defendant's  answer.  The  Board  should,  therefore,  have  as- 
signed the  ease  to  a  Referee  for  hearing  and  determination,  as 
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provided  in  Section  413,  for  eases  upon  original  agreement  or 
petition. 

In  the  order  of  June  5,  1918,  the  Board  failed  to  set  forth 
any  finding  of  fact  upon  which  it  founded  its  conclusion  for  the 
compensation  awarded  to  plaintiff  '-for  the  loss  of  the  use  of 
the  right  hand.''  The  exact  character  of  the  loss  should  be 
ascertained,  "and  if  such  a  fact  is  determined,  it  should  be  set 
forth  in  writing,  for  it  is  a  'finding.'  "  Glaser  vs.  Canfield,  4 
Dept.  E.  1626,  27  Distr.  E.  861. 

Upon  the  above  conclusions,  the  ease  is  remanded  to  the 
Workmen's  Compensation  Board  to  be  proceeded  with  in  accord- 
ance with  Section  426  by  referring  the  same  to  a  Eeferee  for  hear- 
ings and  findings  of  fact,  Hennessey  vs.  United  Stove  Co.,  68 
Supr.  Ct.  553. 
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Water  Supply  Commission 

\  / 

ACTION  TAKEN  AT  MEETING  HELD  JANUARY  7. 

Approved. 

Connoquenessing  Bridge  Company,  for  permission  to  con- 
struct a  bridge  across  Connoquenessing  Creek,  about  2.5  miles 
above  its  mouth  and  0.6  mile  eastwardly  from  the  Fifth  Street 
Bridge  in  the  borough  of  Ellwood  City,  Lawrence  County,  Pa. 

United  States  Railroad  Administration  (Monongahela  Rail- 
road), request  for  an  extension  of  time  in  which  to  complete  the 
construction  of  a  bank  fill  along  the  right  bank  of  the  Mononga- 
hela River,  at  the  mouth  of  Dunlap  Creek;  extending  thence 
down-stream  about  2.000  feet,  all  in  Brownsville  Borough,  Pay- 
ette County,  Pa. 

Lehigh  Valley  Railroad  Company,  for  permission  to  make 
an  addition  to  bridge  No.  115  across  Lizard  Creek,  0.1  mile 
west  of  Lizard  Creek  Junction,  Carbon  County,  Pa. 

Lehigh  Valley  Railroad  Company,  for  permission  to  re- 
construct bridge  No.  109  across  Trout  Creek.  0.1  mile  east  of 
Slatington,  Lehigh  County,  Pa. 

Lehigh  Valley  Railroad  Company,  for  permission  to  con- 
struct certain  embankment  and  slopes  in  and  along  the  Lehigh 
River  at  various  points  between  Treichlers  Station,  Lehigh 
County,  and  Lizard  Creek  Junction,  Carbon  County,  Pa. 

Pennsylvania  Railroad  Company,  for  permission  to  con- 
struct a  concrete  pier  under  bridge  No.  0.07  across  Sewickley 
350  feet  south  of  junction  of  Boyer  Run  and  Sewickley  Creek 
and  approximately  1  mile  south  of  Weavers  Old  Stand.  Mt. 
Pleasant  Township,  Westmoreland  County.  Pa. 

Cambria  Steel  Company,  for  permission  to  change  the  course 
of  the  Little  Conemaugh  River  at  a  point  5  miles  above  its  con- 
fluence with  the  Stonycreek  River,  and  fill  the  channel  abandoned 
by  same,  in  Cambria  County,  Pa. 
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Jones  &  Laughlin  Steel  Company,  for  permission  to  con- 
struct a  fill  and  wall  along-  the  north  or  right  hank  of  the  Mo- 
nongahela  River,  about  3.7  miles  above  the  mouth  near  the  Con- 
tinental Works  of  the  National  Tube  Company,  15th  Ward. 
Pittsburgh.  Pa. 

Cambria  Steel  Company,  for  permission  to  construct  a  slag 
fill  and  wall  along  the  left  bank  of  the  Little  Conemaugh  River,  ■ 
in  Franklin  Borough.  Cambria  County,  Pa. 

Rock  Point  Sand  Company,  for  permission  to  construct  a 
bucket  elevator  transfer  doek  along  the  west  bank  of  the  Beaver 
River,  south  of  West  Ellwood  Junction,  and  11.3  miles  from 
the  mouth.  Beaver  County. 

Buekeye  Coal  Company,  for  permission  to  dredge  and  dump 
in  the  Monongahela  River  at  Huron  Station.  Fayette  County.  Pa. 

Buekeye  Coal  Company,  for  permission  to  construct  a  tem- 
porary river  loading  tipple  and  dredge  and  dump  along  the  west 
bank  of  the  Monongahela  River,  1  -  mile  south  of  Gates  and  % 
miles  north  of  Huron  Station.  Greene  County  Pa. 
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Workmen's  Compensation  Board 

v   l  s 

APPEALS  FROM  AAVARDS  OP  REFEREES. 

MARY  J.  STRETCH  vs.  HOFFER  &  GARMAN. 

Casual  employment — Millwright — Beg  alar  course  of  business  of 

employer. 

A  ■millwright  engaged  to  install  a.  flour  mill  for  an  employer 
who  had  not  previously  engaged  in  the  milling  business  is  not  a 
ensued  employe  within  the  meaning  of  Sec.  104  of  the  Workmen's 
Compensation  Act.  No  distinction  can  be  drawn  between  the 
original  construct  ion  of  the  facilities  of  a  business,  and  engaging 
in  the  business.  Operation  is  not.  necessary.  If  the  facilities 
constructed  are  to  be  used  in  business,  and  not  for  mere  personal 
gratification  or  comfort,  one  engiged  in  such  construction  is  en- 
gaged in  the  regular  course  of  the  business'  of  the  employer,  and 
in  case  of  death  his  dependents  arc  entitled  to  compensation. 

Appeal  from  Award  of  Referee  Cunimings,  District  No.  4. 
Claim  Petition  No.  5508.  Affirmed. 

LEECH,  Commissioner,  December  31,  1918: 

This  is  an  appeal  from  the  award  of  Referee  Cummings. 
The  uncontradicted  evidence  shows  that  the  defendants  were 
engaged  in  the  business  of  jobbing  in  flour  and  grains  in  their 
plant  in  Harrisburg.  That  in  1917  they  erected  an  addition  for 
the  purpose  of  installing  a  flour  mill.  That  they  employed  the 
claimant's  decedent,  J.  B.  Stretch,  a  millwright,  to  assemble 
and  set  up  the  flour  mill  in  the  said  addition  to  their  plant,  and 
that  while  engaged  in  this  work  Stretch  sustained  a  fracture  of 
the  neck  of  the  femur,  and  that  his  death  resulted  from  this 
injury. 

The  Referee  also  found  that  the  defendants  were  engaged  in 


WW 


Department  Reports  of  Pennsylvania. 


57 


"running'  a  grist  mill,  manufacturing  corn  flour  and  grinding 
grain."  To  this  finding  of  fact  the  defendants  except.  The 
Referee  found  as  a  conclusion  of  law  that  the  injury  to  the  de- 
ceased husband  of  the  claimant  was  sustained  in  the  course  of 
his  employment  with  the  defendants,  as  contemplated  in  the 
Workmen's  Compensation  Act,  and  that  the  claimant  was, 
therefore,  entitled  to  compensation. 

The  evidence  shows  that  the  defendants  were  grinding  meal 
which  they  sold,  whether  to  oblige  those  customers  who  dealt 
with  them  principally  in  the  course  of  their  jobbing  business  or 
as  a  sideline  does  not  appear  to  be  material.  It  appears,  how- 
ever, from  the  testimony,  that  the  defendants  did  not  grind 
flour  up  to  the  time  of  the  accident,  and  to  that  extent  the  find- 
ings of  fact  are  erroneous.  Whether  such  error  is  material  or 
not  depends,  however,  on  the  determination  of  the  question 
raised  in  the  defendants'  exception  to  the  finding  of  the  Referee, 
that  the  claimant's  decedent  was  injured  in  the  course  of  his  em- 
ployment. The  defendants  base  their  contention  on  Section  104 
of  the  Workmen's  Compensation  Act.  which  defines  the  term 
'' '  employee ' '  as  follows : 

"The  term  'employe'  as  used  in  this  Act  is  declared  to 
be  synonymous  with  servant,  and  includes  all  natural  per- 
sons who  perform  services  for  another  for  a  valuable  con- 
sideration, exclusive  of  persons  whose  employment  is  casual 
in  character  and  not  in  the  regular  course  of  the  business  of 
the  employer." 

Their  contention  is  that  the  defendants  were  in  the  business 
of  jobbing  and  selling  flour  and  grain  as  jobbers,  carrying  as  a 
side-line  a  chopping  mill  for  grinding  corn  for  feed,  and  were 
not  at  the  time  of  the  accident  engaged  in  the  business  of  grind- 
ing flour,  and  that,  therefore,  Stretch  was  not  emplo}red  in  the 
regular  course  of  the  business  of  the  employer,  but  on  the  con- 
trary was  at  best  a  person  whose  employment  was  casual  in  char- 
acter ;  and  rely  upon  the  case  of  Marsh  vs.  Groner,  258  Pa.  473, 
3  Dep.  Rep.  2135,  in  which  it  was  decided  upon  the  particular 
facts  of  that  case  as  stated  by  Justice  Stewart,  that  a  plasterer 
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employed  by  a  woman  to  do  work  in  the  alteration  of  her  dwelling 
was  not  an  employee  within  the  meaning-  of  the  Act,  Mr.  Justice 
Stewart  saying: 

•  "The  material  facts  are  few  and  simple.  The  defend- 
ant is  a  married  woman  residing  with  her  husband  in  a  house 
owned  by  herself.  In  the  course  of  enlarging  and  remodel- 
ing her  dwelling  she  engaged  the  claimant  to  do  some  plas- 
tering work  about  the  premises  which,  to  complete,  would 
require  at  most  a  couple  of  days.  Claimant  had  been  engaged 
in  the  work  for  only  a  few  hours  when  the  scaffolding  on 
which  lie  was  standing  gave  way,  and  with  it  he  fell  to  the 
ground  and  was  injured.  Further  statement  of  facts  is 
unnecessary  except  to  say  that  there  is  not  a  suggestion  in 
the  case  that  the  defendant,  the  employer,  in  remodeling  her 
house,  had  any  other  object  in  view  than  to  make  the  house 
more  convenient  and  attractive  for  her  own  and  her  family's 
comfort  and  enjoyment;  nor  is  it  anywhere  suggested  that 
aside  from  this  work  and  her  household  duties  she  had  any- 
thing of  business  character  to  engage  her  time  or  attenion. 
Admittedly  she  had  never  been  engaged  in  trade.  *  *  #  " 
"It  is  an  indispensable  condition  to  his  recovery  under 
this  Act  that  the  claimant  show  that  he  received  his  injury 
while  engaged  in  the  regular  course  of  the  business  of  his 
employer.  *  *  *  If  the  employer  have  no  regular  business, 
it  follows  that  the  employee  was  not  injured  within  the  con- 
dition prescribed.  *  *  *  The  Act  expressly  excludes  all  not 
employed  in  the  course  of  the  regular  business  of  the  em- 
ployer. *  *  *  " 

"When  one's  business  is  the  subject  of  common  speech, 
no  one  can  he  in  doubt  as  to  the  reference,  ll  would  be  a 
very  exceptional  person  *  *  *  who  would  not  understand 
that  the  reference  is  to  the  habitual  or  regular  occupation 
that  the  party  was  engaged  in  with  a  view  to  winning  a  live- 
lihood or  some  gain.  These  objects  are  necessarily  implied 
when  one's  business  is  spoken  of.  Eliminate  them,  liveli- 
hood and  gain,  and  it  is  no  longer  business,  but  amusement, 
which  no  one  ever  counfounds  with  business.  *  *  *  The  de- 
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fendant's  employment  was  not  in  any  way  dependent  upon 
patronage ;  it  had  not  for  its  object  profit  or  pain,  but  simply 
her  own  personal  gratification  and  comfort ;  it  was  not  regu- 
lar nor  habitual,  but  it  terminated  with  the  completion  of 
the  one  thing  that  engaged  her  attention  at  the  time." 

It  is  the  opinion  of  the  Board  that  the  case  of  Marsh  vs. 
Groner  does  not  rule  the  case  at  hand.  Marsh  vs.  Groner  can 
control  only  where  the  facts  are  substantially  identical  with 
those  as  stated  by  Justice  Stewart.  The  prevailing  thought  in 
that  case  is  that  there  must  be  a  business  in  which  the  employer 
is  engaged.  Assuming,  to  paraphrase  the  words  of  Justice  Stew- 
art, that  that  only  is  a  regular  business  in  which  the  party  is 
engaged  with  a  view  to  winning  a  livelihood  or  some  gain,  which 
has  for  its  object  profit  or  gain,  which  is  regular  or  habitual, 
;  nd  not  simply  for  personal  gratification,  and  is  not  terminated 
with  the  completion  of  the  one  thing  that  engaged  the  employer's 
attention  at  the  time,  the  defendants  in  building  this  flour  mill 
Avere  engaged  in  such  a  regular  business. 

There  is  no  doubt  but  that  they  were  building  the  mill,  not 
for  their  own  personal  gratification  or  comfort,  not  for  amuse- 
ment, but  to  grind  flour  for  sale,  at  which  (hey  undoubtedly 
hoped  to  make  a  profit.  Substantially,  they  now  contend  that 
the  thing  which  the  defendants  were  having  done  must  not  only 
have  gain  for  its  purpose,  but  must  have  reached  the  point  of 
gainful  operation.  There  is  nothing  in  the  language  of  Marsh 
vs.  Groner  that  gives  support  to  such  a  contention.  The  thing 
which  the  defendants  were  doing  and  on  which  the  claimant's 
decedent  was  employed  satisfies  all  of  the  requirements  set  forth 
by  Justice  Stewart.  It  was  not  for  amusement  or  personal 
gratification.  It  was  intended  to  be  for  gain  or  profit.  It  de 
pended  upon  patronage.  It  was  to  be  a  regular  or  habitual 
business.  The  mere  fact  that  the  enterprise  was  in  the  period 
of  construction  rather  than  operation  does  not  determine  its 
character.  It  is  the  gainful  purpose  and  not  the  success  or 
failure  of  the  enterprise  which  is  the  test.  Nor  can  the  work 
of  the  decedent's  employment  therein  be  classed  as  casual.  It 


GO 


Department  Reports  of  Pennsylvania. 


5  Dep.  Rep. 


was  no  more  temporary  than  any  other  work  of  construction  or 
repair.  It  was  not  an  isolated  thing  to  he  done  and  terminated. 
It  was  a  step  and  a  necessary  step  in  preparation  for  carrying 
on  a  business  which  was  intended  by  the  employer  to  he  perma- 
nent and  profitable.  Any  other  construction  would  defeat  the 
purpose  of  the  Act  as  to  that  large  class  of  persons  employed 
within  the  Commonwealth  in  construction  and  repair  work. 

The  case  of  Commonwealth  vs.  Altoona  Foundry  and  Ma- 
chine Co.,  18  Dauphin  569,  cited  by  the  defendant  is  not  in  point. 
In  that  case  the  Dauphin  County  Court  held  that  the  statute 
exempting  from  taxation  capital  actually  and  exclusively  em- 
ployed in  carrying  on  manufacture  within  the  state  contemplated 
the  active  operation  of  the  manufacturing  plant  in  the  actual 
carrying  on  of  manufacturing  and  therefore  did  not  apply  to 
;:  company  which  had  its  entire  capital  invested  in  plant  and 
machinery,  but  which  in  view  of  business  conditions  did  not 
deem  it  advisable  to  operate  during  the  year  in  question.  That 
case  merely  stated  that  the  purpose  of  the  Act  being  to  stimu- 
late active  manufacturing  operations,  the  capital  invested  in  the 
manufacturing  company  could  not  claim  the  exemption  unless 
actively  employed.  It  did  not  hold  that  the  corporation  was  not 
a  manufacturing  concern,  nor  that  it  was  not  engaged  in  the 
manufacturing  business,  but  merely  that,  except  while  actually 
manufacturing,  it  was  not  entitled  to  the  exemption  provided  for 
in  the  Act, 

Nor  is  the  case  of  Eaymond  vs.  Chicago,  Milwaukee  &  St. 
Paul  Railway,  243  U.  S.  43,  in  point.  In  determining  whether 
an  employee  employed  as  an  interstate  carrier  by  rail  and  in- 
jured while  so  employed  is  entitled  to  sue  under  the  Federal 
Employers'- Act,  or  may  claim  compensation  or  damages  under 
the  laws  in  force  at  the  place  of  the  accident,  it  is  necessary  to 
determine  whether  the  work  upon  which  he  is  engaged  is  inter- 
state or  intrastate  in  character.  This  case  merely  holds  that  in 
determining  whether  the  employee's  employment  at  the  time  of 
the  accident  is  interstate  or  intrastate,  a  distinction  is  to  be 
drawn  between  construction  work,  which  is  not  impressed  with 
the  interstate  character,  though  the  construction  when  finished 
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may  be.  or  even  undoubtedly  will  be  used  in  furthering-  such  com- 
merce, and  operation  work  whose  character  generally  depends 
upon  the  point  of  departure  and  destination  of  the  freight  or 
passengers  carried.  This  decision  does  not  even  intimate  that 
The  work  of  construction  is  not  part  of  the  business  of  the  inter- 
state carrier,  but  merely  that  it  is  not  part  of  the  interstate  busi- 
ness of  such  carrier. 

The  ease  of  Hackett  vs.  Moorestown  Creamery  Co..  99  Ail. 
638,  is  also  not  in  point.  Had  the  claimant's  decedent  in  that 
case  been  employed  by  an  independent  contractor  and  were  she 
claiming  under  Section  302-b,  the  case  might  be  of  weight. 

The  Vermont  Act  contains  a  provision  to  the  effect  that  the 
owner  of  a  business  is  to  lie  held  the  operator  as  such  liable  to 
any  person  engaged  in  the  business  there  carried  on,  whether 
such  person  be  directly  employed  by  him  or  is  employed  by  an 
independent  contractor,  who  has  himself  been  engaged  to  perform 
a  part  of  the  business  there  carried  on.  The  purpose  of  such 
provisions,  which  are  contained  in  many  of  the  Compensation 
Acts,  is,  like  that  of  Section  302-b  of  the  Pennsylvania  Act,  to 
prevent  an  employer  from  escaping  liability  by  subletting  the 
operation  of  his  business  to  irresponsible  persons  under  colorable 
independent  contracts.  The  tendency  is,  therefore,  to  restrict  this 
exceptional  liability  to  those  persons  who  are  employed  in  the 
usual  operations  of  the  business  and  to  permit  construction  of  re- 
pair work  to  be  done  by  independent  contractors  without  render- 
ing the  owner  of  the  business  liable  for  compensation  to  the 
workmen  employed  by  such  independent  contractors. 

"We  are  of  the  opinion  that  the  claimant's  decedent  was  en- 
gaged in  the  course  of  the  regular  business  of  the  defendant  and 
that  that  term  cannot  be  restricted  to  the  profitable  operation 
of  the  business,  but  that  construction  or  repair  work  when  under- 
taken by  the  owner  of  a  business,  is  as  much  a  part  of  the  regu- 
lar business  as  is  the  work  of  operation.  Clearly,  the  earning 
of  profits  by  the  employer  can  not  be  the  test  of  his  liability  for 
compensation.  The  liability  for  compensation  is  a  charge  upon 
the  business  whether  profitable  or  not.  We  are,  therefore,  of 
the  opinion  that  the  Referee  committed  no  error  in  awarding 
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compensation  to  the  claimant,  though  we  are  constrained  to  hold, 
in  view  of  the  recent  decision  in  Rakie  vs.  Jefferson  &  Clearfield 
Coal  &  Iron  Co..  4  Dep.  Rep.  2575.  he  erred  in  holding  that 
the  right  to  compensation  began  on  February  18th,  the  date  of 
the  decedent's  death,  rather  than  two  weeks  later,  or  on  March 
4th. 

With  tliis  correction,  the  findings  of  fact  and  conclusions  of 
law  of  the  Referee  are  affirmed,  and  the  appeal  dismissed. 


J.  B.  STRETCH  vs.  HOFFER  &  CARMAN. 

Practice  and  procedure — Claim  petition  abated  by  death. 

The  claimant  had  been  awarded  compensation  by  the  Ref- 
eree. Later  the  Board  granted  a  hearing  de  novo,  the  effect,  of 
which  was  to  set  aside  the  award.  Subsequently,  before  the 
hearing  de  novo,  the  claimant  died.  No  personal  representative 
had  been  appointed. 

Held:  Claim  petition  dismissed  without  prejudice  to  the 
right  of  an  adminstrator  to  file  a  petition  asking  the  Board  to) 
substitute  him  as  claimant. 

Appeal  from  Award  of  Referee  Cummings,  District  No.  4. 
Claim  Petition  No.  4882. 

LEECH,  Commissioner,  December  31,  1918: 

The  evidence  in  this  case  is  the  same  as  that  in  the  ease  of 
Mary  J.  Stretch  vs.  Hoffer  &  Garman.  Had  the  claimant  sur- 
vived, he  would  therefore  have  been  entitled  to  an  award  of 
compensation  and  to  his  reasonable  medical  and  hospital  ex- 
penses. The  claimant,  however,  having  died,  it  is  necessary  to 
determine  whether  Ids  claim  petition  has  abated  by  reason  of  his 
death,  and  if  not,  whether  an  award  can  be  made  in  his  favor 
in  the  present  state  of  the  record. 

The  petition  now  lief  ore  us  is  brought  in  the  name  of  John 
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B.  Stretch,  the  decedent.  No  award  can  therefore  be  made,  he 
being  deceased.  Had  an  administrator  been  appointed  and  the 
petition  been  continued  in  his  name,  it  would  be  necessary  for 
us  to  consider  whether  the  fact  that  a  claim  petition  has  been 
filed  in  this  case  distinguishes  it  from  the  ease  of  Galbraith  vs. 
Pennsylvania  Railroad  Company,  3  Dep.  Rep.  3562,  in  which 
i1  was  held  by  Commissioner  Scott  that  the  claim  for  compen- 
sation under  the  Act  being  a  personal  action  is  extinguished  by 
the  death  of  the  claimant.  It  is  to  be  noted  that  in  this  case, 
though  an  award  was  made  by  the  Referee,  a  hearing  de  novo1 
had  been  granted  prior  to  the  death  of  the  claimant.  By  this 
action  of  the  Board  the  award  was  set  aside.  The  Referee's 
award,  so  long  as  it  stands,  is  tantamount  to  a  judgment,  and 
would  not  be  affected  by  the  death  of  him  in  whose  favor  it 
was  made,  nor  would  an  appeal  do  more  than  suspend  the  award 
which  when  affirmed  would  be  valid  as  of  the  date  on  which  it 
was  entered. 

In  this  case,  however,  the  award  having  been  set  aside,  the 
claimant's  position  is  no  better  than  if  his  death  had  occurred 
after  filing  his  claim  petition  and  before  any  hearing  thereon. 
The  mere  fact  of  filing  the  claim  petition  does  not  change  the 
character  of  the  claimant's  right,  nor  is  he  helped  by  the  Act 
of  1851,  which  provides  that  action  for  injury  by  negligence  or 
default  shall  not  abate  by  the  death  of  the  plaintiff,  since  this 
petition,  while  perhaps  an  action,  is  not  based  upon  negligence 
or  default.  If  then,  the  decision  in  Galbraith  vs.  Pennsylvania 
Railroad  Company  is  correct,  and  the  claim  of  the  decedent  is  a 
personal  action,  it  would  follow  that  the  filing  of  the  claim  peti- 
tion does  not  prevent  its  abatement  upon  the  death  of  the  claim- 
ant, 

To  justify  a  decision  that  the  claim  survived  would  require 
us  to  hold  that  the  right  of  the  defendant  was  not  a  personal 
right  of  action  sounding  in  tort,  but  a  right  derived  from  the 
agreement  implied  by  virtue  of  Section  301  from  the  silence  of  the 
parties  whereby  the  employee  agreed  to  forego  his  right  of  suit 
at  common  law  and  the  employer  agreed  to  pay  him  conten- 
tion, as  even  if  we  should  hold  the  claimant's  right  to  be 
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Act.  It  is,  however,  unnecessary  for  us  to  consider  this  ques- 
tion, as  even  if  we  would  hold  the  claimant's  right  to  be 
founded  upon  the  contract  of  hiring,  his  claim  could  only  be 
continued  by  the  substitution  of  his  personal  representative  for 
him. 

Since  there  is  nothing  in  the  record  to  show  that  a  personal 
representative  has  been  appointed,  an  award  could  not  be  made 
and  we  must  dismiss  the  petition  without  prejudice  to  the  right 
of  an  administrator  to  file  a  petition  asking  the  Board  to  sub- 
stitute him  as  claimant. 


1IARYA  MARY ANO VIC  vs.  BETHLEHEM  STEEL  CO. 

Widow — Living  apart  from  husband — Alleged  to  be  dependent — 
Hearing  de  novo  granted. 

Appeal  from  Award  of  Referee  Cummings,  District  No.  4. 
Claim  Petition  No.  6278.    Hearing  de  novo  granted. 

SCOTT,  Commissioner,  Dee.  31,  1918 : 

Admittedly  at  the  time  of  the  death  of  the  claimant's  hus- 
band, the  claimant  was  not  then  living  with  her  husband  nor 
had  she  lived  witli  him  for  upwards  of  eighteen  months  prior  to 
his  death.  This  situation  casts  upon  the  claimant  the  burden  of 
showing  that  she  was  in  fact  dependent  upon  him  for  support 
"t  the  time  of  his  death. 

The  facts  and  circumstances  as  developed  by  the  testimony 
produced  on  behalf  of  the  claimant  showing  her  dependency  for 
&  year  and  a-half  before  his  death  are  mainly  statments  made 
'hy  the  claimant  herself,  wherein  she  alleges  that  she  lived  in 
Pittsburgh  for  most  of  the  time  immediately  before  the  death  of 
her  husband,  with  her  brother  and  that  she  was  dependent  upon 
his  charity,  although  it  is  also  stated  in  her  testimony  that 
shortly  before  the  hearing  she  was  employed  by  some  person  and 
received  $20.00  a  month  wage.    The  other  circumstances  of  the 
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ease  disclosed  by  the  evidence, — marriage  in  Croatia,  the  raising' 
of  a  family,  the  coming  to  this  country  of  the  claimant  and  her 
husband,  their  somewhat  broken  relationship  since,  and  prosecu- 
tion by  her  to  obtain  rights  due  her  from  him,  impress  the  Board 
that  the  claimant  should  have  an  opportunity  to  show  by  other 
evidence  than  her  own  testimony  the  actual  situation  with  refer- 
ence to  her  dependency  upon  her  brother  and  other  relatives  and 
friends,  especially  during  the  time  she  lived  apart  from  her  hus- 
band at  Pittsburgh. 

It  would  seem  from  the  record  of  the  hearing  thai  she  is 
now  living  at  Steelton  and  it  is  suggested  that  if  her  brother 
and  other  friends  with  whom  she  alleges  she  lived  at  Pittsburgh 
as  a  dependent  still  reside  there,  their  testimony  ought  to  be 
taken  on  the  subject.  In  the  interest  of  economy  a  hearing  at 
Pittsburgh  could  be  had.  Therefore  assuming  that  the  evidence 
which  the  testimony  suggests  can  be  obtained  at  Pittsburgh  is 
now  available  there,  the  Board  grants  a  hearing  de  novo  at  its 
next  meeting  at  Pittsburgh,  unless  the  witnesses  suggested  in  the 
testimony  are  not  now  at  that  point,  in  which  event  a  hearing 
de  novo  will  be  set  for  such  place  as  the  attorney  for  the  claim- 
ant will  certify  to  the  Board  is  most  convenient. 


RUTH  A.  SEARFOSS  vs.  CENTRAL  RAILROAD  OF 
NEW  JERSEY. 

Interstate  commerce — Hearing  de  novo  granted. 

Appeal  from  Award  of  Referee  Beemer,  District  No.  3. 
Claim  Petition  No.  6399. 

SCOTT,  Commissioner.  Dee.  31.  1918: 

This  case  was  set  down  for  hearing  on  appeal  at  Scranton 
November  21,  1918.  The  counsel  for  defendant  moved  the  Board 
to  grant  a  hearing  de  novo,  which  motion  was  allowed,  upon  con- 
dition, however,  that  the  defendant  files  within  ten  clays  an  affi- 
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davit  seting  up  such  facts  as  will  indicate  that  the  question  of 
interstate  commerce  is  involved.  On  December  5,  1918,  the  de- 
fendant filed  with  the  Bureau  at  Harrisburg  the  affidavit  of 
P.  H.  Akey,  Agent  of  the  Central  Railroad  of  New  Jersey  at 
Scranton,  together  with  certain  exhibits  thereto  attached.  There 
was  also  filed  at  the  same  time  a  stipulation  signed  by  the  at- 
torneys for  the  claimant  and  for  the  defendant  agreeing  that 
the  time  for  filing  the  affidavit  mentioned  in  the  order  of  the 
Board  of  November  21,  1918,  be  extended  for  a  period  of  twenty 
days  from  the  expiration  of  the  time  fixed  by  the  Board.  An 
inspection  of  the  affidavit,  with  its  exhibit  attached,  is  a  suf- 
ficient compliance  with  the  order  of  the  Board. 

A  hearing  de  novo  is  now  granted,  time  and  place  to  be 
hereafter  fixed  and  of  which  the  attorneys  for  claimant  and 
defendant  shall  have  due  notice. 


SANTE  BELFIGLIO  vs.  STATE  WORKMEN  'S 
INSURANCE  FUND. 

Loss  of  fingers — Alleged  to  he  loss  of  use  of  hand. 

Appeal  from  award  of  Referee  Henderson,  District  No.  8. 
Claim  Petition  No.  5709.  Affirmed. 

SCOTT,  Commissioner,  Dec.  31,  1918 : 

The  Referee  has  found  that  the  claimant  while  employed  by 
Kelly  &  Jones  Company,  employers,  had  his  left  hand  caught 
in  a  machine  injuring  the  first,  second  and  third  fingers  of  the 
hand  causing  at  the  time  total  disability. 

The  specific  injuries  made  it  necessary  to  amputate  the 
first  and  second  fingers  at  the  second  joint  and  the  third  finger 
at  the  first  joint,  cutting  off  the  nail.  The  Referee  has  further 
found  that  disability  was  properly  covered  under  the  provisions 
of  Section  306-a  and  awarded  compensation  at  the  rate  of  fjOO.OO 
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per  week  for  a  period  beginning  April  5,  1918,  and  to  continue 
so  long  as  the  disability  remained  unchanged. 

The  claimant  has  appealed  from  this  award  in  his  favor  and 
contends  that  the  Referee  should  have  found  that  the  injuries 
sustained  by  the  claimant  amounted  to  the  loss  of  the  use  of  the 
claimant's  left  hand  and  that  compensation  should  have  been 
awarded  under  the  provisions  of  Article  306-c.  What  injury 
amounts  to  the  loss  of  the  use  of  the  hand  is  as  we  have  hereto- 
fore ruled  in  the  main  a  question  of  fact  to  be  determined  by  the 
Referee  from  a  consideration  of  the  injuries  sustained  and  all 
the  circumstances  of  the  employment  as  well  as  the  member  in- 
jured. It  is  therefore  difficult  to  fix  any  definite  rule  as  to  what 
inference  of  fact  shall  be  drawn  from  the  circumstances  of  each 
injury  and  from  the  testimony  as  to  the  character  and  effect  of 
the  injury. 

We  have  carefully  read  the  testimony  and  although  the  facts 
and  circumstances  of  the  injury  make  it  a  close  question  as  to 
the  proper  finding  to  be  drawn  from  all  the  evidence  we  are  not 
convinced  the  Referee  has  reached  an  erroneous  conclusion.  The 
Board  will  not  upon  this  appeal  disturb  his  findings  and  substi- 
tute a  new  finding  that  the  injuries  sustained  are  equivalent  to 
the  loss  of  the  use  of  the  hand  and  under  the  terms  of  the  act 
to  the  loss  of  the  hand. 

The  findings  and  conclusions  of  the  Referee  are  affirmed. 
Appeal  dismissed. 


ANGELO  MATTEI  vs.  MOOSIC  MT.  COAL  CO. 

Depe nde nts  a n d  depende n cy — Pare n I s — Fa / /; e r. 

Appeal  from  award  of  Referee  Beemer,  District  No.  3. 
Claim  Petition  No.  4049.  Affirmed. 

SCOTT,  Commissioner,  December  31,  1918: 

The  only  contention  arising  under  the  defendant's  appeal 
which  has  been  seriously  urged  upon  the  consideration  of  the 
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Board  is  that  Angelo  Mattei,  father  of  Pietro  Mattei,  who  was 
killed  by  a  fall  of  rock  while  working  in  the  defendant's  mine, 
was  not  dependent  to  any  extent  for  support  upon  the  earnings 
of  the  deceased  son  within  the  meaning  of  the  compensation  act. 
The  question  of  dependency  being  one  of  fact  is  to  be  determined 
from  all  the  facts  and  circumstances  of  the  relationship  between 
the  father  and  son  in  this  case  as  well  as  the  circumstances  and 
conditions  of  the  alleged  dependency  of  the  father  at  or  near  the 
time  of  the  death  of  the  son.  There  is  evidence  that  the  father 
after  living  more  than  twenty  years  in  this  country  was  obliged 
1o  return  to  Italy  on  account  of  ill  health,  suffering  with  rheuma- 
tism and  other  ailments.  Whether  this  condition  of  health  im- 
proved or  grew  worse  does  not  appear  by  any  direct  testimony. 
There  is,  however,  evidence  of  the  sending  and  receipt  of  con- 
siderable sums  of  money  at  different  times  from  the  year  1913. 
until  shortly  before  the  death  of  the  son,  to  the  father  or  father 
and  mother  in  Italy.  Whether  these  sums  in  view  of  their  con- 
siderable amount,  were  sent  by  the  son  for  the  purpose  of  help- 
ing and  aiding  the  father  or  the  father  and  mother,  and  were 
relied  upon  by  them  is  a  close  question  of  fact,  but  the  Board 
cannot  say  that  the  inference  which  the  Referee  has  drawn  to 
the  effect  that  the  father  was  to  some  extent  dependent  upon  the 
son  has  no  reasonable  support  from  these  facts  in  evidence. 

We  therefore  affirm  the  findings  of  the  Referee  and  his 
award,  and  dismiss  the  appeal. 


PETITIONS  FOR  REVIEW  OF  COMPENSATION 
AGREEMENT. 

CHESTER  HENRY  vs.  JOHN  W.  HENRY. 

Medical,  surgical  and  hospital  service — Major  surgical  operation 
— Liability  of  employer  'for. 

The  agreement  entered  into  by  the  parties  did  not  provide 
for  the  payment  of  the  cost  of  a  major  surgical  operation  on  the 


1919 


Department  Reports  of  Pennsylvania. 


69 


claimant.  The  operation  was  performed  seventeen  clays  after 
the  elate  of  the  accident,  but  only  seven  days  after  the  date  of 
disability. 

The  Board  held  that  the  employer  was  liable  for  the  cost  of 
said  operation,  not  in  excess  of  $75.00,  and  disapproved  of  the 
agreement  to  that  extent.  Bechtcl  vs.  Bodenstein  <C  Kunniurle. 
Inc.,  2  Dep.  Rep.  589,  followed. 

Petition    for   Review-    of    Compensation    Agreement  No. 

534107. 

LEECH,  Commissioner,  Dee.  31,  1918: 

This  is  a  petition  to  review  a  Compensation  Agreement  en- 
tered into  between  the  claimant  and  defendant,  and  as  we  under- 
stand the  petition,  their  answer  raises  the  question  as  to  whether 
or  not  the  defendant  is  liable  for  the  payment  of  the  doctor  bill 
for  a  major  operation  which  was  performed  upon  the  claimant. 

The  facts  established  show  that  the  accident  which  caused 
the  injury  in  question  occurred  November  27th,  1917,  but  that 
the  injured  claimant  continued  at  his  work  until  December  12th, 
1917,  when  his  condition  became  such  that  he  was  disabled  from 
performing  his  usual  labor,  and  that  on  December  19th,  seven 
days  after  the  disability  began,  the  operation  was  performed. 
Under  these  facts  and  the  ruling  of  the  Board  in  Bechtel  vs. 
Bodenstein  &  Kummerle,  Inc.,  Vol.  1,  Pa.  W.  0.  B.  Dec,  page 
19,  as  follows  : 

"A  claimant  injured  in  the  course  of  his  employment 

is  entitled  to  medical  and  surgical  services  for  a  period  of 

fourteen  days  from  the  date  of  the  beginning  of  disability 

and  not  from  the  date  of  the  accident," 

there  can  be  no  question  but  that  the  employer  is  liable  for 
expenses  incurred  in  this  connection,  not  to  exceed  $75.00.  In 
this  case  the  bill  for  medical  services  was  very  much  in  excess 
of  the  maximum  amount  fixed  by  the  Act.  and  therefore  the 
employer  should  pay  the  maximum  amount,  to  wit  $75.00. 

In  view  of  the  facts  established  by  the  testimony  taken  in 
this  ease,  the  Board  disapproves  of  the  agreement,  insofar  as  it 
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fails  to  provide  for  the  payment  of  the  sum  of  $75.00  for  a 
major  operation  performed  upon  the  claimant,  and  suggests 
that  the  matter  be  amicably  arranged  between  the  claimant  and 
defendant,  otherwise  the  Board  will  entertain  a  petition  for 
compensation. 


VINCENT  TACHET  vs.  PENNA.  COAL  &  COKE  CO. 

Partial  recovery— Claimant  offered  light  work— Compensation 
payments  suspended  temporarily. 

The  defendant  offered  light  work  to  the  claimant  which  two 
physicians  testified  would  not  be  detrimental  and  would  probably 
be  beneficial  to  him.  The  Board  suspended  payments  until  Jan. 
21,  1919,  and  directed  the  defendant  to  report  five  days  prior 
thereto  what  effort,  if  any,  the  claimant  had  made  to  perform 
work. 

Petition  for  Modification  of  Compensation  Agreement  No. 
40125.    Payments  suspended  temporarily. 

SCOTT,  Commissioner,  Dec,  31,  1918: 

This  is  the  second  petition  by  the  defendant  affecting  the 
agreement  in  this  ease.  The  Board  heretofore  heard  the  first 
petition  to  review  the  agreement  at  Johnstown,  July  16.  1918, 
and  in  an  opinion  filed  September  4,  1918,  by  Commissioner 
Leech,  4  Dep.  Rep.  2039,  termination  of  the  agreement  was  re- 
fused. (R-249) 

On  December  17,  1918,  the  defendant,  by  its  insurance  ear- 
ner, filed  a  petition  to  modify  the  agreement,  alleging  as  a 
ground  that  the  claimant  was  able  to  do  light  work,  which  the 
defendant  offers,  viz,  that  of  picking  boney  from  a  moving  pick- 
ing table.  The  claimant  being  present,  the  Board  heard  the  pe- 
tition and  appointed  Dr.  Walters,  of  the  Bureau  at  Pittsburgh, 
and  Dr.  Emlin  Jones,  of  Johnstown,  to  make  an  examination  of 
the  claimant's  injuries.  The  examination  having  been  made  the 
physicians  made  immediate  report  to  the  Board,  from  which  it 
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appeared  that  there  could  be  no  doubt  that  the  claimant  had 
suffered  a  serious  injury  to  his  back,  as  set  out  in  the  original 
agreement  and  as  pointed  out  by  Commissioner  Leech  in  his 
opinion.  However,  it  was  the  opinion  of  the  physicians  named 
that  light  work  such  as  was  offered  by  the  defendant  for  parts 
nf  each  day  would  be  beneficial  rather  than  injurious  to  the 
t  laimant  and  that  there  did  not  seem  to  be  any  reason  apparent, 
from  his  physical  condition,  why  the  claimant  could  not  perform 
the  work  offered  for  at  least  an  hour  or  two  each  day.  It  ap- 
peared that  the  picking  tables  at  the  mine  are  so  arranged  that 
the  employee  can  perform  the  work  in  a  sitting  position. 

It  was  suggested  by  the  physicians  that  the  pain  com- 
plained of  by  the  claimant  was  possibly  to  him  real,  but  largely 
subjective;  that  if  he  forced  himself  to  perform  the  light  work 
suggested  the  strong  probability  is  that  he  would  improve ;  fur- 
ther that  no  increase  in  the  disability  would  be  caused  by  mod- 
erate effort  on  his  part.  One  of  the  purposes  of  the  Act  is  to 
so  administer  it  that  the  employees  may  be  returned  to  useful 
work  as  soon  as  is  justified  by  his  physical  condition.  The  Board 
has  been  impressed  with  the  view  that  the  claimant  in  this  case 
has  not  made  a  satisfactory  effort  to  do  some  work.  However, 
on  account  of  the  serious  character  of  the  injury  it  is  not  justi- 
fied in  terminating  the  agreement  permanently,  but  in  accord- 
ance with  the  action  of  the  Board  in  other  cases  of  a  similar 
character,  it  suspends  the  compensation  payments  for  one  month. 

Order. 

And  now,  December  21,  1918,  the  compensation  payments 
on  the  agreement  in  this  case  are  suspended  from  the  17th  of' 
December,  1918,  until  the  21st  of  January,  1919.  The  defend- 
ant is  to  report  to  the  Board  five  days  before  the  expiration  of 
this  order  of  suspension  of  compensation  payments  as  to  what, 
if  any,  effort  has  been  made  by  the  claimant,  and  at  the  expira- 
tion of  the  time,  January  21,  1919,  upon  application  of  either 
party  to  the  Board  further  and  final  order  will  be  made  as  to 
the  compensation  payments  hereby  suspended. 
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/  1  V 

Public  Service  Commission 

V  ,  ,  / 

THE  BOROUGH  OF  WARREN  vs.  WARREN  STREET 
RAILWAY  COMPANY. 

Rates — Street  Railway  companies — Increase  of — In  excess  of 
those  fixed  by  municipal  ordinance, — Alleged  to 
be  unjust  and- u nreasonable. 

The  respondent  filed  certain  supplemented  tariffs,  effective 
Sept.  1,  1918,  making  increases  in  its  rates  for  passenger  service. 
The  complaint  alleged  that  the  new  rates  were  unjust,  unreason- 
able and  in  direct  violation  of  those  fixed  by  municipal  ordinance. 
The  respondent  admitted  that  the  rates  were  in  excess  of  those 
fixed  by  the  ordinance,  but  denied  all  other  allegations. 

The  capital  stock  of  the  respondent  is  $375,000;  bonded  in- 
debtedness, $400,000;  estimated  value  of  its  tangible  property. 
$815,000.  The  net  revenue  for  the  first  six  months  of  1918  teas 
$3,288;  while  interest  accruing  during  same  period  amounting 
to  $16,500. 

The  Commission  concluded,  without  making  a  valuation, 
that  the  income  was  manifestly  inadequate.  The  complaint  was 
dismissed  without  prejudice,  with  leave  to  renew  the  same  after 
erne  year. 

COMPLANT  DOCKET,  NO.  2336. 

McCLURE,  Commissioner,  Dee.  23,  1918: 

The  Borough  of  Warren,  by  ordinance  adopted  the  7th 
day  of  September,  1896,  granted  the  Warren  Street  Railway 
Company  the  right  to  lay  tracks  and  run  ears  upon  various 
streets  in  the  municipality.  The  ordinance  provides  that  the 
fare  of  each  passenger  shall  not  exceed  five  cents  'for  riding 
from  any  point  to  destination  within  the  limits  of  the  borough, 
with  transfer  privileges  without  extra  charge.  Special  fare 
tickets  at  the  rate  of  three  cents  are  authorized  to  be  issued. 
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subject  to  transfer,  for  travel  during  an  hour  and  a-half  in  the 
morning  and  an  hour  and  a-half  in  the  evening,  said  hours  to 
be  designated  by  the  Borough  Council;  the  Railway  Company 
to  furnish  such  special  tickets  for  sale  in  quantities  not  less 
than  five. 

Respondent  Company  filed  with  this  Commission  and  posted 
in  its  office  in  the  Borough  of  "Warren  under  date  of  July  27th, 
1918,  to  become  effective  September  1st.  1918,  supplement  No.  1 
to  Local  Passenger  Tariff  No.  P-2:  (1)  Increasing  the  three-cent 
tickets  which  sold  in  strips  of  five,  to  five  cents  per  ticket  ;  (2) 
Providing  for  the  sale  of  books  containing  thirty-five  tickets 
for  -$2.00,  good  on  city  cars  only  and  for  the  individual  pur- 
chaser; (3)  Increasing  the  single  fare  on  all  city  cars  from  five 
to  six  cents  to  any  points  within  the  borough. 

Complaint  was  filed  by  the  Borough  of  Warren  August  30th, 
1918,  in  which  it  is  stated  that  the  rates  of  the  supplemental 
tariff  are  in  direct  violation  to  the  terms  of  the  borough  ordi- 
nance under  which  the  respondent  company  is  operating  and 
that  they  are  unjust  and  unreasonable.  The  railway  company 
in  its  answer  admits  that  the  new  rates  are  not  in  conformity 
with  the  terms  of  the  ordinance  but  avers  that  the  increase, 
owing  to  the  enhanced  cost  of  labor,  materials  and  equipment,  is 
reasonable  and  necessary  and  vital  to  the  continuance  of  its- 
business  and  the  protection  of  its  bond  and  stockholders;  that 
expenses  during  eight  months  preceding  August  31st.  1918.  de- 
spite a  careful  and  economic  management  and  operation  of  its 
road,  exceeded  its  gross  revenues,  and  it  is  impossible  to  keep 
up  its  roadway  and  equipment,  or  provide  a  sinking  fund  for 
the  retirement  of  its  bonds,  and  that  the  rate  complained  against 
will  produce  gross  earnings  sufficient  only  to  meet  the  usual  ami 
ordinary  maintenance  and  operating  expenses  at  the  present 
cost  of  materials  and  standard  of  wages,  and  yield  a  fair  return 
upon  the  amount  of  capital  invested. 

Hearing  was  had  after  due  notice  to  the  parties  and  testi- 
mony taken  on  the  part  of  the  respondent.  No  one  appeared 
for  the  complainant. 

In  Borough  of  Wilkinsburg  vs.  Pittsburgh  Railways  Com- 
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pany,  4  Dep.  Rep.  1699,  we  have  held  that  where  the  consent 
of  the  local  authorities,  which  authorizes  the  construction  of 
street  passenger  railway,  contains  a  provision  fixing  the  fare  to 
be  charged,  this  Commission,  if  necessary,  can  change  that  fare 
so  it  will  be  just  and  reasonable. 

The  evidence  discloses  that  the  railway  company  owns  about 
eight  miles  of  electrically  operated  passenger  railway  in  the 
Borough  of  Warren,  a  town  of  15,000  inhabitants.  Its  lines 
also  extend  to  Sheffield  thirteen  miles  from  Warren,  passing 
through  the  villages  of  Stoneham,  Clarendon,  Tiona  and  Say- 
brook.  The  tangible  property  of  the  cmpany,  used  and  useful, 
including  tracks,  pole  lines,  bridges,  power-house,  car  barn, 
office  building,  cars  and  electrical  equipment,  oil  and  gas  rights, 
according  to  the  testimony  of  its  manager  approximated  $800,- 
000  in  value.  Its  capital  stock  is  $375,000 ;  its  bonded  indebted- 
ness, $400,000.  $200,000  bearing  interest  at  the  rate  of  five  per 
cent,  and  $200,000  at  six  per  cent.  The  money  represented  by  the 
stock  and  bends  was  invested  in  the  property  of  the  company. 
No  sinking  fund  has  been  provided  for  the  redemption  of  its 
bonds.  Six  per  cent,  dividends  have  been  paid  on  the  slock  up 
to  and  including  the  year  1917.  No  dividends  have  been  paid 
this  year. 

Like  many  other  public  utility  companies,  the  cost  of  its  labor 
and  materials,  due  to  abnormal  conditions,  has  increased  much 
more  rapidly  than  its  gross  earnings.  From  the  year  1912  to 
the  year  ending  December  31st,  1917,  operating  expenses  had 
increased  69  per  cent,  and  the  gross  revenue  but  37  per  cent. 
Railway  operating  revenue  for  nine  months  ending  September 
30th,  1918,  was  $116,106.40.  Railway  operating  expenses  for 
the  same  period  including  taxes  amounted  to  $112,817.93.  Net 
revenue  from  operations,  $3,288.47.  The  company  had  this  small 
net  return  from  operations  to  meet  the  interest  of  $16,500,  ma- 
lured  and  accrued  upon  its  funded  debt,  for  the  upkeep  of  its 
property  and  depreciation  charges.  It  is  thus  apparent  that 
increased  revenue  is  urgently  needed  by  the  company  and  neces- 
sary to  its  maintenance  as  an  efficient  public  carrier. 
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On  the  18th  of  July  of  this  year,  the  schedule  of  rates  on  the 
interurban  line  was  changed  and  the  fare  raised  from  five  to 
seven  cents  per  zone,  making  the  present  rate  2.5  cents  per  mile. 
For  the  month  of  September,  1918,  when  both  the  interurban  and 
the  city  rates  were  effective,  the  gross  revenue  was  $13,702.77 ; 
for  the  same  period  during  the  year  1917,  $11,113.05,  a  gain  for 
the  month  under  the  new  tariff  of  $2,279.72.  In  the  month  of 
October.  1918,  there  was  a  falling  off  in  the  gross  revenue  from 
October,  1917,  of  $1,181.86,  largely  due  to  the  influenza  epi- 
demic. If  then  the  results  for  the  month  of  September,  1918, 
be  taken  as  a  criterion  of  what  may  be  expected  to  be  derived 
from  the  present  tariff,  and  the  evidence  shows  September  to 
have  been  an  exceptionally  favorable  month,  the  company  will 
have  an  increase  in  gross  annual  income  of  $27,596.64.  This 
will  give  the  company  $30,885.11  per  annum  to  meet  the  interest 
on  its  funded  debt,  $22,500,  its  obligation  to  the  Borough  of 
Warren  for  street  paving  and  for  renewals  and  depreciation. 
The  increase  will  permit  no  dividends  on  the  capital  stock,  nor 
sinking  fund  for  the  retirement  of  its  bonds. 

As  this  case  has  developed  we  do  not  deem  it  necessary  now 
to  find  the  fair  value  of  all  respondent's  property  for  the  estab- 
lishment of  a  rate  base.  The  testimony  is  to  the  effect  that  the 
tangible  property  is  worth  $815,000.  Assuming  all  the  prop- 
erty tangible  and  intangible  to  have  a  value  not  less  than  the 
company's  funded  debt  of  $400,000 — which  under  the  evidence 
is  entirely  justifiable,  it  is  evident  that  the  rates  fixed  in  the 
supplemental  tariff  complained  against,  so  long  as  the  conditions 
under  which  the  company  is  now  operating  obtain,  cannot  be  held 
to  be  unjust  or  unreasonable.  The  respondent  must  have  the 
additional  revenue  to  prevent  it  from  drifting  into  insolvency. 
On  the  other  hand  the  public  should  not  be  permanently  bur- 
dened by  a  rate  which  is  only  justifiable  in  abnormal  times.  We 
are  accordingly  of  the  opinion  that  the  complaint  should  be  dis- 
missed without  prejudice,  the  complainant  to  be  allowed  to  re- 
new the  same  in  one  year  from  this  date,  the  respondent  then  as 
now  assuming  the  burden  of  proof.    And  it  wdl  be  so  ordered. 
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pany,  4  Dep.  Rep.  1699,  we  have  held  that  where  the  consent 
of  the  local  authorities,  which  authorizes  the  construction  of 
street  passenger  railway,  contains  a  provision  fixing  the  fare  to 
be  charged,  this  Commission,  if  necessary,  can  change  that  fare 
so  it  will  be  just  and  reasonable. 

The  evidence  discloses  that  the  railway  company  owns  about 
eight  miles  of  electrically  operated  passenger  railway  in  the 
Borough  of  Warren,  a  town  of  15,000  inhabitants.  Its  lines 
also  extend  to  Sheffield  thirteen  miles  from  Warren,  passing 
through  the  villages  of  Stoneham,  Clarendon,  Tiona  and  Say- 
brook.  The  tangible  property  of  the  cmpany,  used  and  useful, 
including  tracks,  pole  lines,  bridges,  power-house,  car  barn, 
office  building,  cars  and  electrical  equipment,  oil  and  gas  rights, 
according  to  the  testimony  of  its  manager  approximated  $800,- 
000  in  value.  Its  capital  stock  is  $375,000 ;  its  bonded  indebted- 
ness, $100,000,  $200,000  bearing  interest  at  the  rate  of  five  per 
cent,  and  $200,000  at  six  per  cent.  The  money  represented  by  the 
stock  and  bends  was  invested  in  the  property  of  the  company. 
No  sinking  fund  has  been  provided  for  the  redemption  of  its 
bonds.  Six  per  cent,  dividends  have  been  paid  on  the  stock  up 
to  and  including  the  year  1917.  No  dividends  have  been  paid 
this  year. 

Like  many  other  public  utility  companies,  the  cost  of  its  labor 
and  materials,  due  to  abnormal  conditions,  has  increased  much 
more  rapidly  than  its  gross  earnings.  From  the  year  1912  to 
the  year  ending  December  31st,  1917,  operating  expenses  had 
increased  69  per  cent,  and  the  gross  revenue  but  37  per  cent. 
Railway  operating  revenue  for  nine  months  ending  September 
30th,  1918,  was  $116,106.40..  Railway  operating  expenses  for 
the  same  period  including  taxes  amounted  to  $112,817.93.  Net 
revenue  from  operations.  $3,288.47.  The  company  had  this  small 
net  return  from  operations  to  meet  the  interest  of  $16,500,  ma- 
tured and  accrued  upon  its  funded  debt,  for  the  upkeep  of  its 
property  and  depreciation  charges.  It  is  thus  apparent  thai 
increased  revenue  is  urgently  needed  by  the  company  and  neces- 
sary to  its  maintenance  as  an  efficient  public  carrier. 
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On  the  18th  of  July  of  this  year,  the  schedule  of  rates  on  the 
interurban  line  was  changed  and  the  fare  raised  from  five  to 
seven  cents  per  zone,  making  the  present  rate  2.5  cents  per  mile. 
For  the  month  of  September,  1918,  when  both  the  interurban  and 
the  city  rates  were  effective,  the  gross  revenue  was  $13,702.77  : 
for  the  same  period  during  the  year  1917,  $11,413.05,  a  gain  for 
the  month  under  the  new  tariff  of  $2,279.72.  In  the  month  of 
October.  1918,  there  was  a  falling  off  in  the  gross  revenue  from 
October,  1917,  of  $1,181.86.  largely  due  to  the  mfluenza  epi- 
demic. If  then  the  results  for  the  month  of  September.  1918. 
be  taken  as  a  criterion  of  what  may  be  expected  to  be  derived 
from  the  present  tariff,  and  the  evidence  shows  September  to 
have  been  an  exceptionally  favorable  month,  the  company  will 
have  an  increase  in  gross  annual  income  of  $27,596.61:.  This 
will  give  the  company  $30,885.11  per  annum  to  meet  the  interest 
on  its  funded  debt.  $22,500.  its  obligation  to  the  Borough  of 
Warren  for  street  paving  and  for  renewals  and  depreciation. 
The  increase  will  permit  no  dividends  on  the  capital  stock,  nor 
sinking  fund  for  the  retirement  of  its  bonds. 

As  this  case  has  developed  we  do  not  deem  it  necessary  now 
to  find  the  fair  value  of  all  respondent's  property  for  the  estab- 
lishment of  a  rate  base.  The  testimony  is  to  the  effect  that  the 
tangible  property  is  worth  $815,000.  Assuming  all  the  prop- 
erty tangible  and  intangible  to  have  a  value  not  less  than  the 
company's  funded  debt  of  $400,000 — which  under  the  evidence 
is  entirely  justifiable,  it  is  evident  that  the  rates  fixed  in  the 
supplemental  tariff  complained  against,  so  long  as  the  conditions 
under  which  the  company  is  now  operating  obtain,  cannot  be  held 
to  be  unjust  or  unreasonable.  The  respondent  must  have  the 
additional  revenue  to  prevent  it  from  drifting  into  insolvency. 
On  the  other  hand  the  public  should  not  be  permanently  bur- 
dened by  a  rate  which  is  only  justifiable  in  abnormal  times.  We 
are  accordingly  of  the  opinion  that  the  complaint  should  be  dis- 
missed without  prejudice,  the  complainant  to  be  allowed  to  re- 
new the  same  in  one  year  from  this  date,  the  respondent  then  as 
now  assuming  the  burden  of  proof.    And  it  will  be  so  ordered. 
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Order. 

This  matter  being'  before  the  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file  and  having  been  duly  heard  and  submitted  by  the  parties 
and  due  investigation  of  the  matters  and  things  involved  having 
been  had  and  the  Commission  having  on  the  date  hereof  made 
and  filed  a  report  containing  its  findings  of  fact  and  conclusions 
thereon  which  said  report  is  hereby  approved  and  made  a  part 
hereof : 

Now,  to  wit,  December  23.  1918,  it  is  ordered  that  the  com- 
plaint in  this  case  be  and  the  same  is  hereby  dismissed  with- 
out prejudice ;  the  complainant  to  be  allowed  to  renew  the  same 
in  one  year  from  the  date  hereof,  the  respondent  company  then, 
as  now,  assuming  the  burden  of  proof  in  justification  of  the 
rates  complained  against. 


CALENDAR  OP  SESSIONS  FOR  "WEEK  BEGINNING 
JANUARY  13,  1919. 

Monday,  January  13  1.30  P.  M. 

Harrisburg 
Arguments 

A.  1484-1917.  Application  of  M.  C.  Mohr  and  L.  W. 
Schnatterly,  et  al.  for  determination  and  apportionment  of  dam- 
ages by  reason  of  approval  of  Municipal  Contract  179-1915 
authorizing  the  vacation  and  elimination  of  certain  crossings 
and  elevation  of  the  tracks  of  The  Pennsylvania  Railroad  Com- 
pay  in  the  borough  of  Preeport. 

C.  1571.  City  of  Pittsburgh  vs.  Pittsburgh  Railways  Com- 
pany, et  al.  In  re:  Alleged  unjust,  unreasonable  and  excessive 
ra1t\s  of  fare  and  inefficient  and  inadequate  service  in  the  said 
city.    (Petition  for  rehearing  on  order  of  December  10,  1918.) 

C.  1949.    Coatesville  Chamber  of  Commerce 

C.  1951.    City  of  Coatesville 
vs. 

"West  Chester  Street  Railway  Company.    Iu  re: 
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Alleged  unjust  and  unreasonable  increase  in  rates  of  fare  be- 
tween the  city  of  Coatesville  and  various  points  in  Chester 
County— averring  that  the  lawful  rate  of  fare  to  be  charged  with- 
in the  city  of  Coatesville  is  fixed  by  an  ordinance  of  said  city 
and  is  not  subject  to  the  jurisdiction  of  the  Public  Service  Com- 
mission. 

Argument— Vpon  application  of  the  Natural  Gas  Associa- 
tion for  postponement  of  effective  date  of  classification  of  ac- 
counts for  natural  gas  companies. 

Tuesday,  January  11  9-30  A..  M. 

Harrisburg 
Hearings 

C.  1582.    Borough  of  Ashland 
C.  2133.    Borough  of  Mahanoy  City 
C.  2166.    Borough  of  Ashland 
vs. 

Schuylkill  Railway  Company.  In  re:  Alleged 
unjust  and  unreasonable  increase  in  rate  of  fare  (C.  1582-2166) 
and  inadequate  and  insufficient  service  and  excessive  rates 
(C.  2166). 

A.  2208-1918.  Application  of  the  Schuylkill  Railway  Com- 
pany for  approval  of  right  to  establish  an  eight-cent  zone  rate  on 
each  division  operated  by  said  company  except  from  St.  Clair  to 
Pottsville. 

2.00  P.  M. 

C.  2400.  C.  F.  Quinn  vs.  Harrisburg  Railways  Company. 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rates  of 
fare  in  the  city  of  Harrisburg. 

Wednesday,  January  15  9-30  A- 

Harrisburg 
Hearings 

C.  2180.    Borough  of  Stroudsburg 

C.  2204.    Borough  of  Delaware  Water  Gap 
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C.  2205.    Borough  of  East  Stroudsburg 
vs. 

Stroudsburg   Traction   Company.    In   re :  Al- 
leged unjust  and  unreasonable  increase  in  rates  of  fare. 


c. 

2369. 

S.  T.  Moore 

('. 

2385. 

West  Shore  Firemen's  Union 

c. 

2386. 

Council  &  Citizens  of  Borough 

c. 

2387. 

Scott  J.  Hake 

c. 

2388. 

Robert  E.  Cahill 

c. 

2389. 

Galen  L.  Naylor 

c. 

2390. 

Borough  of  Carlisle 

c. 

2391. 

R.  M.  Weidler 

c. 

2401. 

J.  C.  Strickner,  et  al. 

c. 

2405. 

John  H.  Roth,  et  al. 

c. 

2406. 

J.  Fred  Hummel,  et  al. 

vs. 

Valley  Railways  Company.  In  re:  Alleged  un- 
just and  unreasonable  increase  in  rates  of  fare. 

C.  2477.  Borough  of  Girardville  vs.  Schuylkill  Electric 
Company.  In  re :  Alleged  unjust  and  unreasonable  increase  in 
rates  for  electric  service  in  said  borough. 

C.  2545.  George  L.  Nyce  vs.  Delaware  Valley  Railroad  Com- 
pany. In  re :  Alleged  proposed  discontinuance  of  passenger  and 
freight  service  between  the  borough  of  East  Stroudsburg  and  the 
village  of  Bushkill,  Monroe  County. 

C.  2546.    Central  Iron  &  Steel  Company 

C.  2547.    Harrisburg  Railways  Company 
vs. 

Harrisburg  Light  &  Bower  Company.  In  re:  Al- 
leged unjust  and  unreasonable  increase  in  rates  for  electric  serv- 
ice in  the  city  of  Harrisburg. 

C.  2558.  Allen  L.  Gantz  vs.  The  Pennsylvania  Railroad 
Company.  In  re:  Alleged  dangerous  condition  of  railroad  sub- 
way at  Aberdeen,  Lancaster  County. 

C.  2576.  C.  W.  Dean  vs.  Abington  Electric  Company.  In 
re:  Alleging  refusal  to  furnish  electric  service  except  upon  pay- 
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ment  of  excessive  and  discriminatory  rates  in  the  township  of 
"West  Abington,  Lackawanna  County. 

C.  2577.  Smethport  Gas  Company  vs.  Lnnd  Gas  Company. 
In  re :  Praying  that  respondent  be  restrained  from  discontinu- 
ing gas  service  to  the  Straight  Gas  Company,  which  company 
supplies  complainant  with  gas  for  its  domestic  and  industrial  con- 
sumers in  the  borough  of  Smethport,  McKean  County. 

M.  C.  985-1918.  Contract  between  The  Pennsylvania  Rail- 
road Company  and  the  city  of  Chester,  granting  the  company  the 
right  to  operate  and  maintain  a  single  track  across  Morton  ave- 
nue between  -1th  and  5th  streets,  in  said  city. 

A.  2242-1918.  Application  of  The  Pennsylvania  Railroad 
Company  for  approval  of  the  alteration  of  a  crossing  at  grade  at 
point  where  the  track  and  right  of  way  of  the  Quarryville  branch 
of  said  railroad  company  crosses  a  public  highway  known  as 
State  Highway  Route  No.  136  in  Providence  Township,  Lancas- 
ter County. 

A.  2243-1918.  Application  of  the  City  of  Oil  City  for  ap- 
proval of  the  construction,  operation  and  maintenance  of  a  cross- 
ing at  grade  at  a  point  where  the  tracks  and  right  of  way  of  The 
Pennsylvania  Railroad  Company  cross  a  public  highway  known 
as  Mineral  Street,  in  said  city. 

A.  2244-1918.  Application  of  the  Delaware,  Lackawanna, 
and  Western  Railroad  Company  and  the  Bloomsburg  and  Sulli- 
van Railroad  Company  for  approval  of  an  agreement  between 
said  companies,  providing  for  the  joint  use  of  tracks  located  in 
the  borough  of  Bloomsburg. 

Pittsburgh — City-County  Building 
10.00  A.  M. 

C.  1970.    Borough  of  Dravosburg 
C.  2304.    Borough  of  Clairton,  et  al. 
vs. 

Monongahela  Valley  Water  Company.  In  re : 
Alleged  inadequate  and  insufficient  supply  of  water  for  domestic 
purposes  and  fire  protection. 

C.  2575.    City  of  Erie  vs.  Mutual  Telephone  Company  of 
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Erie.  In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
for  telephone  service  in  the  city  and  county  of  Erie. 

C.  2580.  Western  Union  Telegraph  Company  vs.  West 
Perm  Power  Company.  In  re:  Alleged  proposed  construction  of 
collinear  line  over  the  facilities  of  complainant  from  west  bor- 
ough line  of  Borough  of  Washington  for  a  distance  of  1,475  feet 
along  the  National  Highway  to  township  road  leading  to  Pros- 
perity Pike,  North  Franklin  Township.  Washington  County,  in 
violation  of  General  Order  No.  18  of  the  Public  Service  Com- 
mission. 

A.  14-10-1917.  Application  of  the  Borough  of  Glassport  for 
the  approval  of  the  acquisition  of  the  property  and  rights  of  the 
Monongahela  Valley  Water  Company  in  said  borough. 

TImrsday,  January  16.  9.30  A.  M. 

Hi  arings: 
Harrisburg. 

A  2248-1918.  Application  of  the  Pennsylvania  Water 
Company  for  approval  of  the  acquisition  of  the  controlling 
right,  title  and  interest  in  the  capital  stock  of  the  Traft'ord  Water 
Company. 

A.  2249-1918.  Application  of  the  Pennsylvania  Railroad 
Company  for  aproval  of  the  construction,  operation  and  mainte- 
nance of  crossings  at  grade  at  points  where  four  industrial 
sidings,  to  connect  with  the  property  of  the  Atlantic  Eefining 
Company,  cross  the  public  highway  known  as  Puddle  Hole  Lane 
in  the  48th  ward  of  the  city  of  Philadelphia. 

A.  2250-1918.  Application  of  the  South  Bethlehem  Electric 
Light  Company  and  the  Lehigh  Valley  Light  and  Power  Com- 
pany for  approval  of  the  sale  of  the  franchises,  property,  etc., 
of  the  former  to  the  latter* 

A.  2251-1918.  Application  of  the  Bessemer  and  Lake  Erie 
Railroad  Company  and  the  Pennsylvania  Railroad  Company  for 
approval  of  the  abolition  of  the  joint  agency  station  located  at 
Houston  Junction,  Mercer  county. 

M.  C.  982-1918.  Contract  between  the  Pittsburgh,  Port 
Wayne  and  Chicago  Railway  Company,  et  al.,  and  the  borough 


1919 


Department  Reports  of  Pennsylvania. 


83 


of  New  Brighton,  providing  for  the  abolition  of  certain  crossings 
at  grade  and  the  relocation  of  the  tracks  of  the  said  companies 
within  the  limits  of  said  borough. 

A.  2254-1918.  Application  of  the  Pittsburgh,  Fort  Wayne 
and  Chicago  Railway  Company,  et  al.,  for  approval  of  the  abo- 
lition of  crossings  at  grade  at  points  where  the  tracks  and  right 
of  way  of  the  said  railroad  companies  on  Fifth  avenue  cross 
the  following  public  highways:  17th.  16th,  15th,  13th,  12th,  11th. 
10th.  9th.  8th.  and  4th  streets,  in  the  borough  of  New  Brighton. 

A.  2255-1918.  Application  of  the  Pittsburgh,  Fort  Wayne 
and  Chicago  Railway  Company,  et  al.  for  approval  of  the  con- 
struction, operation  and  maintenance  of  crossing  below  grade  at 
a  point  where  the  tracks  and  right  of  way  of  the  Pittsburgh, 
Youngstown  and  Ashtabula  Railway  Company  cross  the  tracks 
of  the  Pittsburgh,  Fort  Wayne  and  Chicago  Railway  Company. 

A.  2256-1918.  Application  of  the  Pittsburgh,  Fort  Wayne 
and  Chicago  Railway  Company,  et  al..  for  approval  of  the  con- 
struction, operation  and  maintenance  of  crossings  above  grade  at 
points  where  the  relocated  tracks  of  the  said  railroad  company 
cross  21st  street.  Penn  avenue.  19th  street,  the  approach  to  Falls- 
Ion  bridge,  and  new  streets  to  lie  opened  between  11th  and  12th 
streets  and  8th  and  6th  streets,  in  the  borough  of  New  Brighton. 

A.  2257.  Application  of  the  Pittsburgh.  Youngstown  and 
Ashtabula  Railway  Company,  et  al..  for  approval  of  the  con- 
struction, operation  and  maintenance  of  a  crossing  below  grade 
at  point  where  the  tracks  of  said  railroad  company  cross  Third 
avenue  in  the  borough  of  New  Brighton. 

11.00  A.  M. 

Allentown — Court  House. 

C.  430.  A.  C.  Young,  et  al..  vs.  Lehigh  Valley  Railroad 
Company,  et  al.  In  re:  Abolition  of  certain  alleged  dangerous 
grade  crossings  between  the  boroughs  of  Bethlehem  and  South 
Bethlehem. 
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Friday,  January  17.  9.30  A.  M. 

Hearing. 
Harrisburg. 

A.  1639-1917.  Application  of  the  Spring  Brook  Water  Sup- 
ply Company  for  determination  of  the  value  of  the  property 
and  assets  of  the  said  company. 
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State  Board  of  Pardons 


DECISIONS  ANNOUNCED  AT  CONCLUSION  OF  MEET- 
ING HELD  DECEMBER  IS. 

Recommended — John  New,  aggravated  assault  and  battery, 
Philadelphia;  Charles  Mays,  felony,  Lancaster;  Edward  Elli- 
son, felony,  Lancaster. 

Refused — Russel  Fields,  assault  with  intent  to  rob,  robbery, 
Fayette;  William  Webber,  murder,  Berks;  Aziz  Shehab,  bur- 
glary, Allegheny;  Frank  Doran,  felonious  entry,  Montgomery; 
George  Miller,  sodomy,  Dauphin ;  Jennie  Ilgenfritz,  abortion, 
York;  Charles  Valentine,  statutory  rape,  Chester. 

•  Held  Under  Advisement — Oliver  Morgan,  robbery,  Luzerne ; 
Jackino.  Miraco,  murder,  second  degree,  Delaware ;  Mary  Miraco, 
murder,  second  degree,  Delaware. 

Rehearings  Allowed— Preston  Yates,  burglary,  Philadelphia  ; 
D.  Frank  Kline,  abortion,  Lancaster. 
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Executive  Department 

V  * 

APPOINTMENTS. 

Philip  D.  Linn,  Lewisburg,  Mrs.  Elizabeth  C.  Birney,  Phil- 
adelphia, and  P.  J.  Blongh,  Ilooversville,  were  reappointed  as 
members  of  the  Board  of  Managers  of  the  Pennsylvania  Village 
for  Feebleminded  Women  at  Laurelton. 

I.  Harvey  Brumbaugh,  Huntingdon,  and  Morris  Jastrow. 
Philadelphia,  were  reappointed  members  of  the  Free  Library 
Commission. 
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Workmen's  Compensation  Forms 

(Revised) 

PRICE  LIST 

Forms  W-l,  W-2,  W-3,  W-4,  W-5,  W-6,  W-7, 
W-7a,  W-8,  W-9,  W-ll,  W-12,  W-13. 
W-14a,  W-16,  W-17,  W-20,  W-21,  W-22, 
W-23,  W-24,  W-27,  W-28,  W-29,  W-32, 
W-33,  W-34,  W-35,  W-36,  W-37,  W-38, 
W-39,  W-40,  W-41,  W-42,  W-43,  W-44, 
W-45,  W-46,  W-47,  W-48,  W-49,  W-50, 
W-51,   W-51a,   W-51b,   W-51c,  W-52, 

W-53,  W-54,  100  copies  $1.00 

Form  W-15a   100  copies  2.00 

Forms  W-14,  W-15  and  W-30  .  .  .100  copies  3.00 

Forms  W-l 0  and  W-l 8  100  copies  3.00 

Form  W-l 9  and  W-31   100  copies  4.00 

Forms  W-25  and  W-26   100  copies  2.50 

Form  S.  0  100  copies  4.50 

Form  S.  O.  M.  .  .  100  copies      7  .  50 


Prices  Subject  to  change  without  notice. 


Special  prices  on  quantity  lots. 
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Workmen's  Compensation  Board 
 / 

APPEALS  FROM  AWARDS  OF  REFEREES 

MRS.  HARRIET  JONES  vs.  A.  J.  SARDONI 

Dependents  and  dependency — Wife — Living  apart  from  hus- 
band— Children. 

A  wife  living  apart  from  Tier  husband  and  not  actually  de- 
pendent upon  him  for  support  is  not  entitled  to  compensation. 
But  surviving  children  under  the  age  of  sixteen  years  are  en- 
titled to  an  award. 

Appeal  from  Disallowance  of  Compensation  by  Referee 
Beemer,  Dist.  No.  3.    Claim  Petition  No.  4379. 


LEECH,  Commissioner,  Dec.  31,  1918 : 


The  findings  of  fact  by  the  Referee  in  this  case  are  all  war- 
ranted by  the  testimony  and  are  adopted  by  the  Board. 

We  cannot,  however,  agree  with  all  of  the  conclusions  of  law 
arrived  at  by  the  Referee.  Having  found  that  the  deceased  at 
the  time  of  his  death  left  to  survive  him  the  claimant.  Harriet 
Jones,  his  lawful  wife,  who  was  at  that  time  living  separate  and 
apart  from  him  and  not  then  actually  dependent  upon  him  for 
support,  the  disallowance  as  to  her  claim  was  proper  and  is  af- 
firmed. 
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Having  found,  also,  as  a  fact,  that  the  deecased  left  to  sur- 
vive him  two  children,  Ursula  Jones,  born  January  29,  1905,  and 
David  Jones,  born  August  10,  1907,  he  should  have  concluded  as 
a  matter  of  law  that  they  were  entitled  to  compensation  under 
the  schedule  as  set  forth  in  the  Workmen's  Compensation  Act, 
until  they  arrive  at  the  age  of  sixteen  years,  and  in  addition 
thereto  should  have  awarded  the  sum  of  $100.00  for  the  purpose 
of  covering  the  reasonable  expenses  of  the  last  sickness  and  burial 
of  the  deceased. 

Under  the  findings  of  fact  and  the  law  applicable  thereto, 
the  disallowance  of  compensation  to  the  claimant,  widow  of  the 
deceased,  is  affirmed,  and  the  disallowance  as  to  the  two  minor 
children  is  reversed,  and  compensation  is  awarded  to  the 
guardian  of  Ursula  Jones  and  David  Jones,  as  follows:  25%  of 
$20.00,  or  $5.00  per  week,  until  the  10th  day  of  August,  A.  D. 
1923.  when  David  Jones  becomes  sixteen  years  of  age,  payable 
every  two  weeks,  beginning  November  4,  1917,  or  fourteen  days 
after  the  date  of  the  death  of  John  W.  Jones,  and  in  addition 
thereto  the  sum  of  $100.00  to  cover  the  expenses  of  the  last  sick- 
ness and  burial  of  the  said  John  W.  Jones. 


WILLIAM  T.  NOBLETT  vs.  BENNETTS'  BRANCH 

COAL  CO. 

Practice  and  procedure — Legal  notice  of  accident  not  served  on 
employer — Defendant  prejudiced  thereby — Period  of  dis- 
ability extended. 

Appeal  from  Award  of  Referee  Champion,  Dist.  No.  5. 
Claim  Petition  No.  6110.  Affirmed. 

SCOTT,  Commissioner,  Dec,  31,  1918: 

The  Referee  has  found  that  William  Noblett,  blacksmith, 
while  shoeing  a  mule  for  the  defendant  company,  sustained  an 
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injury  to  the  small  bones  of  his  wrist  and  has  awarded  him  com- 
pensation for  twenty-six  weeks  on  the  basis  of  50%  of  his  weekly 
wage,  amounting  in  all  to  $179.72,  and  witness  costs  of  $4,44. 
Upon  a  careful  examination  of  the  testimony  we  are  not  in- 
clined to  disturb  the  findings  and  conclusions  arrived  at  by  the 
Referee.  There  is  some  uncertainty  as.  to  the  exact  date  when 
the  injury  was  sustained,  the  claimant  contending  that  it  was  on 
the  10th  of  August,  1917.  The  Referee  has  found  that  it  was 
about  the  first  of  October,  1917 ;  in  this  particular  there  is  no 
special  ground  of  complaint  on  the  part  of  the  defendant.  The 
defendant,  however,  contends  that  under  the  evidence  it  appears 
that  no  legal  notice  was  served  upon  the  defendant  of  the  hap- 
pening of  the  accident  and  injury,  and  that  it  has  been  preju- 
diced thereby.  The  Referee  has  in  his  fourth  finding  of  fact 
set  out  that  there  was  no  such  notice  as  is  required  under  the 
act.  He,  however,  also  has  found,  and  the  testimony  justifies  the 
finding,  that  the  claimant  called  his  injury  to  the  attention  of 
Dr.  Thomas,  physician  employed  at  the  mine,  and  that  he  showed 
his  injury  at  the  time  it  happened  to  Mr.  Hess,  who  was  in  charge 
of  the  First  Aid  Department  of  the  defendant.  The  neglect  of 
the  claimant  to  file  the  notice  prescribed  by  the  Compensation 
Act  is  in  part  at  least  met  by  bringing  home  knowledge  to  Dr. 
Thomas  and  Mr.  Hess,  who  were  so  connected  with  the  defend- 
ant company  that  the  defendant  had  some  knowledge  at  least  of 
the  accident.  Notwithstanding  this,  the  Referee  has  found  that 
on  account  of  the  failure  to  serve  the  formal  notice  of  injury 
prescribed  in  the  act,  the  defendant  has  been  prejudiced  and 
arrives  at  the  conclusion  that  the  period  of  disability  suffered 
by  the  claimant  from  the  injury  which  he  undoubtedly  reecived, 
has  been  extended  beyond  its  probable  duration  had  his  injuries 
been  promptly  looked  after  by  competent  medical  help,  from 
April  15,  1918  to  the  time  of  hearing  in  the  early  part  of  August, 
1918.  It  may  be  impossible  to  determine  the  exact  increase  in 
the  period  of  disability  brought  about  by  want  of  earlier  medi- 
cal treatment. 

From  a  full  consideration  of  the  history  of  the  case  as  de- 
veloped in  the  testimony,  especially  that  of  the  physicians  who 
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had  treated  from  time  to  time  the  claimant's  injuries,  we  cannot 
say  the  Referee's  findings  and  conclusions  are  in  error.  They 
are  therefore  affirmed  and  appeal  dismissed. 


MARY  E.  TARR  vs.  HECLA  COAL  &  COKE  CO. 

Master  and  servant — Temporarily  in  service  of  another  master 
— Implied  contract  to  pay  for  services. 

A  servant  in  the  general  employment  of  one  master  may  be 
temporarily  transferred  to  the  service  of  another  for  a  particu- 
lar transaction  or  piece  of  work,  so  that  the  relation  of  master 
and  servant  arises  as  to  the  latter.  In  the  absence  of  express 
agreement  there  is  an  implied  contract  to  pay  for  such  services. 

Appeal  from  Award  of  Referee  Christley,  Dist.  No.  8.  Claim 
Petition  No.  6265.  Affirmed. 

SCOTT,  Commissioner.  Dec.  31.  1918 : 

James  Tarr,  the  claimant's  husband,  was  regularly  employed 
by  the  H.  C.  Prick  Coke  Company  and  had  charge  of  the  rescue 
station  of  one  of  its  mines.  The  Superintendent  of  No.  2  Mine 
of  the  Hecla  Coal  &  Coke  Company,  situated  near  the  H.  C. 
Prick  Company  mine,  on  June  14,  1918,  made  a  request  in  writ- 
ing to  the  Superintendent  of  the  Prick  Coke  Company  to  send 
three  men  trained  in  rescue  work,  and  five  helmets,  to  help  ex- 
plore its  Humphreys  Mine  No.  2,  which  had  been  closed  for  some 
weeks  on  account  of  a  fire  in  the  mine.  The  request  was  assented 
to  and  James  Tarr,  and  five  helmets,  with  necessary  equipment 
were  brought  to  the  No.  2  mine  of  the  defendant  company  in  one 
of  its  trucks  which  had  been  sent  over  to  the  Prick  Co.  mine. 
On  arrival  at  the  mine  the  claimant's  husband  and  certain  em- 
ployees of  the  Hecla  Coal  &  Coke  Company  mine  were  placed  by 
its  Superintendent  under  the  immediate  direction  and  control 
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of  the  foreman  of  this  mine.  The  claimant's  husband  upon  en- 
tering the  mine  was  overcome  by  gas  and  shortly  thereafter 
died. 

This  is  a  case  of  one  master  loaning  his  servant  to  another 
or  more  properly  where  a  master  transfers  his  servant  for  the 
time  being  into  the  service  of  another  master  to  perform  a  spe- 
cial kind  of  service  in  a  particular  transaction. 

The  rule  of  the  common  law  in  such  case  is  well  settled.  In 
Westover  vs.  Hoover,  N.  C.  C.  A.,  Vol.  3,  page  471,  it  is  held  that 
a  person  who  is  in  the  general  employment  of  one  person  may 
be  temporarily  in  the  -service  of  another  with  respect  to  a  par- 
ticular transaction  or  piece  of  work,  so  that  the  relation  of  mas- 
ter and  servant  arises  between  them,  the  test  being  whether  the 
servant  has  become  subject  to  the  dirction  and  control  of  the 
party  to  whom  his  services  have  been  temporarily  transferred. 
(See  note  to  the  above  case.) 

Tbe  decedent  prior  to  the  time  of  his  death  was  regularly  on 
the  pay  roll  of  the  H.  C.  Frick  Coke  Company,  having  been  em- 
ployed by  it  to  perform  certain  work  in  the  furtherance  of  its 
business.  At  the  time  he  was  directed  by  the  superintendent  of 
the  H.  C.  Frick  Coke  Company  to  go  to  the  Humphrey's  mine 
of  the  defendant  company,  he  could  have  refused,  so  far  as  any- 
thing in  the  testimony  shows,  and  of  his  own  volition  he  left  his 
regular  employment  and  its  duties  and  put  himself  under  the 
direction  and  control  of  the  superintendent  and  foreman  of  the 
Humphrey's  mine  No.  2  of  the  defendant  Company.  This  was 
under  the  direction  or  with  the  consent  of  his  regular  master, 
the  H.  C.  Frick  Coke  Company. 

There  is  evidence  in  the  record  that  the  H.  C.  Frick  Coke 
Company  regarded  him  as  temporarily  the  servant  of  the 
Humphrey's  mine,  since  he  was  to  receive  no  pay  for  the  time 
he  might  be  required  in  performing  the  work  at  the  mine  of  the 
Hecla  Coal  &  Coke  Co.  This  is  also  in  line  with  the  practice  of 
the  H.  C.  Frick  Coke  Co.  in  other  cases  where  its  rescue  team  had 
been  sent  to  aid  other  companies.  They  were  not  paid,  but  their 
time  was  deducted  from  the  regular  pay  roll  of  the  H.  C.  Frick 
Coke  Company. 
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No  definite  contract  appears  in  the  evidence,  as  is  con- 
tended by  the  attorney  for  the  insurance  carrier  of  the  defend- 
ant whereby  the  Frick  Coke  Company  and  the  Hecla  Coal  & 
Coke  Company  owed  each  other  the  duty  of  reciprocal  service  of 
the  kind  rendered  in  this  instance,  nor  is  there  any  evidence  that 
their  respective  employees  understood  and  agreed  that  there  was 
any  right  in  their  employers  to  extend  their  services  under  other 
and  different  control  and  direction  than  was  contemplated  in 
their  regular  employments. 

The  decedent  admittedly  rendered  a  service  to  the  Hecla 
Coal  &  Coke  Company  and  in  so  doing  lost  his  life.  We  agree 
with  the  Referee  in  his  fifth  finding  of  fact  that  at  the  time  of 
the  accident  the  relation  of  master  and  servant  existed  between 
the  Hecla  Coal  &  Coke  Company  and  the  claimant's  husband, 
since  at  that  time  he  was  under  the  immediate  direction  and  con- 
trol of  the  superintendent  and  foreman  of  this  company.  It  also 
received  the  benefit  of  his  services  and  was  under  implied  obliga- 
tion to  pay  for  such  services  what  they  were  reasonably  worth. 

It  was  admitted  by  the  parties  that  the  average  weekly  wage 
of  the  deecased  with  the  H.  C.  Prick  Company  exceeded  the  sum 
of  $20.00  payable  semi-monthly.  Mr.  Kelly,  the  superintendent 
for  the  Hecla  Coal  &  Coke  Company,  was  called  as  a  witness  on 
the  part  of  the  defendant  and  in  answer  to  a  questioa  as  to  the 
value  of  the  services  to  be  rendered  by  the  decedent,  stated :  "  I 
should  think  between  $15  and  $25."  Hence  we  cannot  say 
there  was  no  evidence  on  which  the  finding  of  the  Referee  that  the 
average  weekly  wage  of  the  decedent  was  in  excess  of  $20.00  can 
be  justified. 

The  findings  and  conclusions  of  the  Referee  are  affirmed. 
Appeal  dismissed. 


DOMENIC  FORNATTI  vs.  TOWER  HILL  CONNELLS- 
VILLE  COKE  CO. 

Disability — Total  disability  followed  by  -partial  disability  — ■ 
Failure  of  defendant  to  furnish  light  work  for  claimant. 
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JJpen  petition  to  terminate  compensation  agreement,  the 
Referee  found  that  the  disability  of  the  claimant  had  changed 
from  total  to  partial.  Payments  were  ordered  suspended  and  the 
defendant  directed  to  furnish  light  work  to  claimant,  whose 
earnings  therefrom  should  be  made  the  basis  of  a  supplemental 
agreement.  Defendant  failed  to  furnish,  such  work,  though 
claimant  applied  therefor. 

The  Board  ordered  that  the  payments  should  be  continued 
tinder  the  agreement  from  the  date  of  suspension  to  the  date  of 
the  filing  of  this  opinion. 

Appeal  from  Decision  of  Referee  Henderson,  Dist.  No.  8. 
On  petition  for  Termination  of  Compensation  Agreement  No. 
21331. 

SCOTT,  Commissioner,  Dee.  31.  1918: 

The  claimant  was  employed  by  the  defendant  at  its  Tower 
Hill  No.  2  Mine  and  on  the  24th  of  May,  1916,  had  his  leg  broken 
as  the  result  of  a  fall  of  slate.  A  compensation  agreement  was 
entered  into  providing  for  the  payment  of  compensation  at  the 
rate  of  $10.00  per  week  so  long  as  disability  continued.  Com- 
pensation payments  were  made  until  July  11,  1917. 

On  July  16,  1917,  the  defendant  presented  its  petition  to 
the  Board  for  termination  alleging  that  the  claimant's  disability 
had  ceased.  The  Referee  who  disposed  of  this  petition  found 
that  the  disability  had  changed  from  total  to  partial  and  sug- 
gested that  the  claimant  be  given  such  work  as  he  was  able  to 
do  and  that  his  earning  power  in  such  lighter  work  be  made  the 
basis  of  a  supplemental  agreement.  He  was  not  given  lighter 
work,  although  he  made  an  application,  and  no  supplemental 
agreement  was  entered  into  in  accordance  with  the  order  of  the 
Referee  who  heard  and  disposed  of  the  case. 

In  the  present  testimony  there  is  an  explanation  given  by 
the  Superintendent  of  the  mine  why  the  application  for  work  was 
refused.    It  appears  that  the  mine  foreman  under  whose  direc- 
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tion  the  claimant  had  worked  had  been  changed  and  his  suc- 
cessor not  fully  understanding  the  situation  refused  him  work. 

The  relative  duties  of  the  employee  and  the  employer  under 
conditions  such  as  determined  by  the  Referee  who  first  heard  the 
case  is  clearly  set  forth  in  O'Lerka  vs.  Lehigh  &  Wilkes-Barre 
Coal  Company.,  Dept.  Repts.  Vol.  3,  page  2944,  in  an  opinion  by 
Chairman  Mackey.  In  this  case  when  the  employer  was  of 
opinion  that  the  claimant's  disability  had  ceased,  it  took  the 
proper  steps  by  filing  a  petition  to  modify  or  terminate,  but  it 
had  also  a  further  duty  of  furnishing  the  injured  employe  such  em- 
ployment as  he  could  perform  and  thereby  affording  the  Referee 
and  the  Board  evidence  as  to  the  real  condition  of  the  employee 
and  ability  to  earn  wages.  It  may  be  that  the  employer  in  this  case 
has  not  intentionally  been  remiss  in  its  duty,  but  since  it  appears 
that  the  employee  after  the  order  made  by  the  Referee  filed  no 
appeal,  took  the  initiative  and  made  an  application  for  such  work 
as  he  might  be  able  to  do,  the  employer  has  not  performed  his 
full  duty  when  he  has  not  complied,  so  far  as  possible,  with  the 
order  made.  The  mere  fact  that  a  foreman  or  other  officer  did 
not  fully  understand  the  situation  and  refused  the  employment 
sought  by  the  claimant  does  not  excuse  the  neglect,  on  the  part 
of  the  defendant,  to  fully  obey  the  order  and  suggestions  of  the 
Referee,  and  since  by  this  neglect  or  misunderstanding  the 
claimant  has  been  without  compensation  payments  since  that 
time  and  has  not  earned  wages,  compensation  payments  on  the 
agreement  should  be  made  to  this  date. 

There  is  a  volume  of  testimony  bearing  upon  the  present 
application,  most  of  it  medical  in  character.  Three  physicians 
have  been  called  on  behalf  of  the  claimant  and  one  on  behalf  of 
the  defendant.  Reviewing  their  testimony  in  the  light  of  the 
other  testimony  taken  by  the  Referee  in  this  application,  the 
Board  is  of  opinion  that  the  findings  and  order  of  the  Referee 
can  be  justified  from  the  evidence,  although  it  is  conflicting  and 
the  opinions  of  the  physicians  are  not  in  the  agreement.  There 
is  possibly  a  change  in  the  ability  of  the  employee  to  perform 
work  growing  out  of  certain  developments  of  the  injury.  The 
claimant  has  suffered  a  serious 'injury  to  his  leg,  but  the  con- 
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tentiou  that  the  results  of  the  injury  at  the  time  of  the  hearing 
had  so  progressed  that  the  disability  he  now  suffers  is  the  loss  of 
the  use  of  the  injured  leg,  does  not  appear  with  that  clearness 
and  certainty  as  to  justify  the  Referee  in  finding  he  has  lost  the 
use  of  his  leg. 

With  the  modification  that  compensation  payments  on  the 
agreement  at  the  rate  of  Ten  Dollars  per  week  be  continued  from 
July  11,  1917,  time  they  were  suspended,  until  the  date  of  filing 
of  this  opinion,  and  that  the  reference  to  the  former  order  of 
Referee  Dunn  be  eliminated,  the  findings  and  conclusions  of  the 
Referee  with  the  suggestions  as  to  the  future  duty  of  the  claim- 
ant and  defendant  so  changed  and  modified  are  approved. 

Appeal  dismissed. 


HEARINGS  DE  NOVO 

TOTMYO  MAROLIS  vs.  PETER  GLEKES  COMPANY. 

Disability — Permanent  total  disability. 

Section  306-c  does  not  exclude  a  finding  of  permanent  total 
or  partial  disability  in  cases  other  than  those  specified  therein. 

Hearing  de  novo  before  the  Board  at  the  Hartje  Building, 
Pittsburgh,  Dec.  3,  1918.  (For  decision  of  Board  granting  hear- 
ing de  novo,  see  4  Dep.  Rep.  2497.) 

SCOTT,  Commissioner,  Dec,  31,  1918: 

The  claimant,  as  appears  from  the  agreement  between  the 
parties,  while  moving  a  scaffold  for  the  defendant  on  April  5, 
1916,  fell  from  the  scaffold  to  the  ground,  a  distance  of  twenty- 
eight  feet,  thereby  sustaining  a  fracture  of  the  first,  second  and 
third  vertebra.  The  agreement  attempted  to  fix  the  extent  of 
the  disability  at  45  weeks,  which  at  the  time  of  the  agreement 
was  total,  and  provided  for  the  payment  of  the  maximum  com- 
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pensation  per  week,  viz :  $10.00.  The  disability,  however,  con- 
tinued and  compensation  was  paid  for  total  disability  under  the 
terms  of  the  agreement  until  June  18,  1918,  amounting  to 
$590.00,  when  the  claimant  presented  his  petition  to  modify  the 
agreement,  alleging  that  his  injury  had  increased  and  resulted 
in  permanent  total  disability.  On  the  hearing  before  the  Board 
the  testimony  which  had  been  taken  before  the  Referee  was 
adopted  as  if  taken  by  the  Board  and  additional  testimony  was 
submitted  by  both  the  claimant  and  the  defendant. 

From  a  consideration  of  all  the  evidence  in  the  case  the 
Board  finds  that  the  claimant  is  suffering  as  a  result  of  the  in- 
jtiry  from  what  is  ordinarily  termed  a  broken  back.  The  medi- 
cal testimony  is  not  in  entire  agreement  as  to  the  exact  nature 
of  the  injury,  but  it  is  testified  by  the  physicians  that  in  the 
region  of  the  first,  second  and  third  vertebra  there  is  a  localized 
area  of  permanent  injury.  The  posterior  part  of  the  spinal 
column  in  this  location  has  been  crushed  and  broken  and  there 
is  permanent  pressure  on  the  back  part  of  the  spinal  cord  at  this 
place,  which  affects  the  normal  condition  of  the  bowels  and  the 
kidneys  and  causes  more  or  less  paralysis  and  loss  of  sensation 
in  the  right  leg.  As  a  result  of  the  injury  the  claimant  has  not 
performed  any  work  since  the  accident.  The  defendant  in  an 
effort  to  better  the  condition  of  the  claimant  has,  at  its  own  ex- 
pense, furnished  him  with  one  or  more  braces  made  under  the 
direction  of  its  physician.  The  brace  which  the  claimant  is  now 
wearing  has  a  tendency  to  remove  the  pressure  on  the  posterior 
part  of  the  spinal  cord  and  affords  the  claimant  some  relief.  All 
the  medical  testimony  indicates  that  under  present  conditions  an 
operation  will  be  a  doubtful  experiment,  especially  at  this  length 
of  time  from  the  accident,  nor  will  the  use  of  a  brace,  in  the 
opinion  of  the  Board,  cure  the  injury  and  remove  the  disability 
resulting  therefrom. 

"We  therefore  find  that  the  injury  sustained  is  permanent  in 
character  and  that  the  disability  is  permanent  so  far  as  perma- 
nent disability  can  be  predicted  of  any  injury.  It  would  appear 
that  the  disability  is  not  absolute  and  complete,  as  the  medical 
testimony  on  behalf  of  both  parties  is  to  the  effect  that  it  is  pos- 
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sible  for  the  claimant  to  do  light  work.  There  is  a  disagreement, 
however,  as  to  whether  the  performance  of  light  work  such  as 
required  of  a  watchman  will  he  for  the  benefit  of  the  claimant. 
The  light  work  which  the  medical  testimony  indicates  the  claim- 
ant may  have  ability  to  do,  is  not,  we  think,  of  sufficient  conse- 
quence to  make  him  a  practical  or  useful  industrial  worker. 

Section  306-a  establishes  a  schedule  of  compensation  for  in- 
juries resulting  in  total  disability  and  306-b  for  injuries  resulting 
in  partial  disability.  Both  sections  are  silent  as  to  the  permanent  or 
temporary  character  of  the  disability.  Section  306-c  provides 
for  disability  resulting  from  permanent  injuries  of  specified 
classes.  This,  however,  does  not  necessarily,  in  view  of  the 
Board,  exclude  a  finding  of  permanent,  total  or  partial  disability 
other  than  in  injuries  of  the  classes  in  Section  306-c  specified. 

As  we  have  already  found  that  for  all  practical  purposes  the 
claimant's  disability  is  both  permanent  and  total,  we  make  the 
following 

Order 

Compensation  agreement  between  the  claimant  and  defend- 
ant, No.  22033,  is  hereby  modified  to  provide  compensation  for 
the  claimant  at  the  rate  for  total  disability  and  for  the  maximum 
period  or  amount  provided  in  section  306-a,  payable  as  the 
wages  of  the  employee  were  paid. 
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Common  Pleas  of  Luzerne  County  || 

v  / 

THE  TRUSTEES  OF  THE  STATE  HOSPITAL  OF  THE 
MIDDLE  COAL  FIELD  OF  PENNSYLVANIA  vs.  LE- 
HIGH VALLEY  COAL  COMPANY. 

Workmen's  Compensation  Act — Medical — Surgical  and  Hospi- 
tal Services — Liability  of  Employer. 

The  Act  establishing  the  above  State  hospital  provides  that 
persons  injured-  in  and  about  the  mines  should  not  be  charged 
for  treatment.  The  defendant  permitted  its  injured  miners  to 
be  taken  to  said  hospital  for  treatment,  but  denied  all  liability 
therefor  under  above  Act.  The  Trustees  of  the  hospital  cow- 
tended  that  under  the  Workmen's  Compensation  Act  the  em- 
ployer was  liable  as  therein  provided. 

Held :  The  defendant  is  liable  for  the  cost  of  said  services. 

In  the  Court  of  Common  Pleas  of  Luzerne  County.  Case 
stated.    Judgment  for  plaintiffs. 

WOODWARD,  J.,  ,  1918: 

Th,e  facts  and  the  question  involved  will  be  found  in  the 
case  stated,  as  follows  : 

And  now,  May  27,  1918,  it  is  hereby  agreed  by  and  between 
the  parties  to  the  above  action  that  the  following  case  be  stated 
for  the  opinion  of  the  Court  with  the  same  force  and  effect  as 
if  the  facts  had  been  found  by  a  jury  in  a  special  verdict. 

1.  The  State  Hospital  of  the  Middle  Coal  Field  of  Pennsyl- 
vania was  incorporated  by  Act  of  Assembly  approved  June  14, 
1887,  P.  L.  399,  copy  of  said  Act  being  hereto  attached  and 
marked  "Exhibit  1." 

2.  A  supplement  to  said  Act  was  approved  May  1,  1907, 
P.  L.  152,  copy  of  which  is  hereto  attached,  made  a  part  hereof, 
and  marked  "Exhibit  2." 
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3.  Pursuant  to  said  Acts  the  plaintiff  operates  and  maintains 
a  hospital  at-  Hazleton,  Pennsylvania. 

4.  The  Lehigh  Valley  Coal  Company  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  Pennsylvania, 
engaged  in  the  mining  of  anthracite  coal,  having  its  office  and 
principal  place  of  business  at  Wilkes-Barre,  Penna, 

5.  Some  of  the  mines  operated  by  the  defendant  company 
are  located  at  or  near  Hazleton,  Pennsylvania,  where  the  plain- 
tiff hospital  is  located. 

Section  306(e)  of  the  Workmen's  Compensation  Law  of 
June  2,  1915,  P.  L.  741,  provides  as  follows : 

''During  the  first  fourteen  days  after  disability  begins 
the  employer  shall  furnish  reasonable  surgical,  medical  and 
hospital  services,  medicines  and  supplies,  as  and  when 
needed,  unless  the  employe  refuses  to  allow  them  to  be  fur- 
nished by  the  employer.  The  cost  of  such  services,  medi- 
cine, and  supplies  shall  not  exceed  twenty-five  dollars,  un- 
less a  major  surgical  operation  shall  be  necessary ;  in  which 
case  the  cost  shall  not  exceed  seventy-five  dollars.  If  the 
employer  shall  upon  application  made  to  him,  refuse  to 
furnish  such  services,  medicines  and  supplies,  the  employe 
may  procure  the  same,  and  shall  receive  from  the  employer 
the  reasonable  cost  thereof  within  the  above  limitations.  If 
the  employe  shall  refuse  a  reasonable  surgical,  medical  and 
hospital  services,  medicines  and  supplies,  tendered  to  him 
by  his  employer,  he  shall  forfeit  all  right  to  compensation 
for  any  injury  or  any  increase  in  his  incapacity  shown  to 
have  resulted  from  such  refusal." 

7.  The  defendant  company  has  been  exempted  by  the  "Work- 
men's Compensation  Bureau  from  insuring  the  whole  or  any 
part  of  its  liability  for  compensation,  in  accordance  with  the 
provisions  of  Section  305  of  the  Workmen's  Compensation  Act 
of  June  2,  1915,  P.  L.  741. 

8.  The  persons  whose  names  are  set  forth  in  the  list  hereto 
attached,  made  a  part  hereof  and  marked  "Exhibit  3,"  were 
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employes  and  workmen  employed  by  the  defendant  between 
January  1,  1916  and  September  1,  1917. 

9.  Neither  the  defendant  nor  any  of  the  employes  set  forth 
in  said  list,  Exhibit  3,  elected  to  waive  the  provisions  of  the 
Workmen's  Compensation  Act  of  June  2,  1915,  and  the  same  was 
in  full  force  and  effect  with  respect  to  the  defendant  and  all  of 
said  employes  between  the  dates  hereinbefore  mentioned. 

10.  The  employes  of  the  defendant,  aforesaid,  in  the  course 
of  their  business  and  employment  by  the  defendant  were  injured 
on  or  about  the  clay  set  forth  in  the  statement,  Exhibit  3,  and  by 
permission  of  the  defendant  were  removed  to  the  plaintifi  hos- 
pital for  treatment. 

11.  The  plaintiff  hospital  treated  the  said  employes  for  the 
length  of  time  respectively  set  forth  in  the  statement,  Exhibit  3, 
and  furnished  or  performed  the  services  therein  detailed. 

12.  The  daily  average  cost  of  the  services,  etc.,  rendered 
such  patients  is  set  forth  in  said  statement,  Exhibit  3. 

13.  The  respective  charges  made  by  the  plaintiff  as  contained 
in  Exhibit  3,  are  reasonable  and  within  the  limitations  prescribed 
in  the  Workmen's  Compensation  Act  of  1915. 

14.  The  plaintiff  has  made  demand  on  the  defendant  for 
payment  of  the  charges  set  forth  in  Exhibit  3,  but  the  defend- 
ant has  refused  to  pay  the  same,  or  any  part  thereof. 

The  plaintiff  contends  that  by  reason  of  the  foregoing  and 
the  provisions  of  the  Workmen's  Compensation  Act  of  1915,  the 
defendant  is  liable  to  the  plaintiff  for  the  respective  sums  set 
forth  in  said  statement,  Exhibit  3,  aggregating  $1,166.68.  The 
defendant  denies  said  liability  and  avers  that  under  the  pro- 
visions of  the  law  establishing  the  plaintiff  hospital,  the  services 
hereinbefore  referred  to  are  required  to  be  furnished  by  said 
hospital  without  charge  or  expense  to  the  defendant. 

If,  under  the  foregoing  facts,  the  Court  be  of  the  opinion 
that  the  defendant  is  liable  to  the  plaintiff  for  the  reasonable 
medical,  surgical  and  hospital  services  rendered  by  the  plaintiff 
hospital  to  the  defendant's  employes,  as  hereinbefore  set  forth, 
then  judgment  to  be  entered  in  favor  of  the  plaintiff  for 
$1,166.68.    But  if  the  Court  be  of  the  opinion  that  the  defend- 
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ant  is  not  so  liable,  then  judgment  to  be  entered  in  favor  of  the 
defendant.  Costs  to  follow  the  judgment,  and  both  parties  re- 
serve the  right  to  appeal  from  the  decision  of  the  Court  below  to 
the  Superior  and  Supreme  Court. 

FRANCIS  SHUNK  BROWN, 

Attorney  General. 
Attorney  for  Plaintiff. 
F.  W.  WHEATON, 

Attorney  for  Defendant. 

EXHIBIT  1 
No.  264 
AN  ACT 

To  provide  for  the  selection  of  a  site  and  erection  of  a  State 
Hospital  for  injured  persons,  to  be  located  at  or  near  Hazle- 
ton,  in  the  Count  yof  Luzerne,  to  be  called  the  State  Hospi- 
tal for  injured  persons  of  the  Middle  Coal  Field,  and  for 
the  management  of  the  same,  and  making  an  appropriation 
therefor. 

Section  9.  That  this  hospital  shall  be  specially  devoted  to 
the  reception,  care  and  treatment  of  persons  injured  in  and 
about  the  mines,  workshops  and  railroads,  and  ail  other  labor- 
ing men ;  Provided,  however,  that  no  patient  shall  be  admited  for 
treatment  in  said  hospital  to  the  exclusion  of  the  classes  herein 
stated,  and  who  have  not  contracted  injuries  in  or  at  the  coal 
mines  embraced  within  the  territorial  limits  of  the  Fourth  In- 
spection District  of  the  anthracite  coal  fields  of  Pennsylvania. 

Section  10.  The  trustees  of  said  hospital  may,  from  time 
to  time,  charge  any  patient  other  than  the  classes  named  in  Sec- 
tion 9  of  this  Act,  an  amount  sufficient  to  cover  the  cost  of  treat- 
ment." 

■  We  have  only  general  principles  of  construction  to  guide  us 
in  a  decision  of  this  question. 


104 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


The  plaintiff  hospital  is  a  State  institution,  deriving  its 
powers  from  the  Act  of  the  Legslature  creating  it. 

One  of  the  powers  granted  was  to  charge  patients  other  than 
persons  injured  in  and  about  the  mines,  an  amount  sufficient  to 
cover  the  cost  of  treatment. 

This  in  negative  form  was  a  prohibition  against  charging 
injured  miners  for  treatment. 

The  persons  injured  for  whose  treatment  the  charge  was 
made  and  the  bill  rendered  in  this  case  were  miners. 

The  charge  is  not  made  against  them,  but  against  their 
employer,  the  defendant. 

If  there  were  nothing  else  in  the  case  the  plaintiff  could  not 
collect.  There  would  be  no  obligation  on  the  defendant  to  pay. 
We  must  look  elsewhere  for  an  express  or  implied  promise  to 
pay.  Section  306(e)  of  the  Workmen's  Compensation  Act,  cited 
in  paragraph  6  of  the  case  stated,  provides: 

First :  That  the  employer  shall  furnish  reasonable  surgical, 
medical,  and  hospital  services  unless  the  employe  refuses  to 
allow  them  to  be  furnished  by  the  employer. 

Second.  If  the  employer  refuses  to  furnish  them  the  em- 
ploye may  provide  them  and  receive  from  the  employer  the 
reasonable  cost  thereof. 

Third.  If  the  employe  shall  refuse  them  when  tendered  by 
the  employer  he  shall  forfeit  the  right  to  compensation. 

If  the  employer  in  the  case  stated  had  sent  the  injured  em- 
ploye to  the  plaintiff's  hospital  for  treatment  in  compliance  with 
the  first  mandate,  then  we  should  say  that  the  employer  must 
pay  for  the  services,  because  the  Compensation  Act  required 
him  to  pay  and  the  State  Hosptial  Act  did  not  forbid  the  plain- 
tiff to  receive  compensation  except  from  employees. 

If  the  employer  had  refused  to  furnish  the  required  serv- 
ices and  the  employe  had  chosen  to  go  to  the  plaintiff's  hospital 
for  treatment,  then  we  should  say  the  defendant  was  not  obliged 
to  pay  the  plaintiff,  for  the  Compensation  Act  stipulates  in  such 
case  that  the  employer  pay  the  employe  the  reasonable  cost 
thereof  to  him  and  as  he  has  been  at  no  cost  there  is  nothing  for 
the  employer  to  pay.    The  case  stated  does  not  bring  it  clearly 
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within  either  of  these  two  classes.  It  says  in  paragraph  10  ' '  that 
the  employees  were  injured  and  by  permission  of  the  defendant 
were  removed  to  the  plaintiff  hospital  for  treatment." 

Does  this  bring  the  case  under  the  first  classification  where 
the  employer  shall  furnish  services,  or  the  second,  where  he  re- 
fuses to  furnish  ? 

Permission  is  passive,  while  the  Act  contemplates  some 
action  by  the  defendant,  either  positive  by  furnishing  or  nega- 
tive by  refusing  to  furnish.  Granting  permission  that  the  em- 
ploye be  removed  to  the  plaintiff's  hospital  approximates  the 
first  class  more  closely  than  the  second,  and  will  be  considered  a 
compliance  with  the  duey  to  furnish. 

We  then  have  a  case  of  implied  assumpsit  on  the  part  of  the 
employer  to  pay,  just  as  he  would  have  to  pay  if  the  plaintiffs 
were  Trustees  of  an  ordinary  private  hospital  to  which  an  em- 
ployer had  sent  his  employe  or  permitted  him  to  be  taken.  The 
private  hospital  would  look  to  the  employer  for  reasonable  pay 
for  services  rendered  the  employe.  There  is  nothing  in  the 
State  Hospital  Act  to  prevent  this.  The  prohibition  is  against 
charging  the  injured  miners  for  services,  not  against  charging 
their  employers.  The  prohibition  which  is  implied  is  found  in 
Section  10  of  the  Act  as  follows:  "The  Trustees  of  said  hospi- 
tal may  from  time  to  time  charge  any  patient  other  than  the 
classes  named  in  Section  9  of  this  Act"  (i.  e.  mine  employees) 
"an  amount  sufficient  to  cover  the  cost  of  treatment." 

Before  the  Compensation  Act  there  was  no  obligation  on 
the  part  of  the  employer  to  furnish  treatment  to  the  injured 
employee.  So  that  if  the  employee  went  to  the  State  Hospital 
the  contract  for  treatment  was  between  the  hospital  and  the 
employee,  and  the  pupose  of  the  Act  was  to  relieve  the  injured 
employee  from  the  burden  of  payment.  Before  the  Workmen's 
Compensation  Act,  if  the  employer  had  sent  his  employee  to  the 
State  Hospital  there  would  have  been  nothing  to  prevent  his 
becoming  responsible  for  his  treatment,  if  he  so  stipulated.  The 
Compensation  Act  stipulates  for  him  that  he  will  be  responsible 
if  he  sends  his  employee  there  for  treatment. 

If  on  the  other  hand  the  employer  had  absolutely  refused  to 
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furnish  treatment,  or  had  not  been  consulted  and  the  employee 
being  a  mine  worker  had  gone  to  the  hospital  on  his  own  account 
the  plaintiffs  could  not  collect,  because  there  would  have  been 
no  privity  of  contract  between  the  plaintiffs  and  the  employer 
but  only  between  the  plaintiffs  and  the  employee  whom  they 
could  not  charge  for  services,  and  as  the  Compensation  Act  only 
requires  the  employer  to  reimburse  the  employee  for  what  he 
has  spent  for  services  there  would  be  nothing  for  the  employer 
to  pay. 

The  obligation  to  pay  in  this  case  does  not  arise  from  that 
part  of  the  Compensation  Act  which  specifically  requires  the 
defendant  to  pay  something,  because  the  payment  referred  to 
is  made  to  the  employee  and  not  to  the  person  or  institution  ren- 
dering the  services ;  but  it  arises  from  the  obligation  to  procure 
treatment  which  was  not  on  the  employer  before,  and  when  the 
treatment  is  furnished  the  law  creates  the  obligation  to  pay.  The 
Act  creates  the  privity  of  contract  which  did  not  exist  before,  and 
the  common  law  creates  the  obligation  to  pay  a  quantum  meruit 
up  to  the  limitation  fixed  by  the  Compensation  Act.  The  State 
Hospital  Act  does  not  prohibit  the  receiving  of  compensation 
except  from  the  injured  mine  worker.  True,  it  gives  the  right 
to  charge  only  patients  other  than  mine  workers,  and  it  is  agreed 
by  defendants'  counsel  that  having  only  the  powers  specifically 
granted  in  its  charter  the  State  Hospital  in  this  case  can  make 
no  charge  to  any  one  except  patients  other  than  mine  workers, 
and  that  the  defendant  not  having  been  a  patient  is  exempt.  In 
other  words,  it  is  argued  that  the  right  to  charge  being  limited 
to  certain  patients,  it  is  equivalent  to  an  express  prohibition 
against  receiving  payment  from  any  one  except  those  patients. 

We  cannot  so  construe  Section  10  of  the  Act.  It  is  plaus- 
ible argument  that  the  statute  having  specified  whom  the  hos- 
pital may  charge  for  services,  it  cannot  charge  any  one  else  on 
the  principle  Expressio  Unius  exclusio  alterius,  but  it  is  more 
plausible  than  reasonable,  for  it  will  hardly  be  argued  if  an 
employer  of  a  laborer  other  than  a  mine  worker  had  placed  his 
employee  in  the  plaintiffs'  hospital  before  the  Compensation  Act 
was  passed  and  agreed  to  be  responsible  for  his  treatment  that 
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the  Hospital  would  have  violated  its  charter  powers  by  accept- 
ing payment  for  him.  If  the  Act  has  been  silent  about  charges 
the  hospital  might  have  charged  a  reasonable  compensation.  The 
specific  power  given  to  charge  any  patient  other  than  the  classes 
named  in  Section  Nine  of  this  Act  "was  simply  an  affirmative 
way  of  expressing  the  prohibition  against  charging  mine  workers. 

Let  judgment  be  entered  in  favor  of  the  plaintiff  for  one 
thousand,  one  hundred  sixty-six  and  68/100  dollars,  ($1,166.68). 

By  the  Court, 

WOODWARD,  Judge. 


Common  Pleas  of  Northampton  County 


PLOTSKIE  vs.  COLONIAL  COLLIERY  CO.,  ET  AL. 

Workmen's  Compensation  Act — Discretionary  power  of  Board — 
Commutation  of  compensation — Section  316  of  the  Act  of 
Assembly  of  June  2,  1915,  P.  L.  736. 

Under  Section  316  of  the  Workmen's  Compensation  Act  of 
June  2,  1915,  P.  L.  736,  the  Workmen's  Compensation  Board  is 
vested  with  discretionary  power  to  commute  the  compensation 
due  an  injured  employe.  When  the  Board,  in  the  exercise  of 
that  power,  has  made  a  commutation,  its  action,  in  the  absence 
of  an  abuse  of  discretion  will  not  be  set  aside  upon  an  appeal  to 
the  Court  of  Common  Pleas  on  the  ground  that  the  commutation 
may  work  a  hardship  on  the  employer  or  prejudice  the  rights  of 
the  employe's  dependents  in  the  event  of  his  death  before  the 
normal  compensation  would  have  equalled  the  sum  of  the  award. 


Appeal  from  Workmen's  Compensation  Board.  In  the 
Court  of  Common  Pleas  of  Northumberland  County,  No.  386, 
May  Term,  1918.  Affirmed. 
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MOSEB,  J.,  Dee.  14,  1918 : 

In  this  case  the  weekly  compensation  agreed  upon,  with  the 
approval  of  the  Workmen's  Compensation  Board  was  $8.53.  On 
February  26,  1918,  the  employee  filed  a  petition  for  commutation 
of  compensation  under  Sections  316  and  424  of  the  Act  of  June 
2,  1915,  P.  L.  736. 

On  April  18,  1918,  the  Compensation  Board  granted  the 
petition  for  commutation,  computed  as  of  May  9,  1918,  to  the 
extent  of  $1,000.28.  The  Board  directed  said  amount  to  be  paid 
to  the  claimant  forthwith  in  a  lump  sum,  the  employer  to  be 
reimbursed  by  proper  deductions  from  the  weekly  installments 
covering  the  remaining  period  during  which  compensation  is 
payable  to  claimant.  The  defendant  filed  this  appeal  com- 
plaining that,  "the  action  of  the  Board  places  the  employer  in 
the  position  of  having  to  pay  compensation  twice  in  the  event  of 
Plotskie  dying  before  the  five  hundred  week  period  based  on  total 
disability."  directing  the  Court's  attention  to  sub-division  (f), 
Section  306  of  said  Act  which  provides,  "Should  the  employee 
die  as  a  result  of  the  injury,  the  period  during  which  compensa- 
tion shall  be  payable  to  his  dependents,  under  section  three 
hundred  and  six  of  this  article,  shall  be  reduced  by  the  period 
during  which  compensation  was  paid  to  him  in  his  lifetime." 

Power  to  commute  compensation  is  vested  in  the  Board 
under  Section  316  of  the  Statute  which  reads  as  follows:  "The 
compensation  contemplated  by  this  article  may  at  any  time  be 
commuted  by  the  Board,  at  its  then  value  when  discounted  at 
five  per  centum  interest,  with  annual  rests,  disregarding  the 
probability  of  the  beneficiary's  death,  upon  application  of  either 
party,  with  due  notice  to  the  other,  if  it  appear  that  such  com- 
mutation will  be  for  the  best  interest  of  the  employee  or  the  de- 
pendents of  the  deceased  employee,  and  that  it  will  avoid  undue 
expense  or  undue  hardship  to  either  party."  The  method  of 
procedure  is  prescribed  by  Section  424  of  said  Act. 

Since  the  creation  of  the  Workmen's  Compensation  Board 
the  courts  have  commented  upon  the  importance  of  the  work  of 
that  body.  Unusual  powers  have  been  bestowed  upon  the  Board 
by  the  Statutes  with  respect  to  the  adjudication  and  adjustment 
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of  claims  made  under  and  by  virtue  of  the  provisions  of  the 
"Workmen's  Compensation  Act.  With  these  powers  go  correla- 
tive and  vital  responsibilities.  Under  the  said  316th  section  of 
the  Act  of  June  2,  1915,  the  Board  is  vested  with  the  power  to 
commute  compensation  and,  at  the  same  time,  is  charged  with 
the  responsibility  of  acting  for  the  best  interest  of  the  em- 
ployee, of  the  dependents  of  the  deceased  employee,  while  undue 
expense  or  undue  hardship  to  the  employer  or  the  beneficiary 
must  be  avoided.  The  Board  is  thus  endowed  wth  discretion- 
ary powers  which,  we  have  a  right  to  believe,  were  exercised  in 
this  case,  only,  after  it  was  made  to  appear  to  the  Board  that 
such  commutation  was  for  the  best  interest  of  the  parties,  and 
did  not  entail  undue  expense  or  work  an  undue  hardship. 

The  defendant  contends  that  the  commutation  may  work  a 
hardship  on  the  employer  or  prejudice  the  rights  of  the  em- 
ployee's dependents  in  the  event  of  the  employee's  death  at  a 
date  before  the  normal  payments  would  have  equalled  the  lump 
sum  decided  upon  and  awarded.  On  the  other  hand,  the  claim- 
ant contends  that  if  the  Board  should  refuse  his  right  to  commu- 
tation, clearly  provided  for  by  the  Statute,  because  of  a  possible 
contingency,  a  greater  hardship  is  visited  upon  him.  The  Board 
is  thus  charged  with  the  responsibility  of  deciding  upon  the 
course  of  conduct  or  policy  which  shall  inure  to  the  best  interest 
of  the  parties  concerned  under  all  the  circumstances,  bearing 
in  mind  the  requirement  of  the  Statute  that  undue  expense  or 
undue  hardship  to  either  party  will  be  avoided. 

Fully  cognizant  of  all  these  facts,  and  of  the  effect  of  the 
anticipated  contingency  upon  the  rights  of  the  parties,  the 
Board  saw  fit  to  commute  the  compensation  and,  we  think,  prop- 
erly so. 

Probably  a  more  cogent  reason  for  the  action  of  the  Com- 
pensation Board  in  this  case,  is  found  in  the  plain  language  of 
the  said  316th  section  of  the  Statute  which  says,  that  compensa- 
tion "may  at  any  time  be  commuted  by  the  Board  

disregarding  the  probability  of  the  beneficiary's  death."  We 
think  this  clause  is  applicable  to  just  such  a  case  as  we  are  here 
considering;  that  the  legislature  intended  the  compensation  to 
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be  commuted,  upon  proper  petition,  without  regard  to  the  proba- 
bility of  the  death  of  the  beneficiary.  Questions  that  might  arise 
in  the  event  of  the  claimant's  death  before  the  normal  weekly 
payments  equal  the  lump  sum  awarded,  will  be  dealt  with  by  the 
Board  when  they  develop,  if  properly  presented.  They  are  not 
a  bar  to  commutation  upon  the  claimant's  petition  in  this  case. 

The  remaining  exception  embraced  a  mere  matter  of  compu- 
tation which  was  not  pressed  at  the  argument  and  can  easily  be 
adjusted. 

And  now,  December  14,  1918,  the  appeal  is  dismissed  at  the 
costs  of  the  defendant. 


Department  of  Labor  and  Industry 


BUREAU  OF  INSPECTION — BUILDINGS  DIVISION 
PLANS  APPROVED  DURING  THE  MONTH  OF 
DECEMBER,  1918. 


Fire  Escapes 


Town  Building 

Roaring:  Springs,  .School,   

Freeland,  Municipal  Bldg., 

Johnstown  Apartments,  .... 

Allentown,    ....  ..Apartments, 

Lewisburg,   Masonic  Temple, 

Butler,   Store  and  Apts., 

New  Castle,   Apartments,  .... 

Roaring  Springs,  .  Apts.  and  Hall, 

Bloomsburg,   Apartments  

Lyndora,   Theatre,   

Bloomsburg,    .  .  .  .Store  and  Apt., 

[leading,   Apartments  

Reading  Mill,   


Arct.  or  Contr. 

Geo.  W.  Anne  &  Son,  .  . 
Theodore  Reichmann,   .  . 

Geo.  J.  Griffith,  

If.  S.  Jaeoby,   

F.  Arthur  Rianhard,   .  .  . 
Ell  wood  City  Iron  &  Wire, 
Ellwood  City  Iron  &  Wire, 
.Geo.  W.  Anne  &  Son,  .  . 

G.  F.  Becker  Iron  Works, 
Ellwood  City  Iron  &  Wire, 
G.  F.  Becker  Iron  Works, 

W.  L.  Kiefer,  

W.  L.  Kiefer  


Owner 

Roaring  Spgs.  Sch.  Bd. 
Boro  of  Freeland. 
Duncan  Building. 

D.  M.  Knabb. 
Masonic  Hall  Asso. 

E.  D.  Jenkins. 

W.  F.  Duffield  &  Co. 

W.  H.  Robinson. 

Moyer  Bros. 

John  Isaacs. 

Ira  A.  Roberts. 

Sol.  Fisher. 

Gehre  Knitting  Mills. 


Theatres 


Harriman,   Amusement  Bldg.,  Carroll  H.  Pratt,  Merch.  Ship  Bldg.  Corp. 

Roscoe,   Theatre,   Frank  Golle. 

Bainbridge  M.  P.  T.,   Gayle  Burlingame. 

Slovan  M.  P.  T.',   Edwin  McFarland  Ralph  Mangello, 


Buildings 


Woodlawn  Apartments  I;.  Patterson  Mrs.  E.  W.  Ewing. 

McKeesport,   Office  Bldg.,   Tohn  T.  Windrim,   Bell  Telephone  Co. 

Allentown,   Hotel  Rube  &  Lange,   Samuel  W.  Traylor. 

Altoona  Factory  &  Garage,  Ohas.  M.  Singiser  C.  A.  Vuille. 
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Bakeries 

Philadelphia  Bakery,    H.  Klein  Peter  Kopplon 

Uniontown,   Bakery,   Frank  Tunajek. 

Philadelphia,     ...Bake  Shop  Mrs.  J.  Ansceloni. 

Philadelphia,     ...Bake  Shop  J.  C.  Magill. 

Wash  Booms  and  Toilet  Booms 

Bellwood  City,   .  .Foundry,   Ellwood  Foundry  Co. 

Summary  of  Plans  Approved  During  December 


Fire  Escapes    13 

Buildings    4 

Theatres   -   4 

Bakeries,    4 

"Wash  Rooms  and  Toilet  Rooms,    1 


Total,    26 

New  plans  received  during  month  of  December,   37 

Revised  plans  received  during  month  of  December,   23 


Total   60 


Fire  Escape  Orders  Issued  During  December,  1918 


Sam  Swartz   Allentown 

G.  H.  P.  Cigar  Co  Lancaster 

Louis  &  Isaac  Finberg,   Philipsburg 

Carlisle  &  Sharrer,   Beaver  Falls 

Dunkle  Est.,   Steelton 

Harrisburg  Light  Heat  Co.,  Harrisburg 

J.  H.  Garrard  Bldg.,   Butler 

Andrew  Cseck,   Allentown 

B.  D.  Sehmoyer,   Allentown 

Louis  Weineke  (Millbourne  Hotel),   Delano 

Max  Much,   Chester 

Abraham  Koury,   Chester 

S.  F.  Booher,   Kittanning 

James  P.  Brennan,  Braddock 

R.  H.  Bellman,   New  Kensington 

James  L.  Kennedy,   Greensburg 
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Public  Grounds  and  Buildings 

V.  / 

BRIDGE  BIDS  OPENED 

The  following  bids  for  bridges  were  opened  by  George 
Shreiner,  Superintendent  of  Public  Grounds  and  Buildings,  at 
his  office  in  the  Capitol  at  noon  on  January  14th  : 

Laceyville  bridge,  repairs — McLean  Construction  Co.,  Balti- 
more, $49,711 ;  Dravo  Construction  Company,  Pittsburgh,  $39,- 
845 ;  M.  H.  Stebbins,  Wellsboro,  $39,500 ;  Whittaker  and  Diehl, 
Harrisburg,  $36,715. 

Concrete  bridge  over  Tionesta  Creek — Central  Construction 
Corporation,  Harrisburg,  $98,557 ;  Neeld  Construction  Co.,  Pitts- 
burgh, $95,000 ;  Brackenridge  Construction  Co.,  Grove  City, 
$91,995.89;  Whittaker  and  Diehl,  Harrisburg,  $64,965;  W.  H. 
Stebbins,  Wellsboro,  $69,000. 

Concrete  bridge  over  Penns  Creek — Central  Construction 
Corporation,  $42,361;  M.  H.  Stebbins,  $33,000;  Whittaker  and 
Diehl.  $32,895. 
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Attorney  General 
v  ✓ 

IN  RE  :  INTEREST  CHARGES  BY  LOAN  OFFICES 

Under  the  Act  of  June  17,  1915,  P.  L.  1012,  not  more  than 
two  per  cent,  per  month  may  be  charged  upon  loans  exceeding 
$100  and  not  exceeding  $300,  and  this  rate  of  interest  cannot  be 
legally  increased  to  three  per  cent,  per  month  on  any  unpaid  bal- 
ance thereof  at  any  time. 

Opinion  to  Hon.  Daniel  F.  Lafean,  Commissioner  of  Bank- 
ing, Harrisburg,  Pa, 

J.  L.  KUN,  Dep.  Atty.  Gen.,  Jan.  14.  1919: 

I  am  in  receipt  of  yonr  recent  inquiry,  relative  to  interest 
charges  collectible  under  the  Act  cf  June  17,  1915.  P.  L.  1012, 
known  as  the  Loan  Shark  Act. 

Section  2  of  the  Act  provides  for  rates  of  interest  "upon 
loans  not  exceeding'  one  hundred  dollars  in  amount  not  more 
than  three  per  centum  per  month ;  upon  loans  exceeding  one 
hundred  dollars  in  amount,  and  not  exceeding  three  hundred 
dollars,  not  more  than  two  per  centum  per  month"  (and  in 
addition,  certain  fees  for  investigation,  etc.). 

There  is  also  the  provision  in  the  same  section  that  "in- 
terest shall  not  be  payable  in  advance  and  shall  be  chargeable 
only  upon  unpaid  balances." 

Certain  money  lenders  have  advanced  the  ingenious  con- 
tention that  because  of  this  latter  provision,  when  a  loan  origin- 
ally made  for  more  than  one  hundred  dollars  (on  which  the 
interest  rate  is  two  per  cent  per  month)  has  been  reduced  to  one 
hundred  dollars,  or  less,  the  interest  charge  of  three  per  cent, 
per  month)  may  be  made  on  such  balance. 

The  difficulty  with  this  proposition  is  that  the  provision  as 
to  charging  interest  "only  upon  unpaid  balances"  has  no  refer- 
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ence  whatever  to  the  rate  of  interest,  but  is  directed  to  the  princi- 
pal upon  which  interest  provided  by  the  Act  may  be  charged. 

This  legislation  was  not  passed  in  the  interest  of  money  lend- 
ers, but  in  aid  of  "individuals  pressed  by  lack  of  funds  to  meet 
immediate  necessities,"  as  stated  in  Section  2  of  the  Act.  This 
legislation  must,  therefore,  be  construed  most  liberally  as  to 
them  and  on  the  other  hand  most  strictly  as  to'  any  claim  there- 
under to  charge  usurious  interest  not  specifically  and  clearly 
authorized  therein. 

The  rate  of  interest  chargeable  under  the  Act  is  clearly  fixed 
according  to  the  amount  of  the  loss  when  made  and  there  is  no 
logical  theory  upon  which  that  rate  may  be  changed.  There  can- 
not be  two  rates  of  interest  on  the  same  loan.  Indeed,  if  there 
could  be  any  doubt  about  that  proposition  it  is  removed  by  the 
legislative  expression  in  the  same  Section : 

"It  shall  not  be  lawful  for  said  lender  to  divide  or 
split  up  applications  for  loans,  under  any  pretext  whatso- 
ever, so  as  to  require  or  exact  any  other  or  greater  charges 
than  prescribed  herein ;  or  to  make  any  charges  for  re- 
newals or  extensions,  or  for  any  transfers  or  changes,  of  any 
loan  or  loans  within  four  months  of  the  date  of  the  original 
loan." 

You  are,  therefore,  advised  that  upon  loans  exceeding  one 
hundred  dollars  in  amount  and  not  exceeding  three  hundred 
dollars  in  amount,  not  more  than  two  per  centum  per  month 
may  be  charged,  and  this  rate  of  interest  cannot  be  legally  in- 
creased to  three  per  centum  per  month  on  any  unpaid  balance 
thereof  at  any  time.  . 
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Supreme  Court  of  Pennsylvania 
v  ✓ 

MARY  A.  FLUCKER  vs.  CARNEGIE  STEEL  CO. 

Workmen's  Compensation — Practice  and  procedure — Appeals- 
Findings  of  fact  by  Board  final. 

The  findings  of  fact  of  the  Workmen's  Compensation  Board, 
whether  based  on  proved  facts  or  inferences  therefrom,  are  final. 

Appeal  from  judgment  of  the  Court  of  Common  Pleas  of 
Allegheny  County.  No.  65,  October  Term,  1918.  (For  opinion 
of  Court  below  see  4  Dep.  Rep.  2113;  for  opinion  of  Board  see 
3  Dep.  Rep.  2989.) 

MOSCHZISKER,  J.,  Jan.  4.  1919 : 

Henry  Flucker,  a  man  in  good  health,  fifty -five  years  of  age, 
was  employed  in  the  Carnegie  Steel  Company's  Pittsburgh  plant ; 
at  the  time  of  the  accident,  he  was  working  on  night  turn,  be- 
ginning his  daily  service  at  six  o'clock  P.  M.  and  quitting  at  six 
A.  M. ;  it  was  his  duty  to  look  after  two  pumping  stations  350 
feet  apart,  one  being  on  what  is  known  as  the  ' '  Carnegie  side ' ' 
and  the  other  across  a  small  ravine,  about  18  feet  deep  and  20 
feet  wide;  to  enable  defendant's  employees  to  go  from  one  side 
of  this  opening  to  the  other,  it  is  spanned  by  a  foot-bridge, 
"about  36  or  40"  inches  wide,  with  a  railing  at  either  edge  three 
feet  in  height ;  a  railway  trestle  is  likewise  constructed  over  the 
ravine,  below  the  foot-bridge,  and  this  also  can  be  used  by  pedes- 
trians as  a  cmss-way;  plaintiff's  husband,  in  the  performance  of 
his  duties,  was  required  to  remain  at  the  pumping  station  on  the 
Carnegie  side  the  greater  part  of  the  time,  but,  about  every  three 
hours,  he  would  have  to  go  to  the  opposite  station ;  on  the  even- 
ing of  February  11,  1917,  Flucker  reported  at  the  Carnegie  sta- 
tion, a  little  before  six  o'clock  and  remained  until  about  8  P.  M., 
then  he  went  to  his  home,  stayed  there  until  sometime  between 
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ten  and  eleven  o'clock,  when  he  started  back  to  his  place  of  work; 
he  had  "drunk  some"  previous  to  reporting'  at  the  plant,  but 
"was  not  under  the  influence  of  liquor  when  he  arrived  at  work 
at  six  o'clock" ;  after  leaving  home  to  return  to  work,  he  was  not 
again  seen  until  the  next  day,  when  his  dead  body  was  found  in 
the  ravine  about  eight  feet  below  the  foot-bridge,  but  above  the 
railroad  trestle,  with  injuries  on  the  trunk,  hands  and  back  of 
head ;  the  night  in  question  was  exceedingly  cold  and  some  snow 
and  ice  were  on  the  trestle  and  ground,  but  the  foot-bridge  had 
been  cleared  thereof  the  previous  day. 

The  proceeding  was  under  the  Workmen's  Compensation 
Act.  After  finding  the  foregoing  material  facts,  and  inferring 
therefrom  that  "the  deceased  fell  into  this  sewer  (or  ravine) 
sometime  during  the  night,  while  attempting  to  cross  either  the 
foot-bridge  or  trestle,"  the  referee  concluded  that  "the  deceased 
met  his  death  from  injuries  received  by  accident  occurring  in 
the  course  of  his  employment  with  the  defendant  company;" 
and  awarded  compensation  to  his  widow  and  children.  An  ap- 
peal was  taken  to  the  Compensation  Board,  which  sustained  the 
award ;  whereupon  the  case  was  removed  to  the  common  pleas  of 
Allegheny  County,  which  tribunal  reversed,  deciding  that  the 
record  presented  no  sufficient  support  for  the  referee 's  inference 
as  to  the  manner  of  the  injury  which  befell  the  deceased,  or  for  the 
conclusion  that  he  met  with  death  while  in  the  course  of  his  em- 
ployment.   The  plaintiff  appealed  to  this  court. 

The  compensation  act,  to  prove  the  success  which  it  deserves, 
must  be  administered,  like  any  other  system  for  adjusting  rights 
between  man  and  man,  in  a  manner. calculated  to  do,  as  nearly  as 
humanly  possible,  exact  justice  to  all  concerned  and,  as  recently 
said  by  this  court  in  Gurski  vs.  Susquehanna  Coal  Co.  (not  yet 
reported)  "the  referee  should  make  his  findings  of  fact  so  com- 
prehensive and  explicit  as  to  disclose  the  full  story  of  the  acci- 
dent." Under  this  statute,  however,  those  charged  with  the 
grave  responsibility  of  finding  the  facts  are  not  required  to  be 
learned  in  the  law,  and,  in  many  cases,  they  lack  the  assistance  of 
trained  practitioners  hence  the  same  precision  in  their  adjudica- 
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tions  as  otherwise  might  be  looked  for,  expected  and  required, 
cannot  be  insisted  upon. 

The  act  contemplates  brevity  and  simplicity  in  all  matters 
of  practice  but,  if  a  referee  entirely  fails  to  pass  upon  any  ma- 
terial matter  of  fact,  covered  by  the  evidence,  which  either  side 
considers,  in  the  event  of  an  appeal  to  the  courts,  may  be  vital 
to  its  case,  those  affected  should  apply  to  the  Compensation  Board 
for  assistance  in  that  respect,  on  a  hearing  de  novo:  see  section 
421,  article  IV.,  Act  of  June  2,  1915,  P.  L.  736,  753;  McCauley 
vs.  Imperial  Co.,  261  Pa,  312. 

The  underlying  findings  in  the  present  case,  considering 
the  circumstances,  are  reasonably  full  and  explicit ;  and  they  by 
no  means  call  for  the  conclusion,  reached  by  the  court  below,  that 
claimant's  husband  had  abandoned  his  work  for  the  night  when 
he  went  to  his  house.  On  the  contrary,  the  express  finding  of  the 
referee  is  that  Flucker  subsequently  "left  his  home  to  go  back 
to  his  place  of  work";  and  thein  findings  upon  the  record  sug- 
gest that,  considering  the  hour  of  departure  from  his  residence, 
he  must  have  reached  defendant's  plant  in  ample  time  to  resume 
his  usual  occupation  during  his  regular  working  hours. 

There  is  an  indication  upon  the  record  that  suicide  was  sug- 
gested by  the  referee  as  a  possible  defense :  but  Article  III.,  sec- 
tion 301,  of  the  Act  (P.  L.  738),  expressly  provides  the  "burden 
of  proof  of  ('intentional  self  inflicted"  death)  shall  be  upon 
the  employer ; ' '  and  no  finding  here  support  any  such  theory. 
Under  the  circumstances  of  this  case,  as  disclosed  by  the  record 
before  us,  the  conclusion  of  fact  as  to  the  manner  of  Flucker 's 
death  was  for  the  compensation  authorities  to  draw,  and,  when 
made  by  the  referee  and  affirmed  by  the  board,  it  was  not  sub- 
ject to  reversal  by  the  court  below:  Poluskiewiez  vs.  Phila.  & 
R.  C.  &  I.  Co.,  257  Pa.  305. 

We  may  add  that,  while  the  present  conclusion,  as  to  the 
manner  of  death,  rests  upon  circumstantial  evidence,  there  hav- 
ing been  no  eye-witnesses  to  the  actual  occurrence,  yet  this  is  by 
no  means  unusual.  As  recently  stated  by  us  in  Weinschenk  vs. 
Philadelphia  Home-made  Bread  Co.,  258  Pa,  98  "There  was  no 
eye-witness  to  the  accident,  but  that  situation  is  present  in  many 
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cases  where  verdicts  for  the  plaintiff  have  been  affirmed,  among 
others :  P.  &  R.  R.  R,  Co.  vs.  Hnber,  128  Pa.  63 ;  Henderson  vs. 
Continental  Ref .  Co.,  219  Pa.  384 ;  Milium  vs.  Lehigh,  etc.  Coal 
Co.,  225  Pa.  214 ;  Tucker  vs.  Pittsburgh,  etc.  Co.,  227  Pa.  66 ; 
McManamon  vs.  Hanover  Twp.,  232  Pa.  439 ;  Madden  vs.  Le- 
high Valley  R.  R.  Co.,  236  Pa.  104 ;  Dannals  vs.  Sylvania  Twp., 
255  Pa.  156." 

As  to  the  ultimate  conclusion,  upon  which  the  award  rests, 
that  "deceased  met  his  death  from  injuries  received  by  acci- 
dent occurring  in  the  course  of  his  employment  with  the  de- 
fendant company,"  it  is  contended  by  appellant  that  this  pre- 
sents a  mixed  question  of  fact  and  law,  which  may  be  reviewed 
on  its  latter  aspect.  In  a  measure,  the  contention  is  sound,  for 
since  the  compensation  act  undertakes  to  define  the  meaning  of 
the  phrase  "injury  by  an  accident  in  the  course  of  his  employ- 
ment" (see  section  301,  article  III.,  P.  L.  738-9),  in  which  in- 
stance the  question  of  law  is  presented  as  to  whether  or  not  the 
underlying  findings  of  fact  are  sufficient  to  bring  the  case  within 
the  statutory  definition ;  but  this,  however,  does  not  warrant  any 
interference  by  the  courts  with  those  findings  whether  they  be 
based  on  proved  facts  or  inferences  therefrom :  Poluskiewicz  vs. 
Phila,  &  R.  C.  I.  Co.,  supra. 

AVhere  no  facts  appear  indicating  anything  to  the  contrary, 
it  may  be  presumed  logically  that  an  employee  at  his  regular 
place  of  service,  during  his  usual  working  hours,  is  there  in  dis- 
charge of  some  duty  incident  to  his  employment ;  and,  when  the 
dead  body  of  an  employe  is  found  on  the  premises  of  his  em- 
ployer, at  or  near  his  regular  place  of  service,  under  circum- 
stances fairly  indicating  an  accidental  death  which  probably 
occurred  during  the  working  hours  of  the  deceased,  the  infer- 
ence may  fairly  be  drawn,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  employee  was  injured  in  the  course  of  his  em- 
ployment ;  such  is  the  case  at  bar. 

Of  course,  the  burden  is  always  upon  the  claimant  to  prove 
his  case,  and  the  tribunal  charged  with  the  duty  of  finding  the 
facts  must  weigh  and  consider  all  attending  circumstances,  in 
order  to  determine  how  far  they  should  prevail  against  presump- 
tions arising  out  of  other  facts  favoring  the  claimant ;  but  when 
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this  course  has  been  pursued,  a  controlling'  finding  that  the  em- 
ployee was  killed  in  a  particular  manner,  reasonably  indicated 
by  circumstances  shown  in  the  underlying  findings,  cannot  prop- 
erly be  held  to  be  without  support  upon  the  record. 

When,  however,  the  adjudication  of  the  referee  contains 
underlying  findings  of  fact  which  either  negative  or  fail  to  speak 
as  ultimate,  or  controlling,  findings,  an  error  of  law  is  presented, 
which  may  be  reviewed  on  appeal.  For  instance,  suppose,  in  the 
case  at  bar,  the  referee  had  found  that  deceased  left  defendant's 
plant,  against  the  latter  \s  protest,  and  that  his  dead  body  had 
subsequently  been  discovered,  not  on  the  premises  of  his  em- 
ployer, but  in  the  yard  of  his  own  home ;  on  such  underlying 
findings,  the  conclusion  now  complained  of  could  and  would  be 
reversed,  for  the  record  itself  would  demonstrate  its  utter  lack 
of  essential  support. 

Here,  however,  so  far  as  the  subordinate  findings  are  con- 
cerned, there  is  nothing  to  convict  either  the  referee  or  compen- 
sation board  of  an  abuse  of  the  power  vested  in  them  by  the  Act 
of  June  2,  1915,  P.  L.  736,  to  appeal  with  issues  of  fact ;  and  the 
court  below  erred  in  holding  as  a  matter  of  law  that  the  record 
presents  no  sufficient  support  for  the  controlling  findings  or  con- 
clusions on  which  the  award  rests. 

The  judgment  of  the  Common  Pleas  is  reversed  and  the 
order  entered  by  the  referee,  and  approved  by  the  compensation 
board,  is  affirmed. 
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/  \ 

Public  Service  Commission 
\  / 

IN  RE:  OPERATION  OF  AUTO  BUSES  BY  CURWENS- 
VILLE  MOTOR  TRANSIT  COMPANY  BETWEEN  CUR- 
WENSVILLE  AND  CLEARFIELD,  PA. 

Application  of  E.  R.  Edwards,-  J.  W.  Edwards  and  H.  S. 
Cassler,  trading  as  Curwensville  Motor  Transit  Company,  for 
the  approval  of  the  beginning  of  the  exercise  of  the  right  to  oper- 
ate auto  buses  as  a  common  carrier  between  the  Boroughs  of 
Clearfield  and  Curwensville  in  Clearfield  County,  Pa. 

The  Commissioner  approved  of  the  application  but  ordered 
the  applicants  not  to  solicit  or  transport  local  passengers  within 
the  limits  of  the  Borough  of  Clearfield. 

Application  Docket  No.  2105-1918. 
REPORT  AND  ORDER  OF  THE  COMMISSION 


BY  THE  COMMISSION,  Jan.  7,  1919: 

The  applicant  in  this  case  is  a  co-partnership  and  seeks  ap- 
proval of  the  right  to  transport  persons  and  property  by  means 
of  autos  or  auto  buses  between  the  boroughs  of  Clearfield  and 
Curwensville. 

The  Fullington  Auto-Bus  Company  protests  on  the  ground 
that  the  granting  of  such  right  would  be  an  infringement  upon 
its  corporate  rights  and  privileges. 

It  appears  from  the  evidence  presented  that  an  auto  bus 
line  between  the  boroughs  of  Clearfield  and  Curwensville  is 
necessary  for  the  accommodation  and  convenience  of  the  public 
and  that  the  protestant  company,  although  possessing  the  cor- 
porate right  and  consequent  obligation  to  furnish  the  service, 
did  not  adequately  serve  the  public  between  the  boroughs  of 
Clearfield  and  Curwensville.  We  are  of  the  opinion  that  this 
application  should  be  approved  with  the  limitation  that  the 
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applicant  company  shall  not  solicit  or  transport  local  passengers 
within  the  borough  of  limits  of  Clearfield,  and  an  order  will 
therefore  issue,  directing  that  a  certificate  of  public  convenience 
issue  in  accordance  with  this  determination. 

ORDER 

This  matter  being  before  The  Public  Service  Commission 
of  the  Commonwaelth  of  Pennsylvania  upon  petition  and  pro- 
test and  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  due  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having  on  the  date  hereof 
made  and  filed  of  record  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  approved 
and  made  a  part  hereof : 

Now,  to  wit,  January  7.  1919,  It  is  ordered :  That  a  certifi- 
cate of  public  convenience  shall  issue  evidencing  the  Commis- 
sion's approval  of  the  beginning  of  the  exercise  of  the  right  by 
"E.  R.  Edwards,  J.  W.  Edwards  and  H.  S.  Gassier,  trading  as 
the  Curwensville  Motor  Transit  Company,  to  operate  one  (1) 
White  Motor  Company  auto  bus,  Maker's  No.  43969,  having  a 
seating  capacity  for  sixteen  (16),  for  the  transportation  of  per- 
sons or  property  between  the  boroughs  of  Clearfield  and  Cur- 
wensville in  Clearfield  County,  Pennsylvania,  upon  the  follow- 
ing route :  Beginning  at  the  intersection  of  Second  and  Market 
streets,  in  the  borough  of  Clearfield ;  thence  south  on  south  Sec- 
ond street  and  Old  Town  road  to  public  highway ;  thence  by  pub- 
lic highway  through  the  village  of  Hyde,  in  Lawrence  township ; 
thence  continuing  by  public  highway  through  Lawrence  town- 
ship and  Pike  township  into  State  street  in  the  borough  of  Cur- 
wensville, to  intersection  of  Thompson  and  State  streets  in  said 
borough  of  Curwensville ;  subject  to  the  following  conditions : 

First.  That  the  said  applicant  company  shall  not  soli- 
cit or  transport  local  passengers  within  the  limits  of  the  bor- 
ough of  Clearfield. 

Second.  That  the  said  applicant  company  shall  comply 
with  all  the  provisions  of  the  Public  Service  Company  Law 
as  now  existing,  or  as  may  hereafter  be  amended,  and  the 
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special  rules  hereto  attached  and  made  a  part  hereof,  govern- 
ing the  operation  of  auto  bus  lines  as  at  present  prescribed 
by  the  Commission,  or  as  may  hereafter  be  adopted  by  it. 


CITY  OF  PITTSBURGH  vs.  PITTSBURGH 
RAILWAYS  CO. 

Order  of  Dec.  10,  1918  suspended,  except  as  to  1302  card, 
until  Feb.  8,  1919. 

Complaint  Docket  No.  1571. 
ORDER  OF  THE  COMMISSION 

AINEY,  Chairman,  Jan.  14,  1919 : 

This  matter  being  before  the  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  petition  of  the  Re- 
ceivers of  the  Pittsburgh  Railways  Company  for  a  rehearing  on 
the  order  of  the  Commission,  dated  December  10,  1918,  and  hav- 
ing been  duly  heard  and  submitted  by  the  parties  and  due  inves- 
tigation of  the  matters  and  things  involved  having  been  had : 

Now,  to-wit,  January  14,  1919,  It  is  ordered :  That  the  order 
of  this  Commission,  dated  December  10,  1918,  be  and  the  same 
is  hereby  suspended  until  February  8,  1919,  except  as  to  1302 
cars,  and  thereafter  until  further  order,  on  the  following  terms 
and  conditions: 

(a)  That  said  receivers  shall  on  or  before  that  date,  to-wit, 
February  8,  1919,  have  completed  a  traffic  study  with  the  means 
at  their  command  consisting  of  their  traffic  records  and  other 
data  in  their  possession  : 

(b)  The  use  of  the  proper  officials  and  employees  in  their 
transportation  and  traffic  departments  at  the  critical  points  of 
traffic  during  the  hours  of  congestion  to  observe  and  record  the 
degree  of  crowding  of  cars,  of  delays  to  passengers,  of  compliance 
with  schedule  time,  etc. : 
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(c)  That  the  receivers  and  the  executive  officers  under 
them,  in  the  meantime,  give  consideration  to  the  flow  of  traffic 
during  the  hours  of  congestion  ;  and 

(d)  That  on  or  before  February  8,  1919,  by  formal  or  in- 
formal hearing  or  conference,  to  be  hereafter  determined  upon, 
the  Commission  be  made  acquainted  with  the  opinions  of  the  said 
receivers  and  their  subordinates  and  the  data  and  information 
learned  and  compiled,  as  hereinbefore  described,  all  looking  to  a 
determination  by  the  Commission,  with  the  aid  of  other  informa- 
tion obtained  through  the  City  of  Pittsburgh  and  the  Commis- 
sion's own  engineering  force  now  on  the  ground,  of  an  ap- 
proximate answer  to  the  question:  What  number  of  cars  and 
seats  are  necessary  and  proper  for  the  service,  accommodation, 
convenience  and  safety  of  the  public  on  the  various  routes  of  the 
respondent  railway's  system. 


CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING 
JANUARY  20,  1919. 

Monday,  January  20  1.30  P.  M. 

Harrisburg 
Arguments 

C.  2130.  J.  M.  Peet  vs.  Pittsburgh,  Harmony,  Butler  and 
New  Castle  Railway  Company.  In  re  :  Praying  for  the  installation 
of  freight  and  passenger  facilities  at  Tranquil,  McCandless  Town- 
ship. Allegheny  County. 

C.  2430.  J.  M.  Peet  vs.  Pittsburgh,  Harmony,  Butler  and 
New  Castle  Railway  Company.  In  re :  Alleged  removal  of  grade 
crossing  without  permission  of  the  Public  Service  Commission 
and  the  erection  of  a  barrier  on  both  sides  of  right  of  way  thereby 
closing  access  to  property  of  complainant. 

M.  C.  941-1918.  Contract  between  the  borough  of  Benson 
and  White  Oak  Light.  Heat  and  Power  Company,  providing  for 
lighting  the  streets  of  the  borough  for  a  period  of  ten  years. 
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A.  2143-1918.  Application  of  the  Borough  of  Benson  and 
White  Oak  Light,  Heat  and  Power  Company  for  approval  of  the 
sale  by  the  borough  of  a  transmission  system,  used  for  its  street 
lighting  purposes,  to  the  White  Oak  Light,  Heat  and  Power  Com- 
pany. 

A.  2212-1918.  Application  of  the  West  Penn  Power  Com- 
pany for  a  restraining  order  prohibiting  the  Bessemer  and  Lake 
Erie  Railroad  Company  from  removing  the  crossing  of  the  West 
Penn  Power  Company  in  West  Deer  Township,  Allegheny 
County. 

A.  2213-1918.  Application  of  the  Tri-borough  Water  Com- 
pany for  approval  of  its  creation  and  organization,  being  the 
re-organization  of  the  Allegheny  Valley  Water  Company,  and  the 
beginning  of  the  exercise  of  the  rights,  powers  and  privileges 
granted  thereby. 

A.  2239-1918.  Application  of  the  City  of  Bethlehem  for  the 
approval  of  the  acquisition  and  rights  of  the  Bethlehem  City 
Water  Company,  for  the  purpose  of  supplying  water  to  the  pub- 
lic in  said  city. 

Hearings 

A.  2265-1919.  Application  of  the  Allegheny  County  Light 
Company  and  the  Duquesne  Light  Company  for  approval  of  an 
agreement  between  said  companies  and  the  Central  District  Tele- 
phone Company,  providing  for  the  joint  use  of  certain  facilities 
located  in  the  city  of  Pittsburgh. 

A.  2266-1919.  Application  of  the  Allegheny  County  Light 
Company  and  the  Duquesne  Light  Company  for  approval  of  an 
agreement  between  said  companies  and  the  Central  District  Tele- 
phone Company,  providing  for  the  joint  use  of  certain  facilities 
located  in  Shaler  Township,  Allegheny  County. 

A.  2271-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  an  agreement  between  said 
company  and  the  American  Telegraph  and  Telephone  Company 
of  Pennsylvania,  providing  for  the  sale  by  the  former  to  the  lat- 
ter of  certain  telephone  facilities  located  in  the  city  of  Scran- 
ton  and  township  of  South  Abington,  Lackawanna  County. 


1919 


Department  Reports  of  Pennsylvania. 


125 


A.  2274-1919.  Application  of  the  Postal  Telegraph-Cable 
Company  and  the  Counties  Gas  and  Electric  Company  for  apJ 
proval  of  agreement  between  said  companies,  providing  for  the 
joint  use  of  certain  facilities  located  in  the  borough  of  Consho- 
hocken,  Montgomery  County. 

Wednesday,  January  22  9.30  A.  M. 

Harrisbueg 
Hearings 

C.  2176.    Town  of  Bloomsburg 
C.  2177.    Clifton  Z.  Bobbins 
vs. 

Bloomsburg  Water  Company.  In  re  :  Alleged  un- 
just and  unreasonable  increase  in  rates  for  water  service  in 
Bloomsburg. 

M.  C.  983-1918.  Contract  between  the  Home  Electric  Light 
and  Steam  Heating  Company  and  the  Borough  of  Bellwood, 
Blair  County,  for  lighting  the  streets  of  said  borough  for  period 
of  five  years. 

M.  C.  984-1918.  Contract  between  the  Duquesne  Light 
Company  and  the  Borough  of  Versailles,  Allegheny  County,  for 
lighting  the  streets  of  the  said  borough  for  period  of  five  years. 

A.  2214-1918.  Application  of  the  Western  Crawford  Tele- 
phone Company,  et  al.,  for  approval  of  consolidation  and  merger 
into  a  new  corporation  to  be  known  as  the  Western  Crawford 
Telephone  Company. 

A.  2253-1918.  Application  of  the  Columbia  Avenue  Pier 
Company,  Inc.,  for  approval  of  incorporation,  for  the  purpose 
of  the  construction  and  maintenance  of  wharves  for  public  and 
private  use,  and  the  maintenance  of  storehouses  in  connection 
therewith. 

A.  2252-1918.  Application  of  Edgar  K.  Oaks  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  common  carrier  between  the  village  of  State  Line  and  the 
boroughs  of  Greencastle  and  Mercersburg.  Franklin  County. 

A.  2259-1919.  Application  of  the  New  York  Central  Rail- 
road Company,  et  al.,  for  approval  of  the  construction  of  cross- 
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ings  at  grade  at  points  where  an  industrial  siding,  to  connect  the 
line  of  the  Pennsylvania  Railroad  Company  and  the  property  of 
the  Wayne  Steel  Company,  crosses  Tenth  Street,  extended,  and 
also  at  a  point  where  an  industrial  siding  connecting  the  line  of 
the  New  York  Central  Railroad  Company  with  the  plant  of  the 
said  steel  company  crosses  the  tracks  of  the  Pennsylvania  Rail- 
road Company,  Tenth  Street  and  the  aforesaid  siding,  all  in  Mill- 
creek  Township,  Erie  County. 

11.30  A.  M. 

C.  2425.  Harry  H.  Berntheizel,  et  al.  vs.  Manheim  "Water 
Company.  In  re :  Alleged  inadequate  and  insufficient  supply  of 
water  for  fire  protection  in  the  borough  of  Manheim. 


Wilkes-Barre — Court  House 
9.30  A.  M. 


c. 

2023. 

School  District  of  Boro.  of  Edwardsville. 

c. 

2026. 

Borough  of  Luzerne. 

c. 

2027. 

Peerless  "Weaving  and  Throwing  Company. 

c. 

2029. 

Atwood  Silk  Company. 

c. 

2031. 

The  Steinhauer  Company. 

c. 

2032. 

The  Jenkins-Kirby  Packing  Company. 

c. 

2033. 

Maltby  Silk  Company. 

c. 

2034. 

Anthracite  Silk  Throwing  Company. 

c. 

2035. 

The  "Wyoming  Shovel  Works. 

c. 

2036. 

Wallace  Wilson  Hosiery  Company. 

c. 

2038. 

Crane  Brothers,  Incorporated. 

c. 

2039. 

Forty  Fort  Silk  Company. 

c. 

2040. 

George  "W.  Carey,  trading  as  Kingston  Lumber 

Co. 

c. 

2041. 

W.  H.  Colley,  trading  as  Jacobs  and  Colley  Com- 

pany. 

c. 

2042. 

Borough  of  Dorranceton. 

c. 

2043. 

Borough  of  Kingston. 

c. 

2044. 

Borough  of  Wyoming. 

c. 

2047. 

Borough  of  Sugar  Notch. 

c. 

2050. 

Borough  of  Shickshinny. 
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C.  2051.    W.  L.  Chapin. 
C.  2055.    East  Boston  Coal  Company. 
C.  2056.    Raub  Coal  Company. 
C.  2057.    Borough  of  Forty  Fort. 
C.  2058.    The  Adder  Machine  Company. 
C.  2059.    Borough  of  Nanticoke. 
C.  2060.    West  End  Coal  Company. 
C.  2085.    School  District  of  Boro.  of  Plymouth. 
C.  2137.    Haddock  Mining  Company. 
C.  2278.    Norman  M.  Thomas. 
C.  2288.    Boough  of  Edwardsville. 
C.  2297.    Borough  of  Plymouth. 
C.  2299.    Borough  of  Wyoming. 
C.  2300.    Borough  of  Kingston. 
C.  2301.    Borough  of  Dorranceton. 
vs. 

Luzerne  County  Gas  &  Electric  Company.  In  re : 
Alleged  unjust  and  unreasonable  increase  in  rates  for  gas  and 
electric  service. 

C.  2330.    Borough  of  Dupont 
C.  2331.  vs. 

Delaware  and  Hudson  Company  (C.  2330). 
Lehigh  Valley  Railroad  Company  (C.  2331).  In 
re :  Alleging  dangerous  grade  crossings  on  Main  street  and 
Almon  street  in  the  borough  of  Dupont,  Luzerne  County. 

C.  2332.  Anton  Horniehak,  et  al.  vs.  Spring  Brook  Water 
Supply  Company.  In  re  i  Alleging  refusal  to  extend  service  to 
residences  of  complainants  in  the  borough  of  Dupont. 

C.  2363.  City  of  Hazleton  vs.  Hazleton  Steam  Heating 
Company.  In  re :  Alleged  unjust  and  unreasonable  increase  in 
the  rates  for  steam  heating  in  said  city. 

C.  1990.    H.  W.  Spencer  and  W.  G.  Schrier 
C.  2375.    H.  W.  Spencer  and  W.  G.  Schrier 
vs. 

Waverly,  Sayre  and  Athens  Traction  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  of  fare. 
C.  2376.    Borough  of  Freeland  vs.  Freeland  Water  Com- 
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pany.  In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
for  service  in  said  borough. 

Thursday,  January  23  9.30  A.  M. 

Harrisburg 
Hearings 

M.  C.  986-1919.  Contract  between  the  Duquesne  Light  Com- 
pany and  the  borough  of  Brentwood,  for  lighting  the  streets  of 
the  said  borough  for  a  period  of  five  years. 

M.  C.  987-1919.  Contract  between  The  Bell  Telephone  Com- 
pany of  Pennsylvania  and  the  borough  of  East  Pittsburgh,  Alle- 
gheny County,  granting  a  franchise  to  the  company  to  con- 
struct, maintain  and  operate  underground  telephone  system  un- 
der certain  streets  of  said  borough. 

M.  C.  990-1919.  Contract  between  The  Pennsylvania  Rail- 
road Company  and  the  borough  of  Edgewood,  Allegheny  County, 
providing  for  the  use  of  a  portion  of  the  east  sidewalk  of  Penn- 
wood  avenue  as  an  addition  to  the  station  platform,  and  also  the 
use  of  certain  portion  of  Edgewood  avenue  for  same  purpose  and 
the  construction  of  a  sidewalk  in  Edgewood  avenue,  between  the 
end  of  the  new  west  bound  station  platform  and  the  foot  of  stair- 
way to  present,  overhead  bridge,  in  said  borough. 

M.  C.  993-1919.  Contract  between  the  Philadelphia  Elec- 
tric Company  and  the  City  of  Philadelphia — Commissioners  of 
Fairmount  Park — furnishing  light  for  period  of  one  year. 

M.  C.  994-1919.  Contract  between  the  Philadelphia  Elec- 
tric Company  and  the  City  of  Philadelphia,  for  lighting  the 
streets,  etc.,  of  said  city  for  period  of  one  year. 

A.  2245-1918.  Application  of  the  Philadelphia  Electric 
Company  for  approval  of  supplement  to  tariff  No.  3  of  said 
company,  to  become  effective  February  5,  1919. 

A.  2246-1918.  Application  of  the  Delaware  County  Elec- 
tric Company  for  approval  of  supplement  to  tariff  No.  3  of  said 
company,  to  become  effective  Febniary  5,  1919. 

A.  2247-1918.  Application  of  the  Bala  and  Merion  Elec- 
tric Company  for  approval  of  supplement  to  tariff  No.  3  of  said 
company,  to  become  effective  February  5,  1919. 
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A.  2260-1919.  Application  of  the  Pawn  Grove  Light  and 
Power  Company  and  the  Pawn  Grove  Township  Light  and  Power 
Company  for  approval  of  consolidation  and  merger  into  a  new 
corporation  to  be  known  as  the  Pawn  Light  and  Power  Company. 

A.  2261-1919.  Application  of  the  Northern  Cambria  Light 
Heat  and  Power  Company  for  approval  of  lease  of  its  property, 
etc.,  to  the  Penn  Central  Light  and  Power  Company. 

A.  2262-1919.  Application  of  the  Penn  Central  Power  and 
Transmission  Company  for  approval  of  lease  of  its  property  to 
the  Penn  Central  Light  and  Power  Company. 
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Executive  Department 


William  C.  Sproul  inaugurated  Governor  January  21,  1919. 

APPOINTMENTS 

Secretary  of  the  Commonwealth,  Cyrus  E.  "Woods,  Greens- 
burg. 

Attorney  General,  William  I.  Schaffer,  Chester. 
Highway  Commissioner,  Lewis  S.  Sadler,  Carlisle. 
Banking  Commissioner,  John  S.  Fisher,  Indiana. 

Health  Commissioner,  Lieutenant-Colonel  Edward  S.  Mar- 
tin, Philadelphia,  Medical  Corps,  U.  S.  Army;  assistant  com- 
missioner, Major  John  D.  McLean,  Philadelphia,  medical  corps, 
United  States  Army. 

Secretary  of  Agriculture,  Frederic  Rasmussen,  State  College. 

Secretary  to  the  Governor — Harry  S.  McDevitt,  Philadel- 
phia. 

Deputies  Attorney  General :  Robert  S.  Gawthrop,  West 
Chester,  First  Deputy  Attorney  General ;  and  additional  Depu- 
ties :  William  M.  Hargest,  Harrisburg;  Emerson  Collins,  Wil- 
liamsport;  Bernard  J.  Myers,  Lancaster;  William  I.  Swope, 
Clearfield. 
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Attorney  General 


CORRESPONDENCE  IN  REGARD  TO  ACTION  BY  THE 
STATE  RELATIVE  TO  FEDERAL  TELEPHONE  RATES 


Harrisburg,  Pa.,  January  23,  1919. 

The  Public  Service  Commission, 
Harrisburg,  Pa. 

4 

Gentlemen : 

I  have  just  received  from  the  Governor  of  the  Common- 
wealth a  letter,  of  which  I  enclose  you  a  copy,  instructing  me  to 
co-operate  with  you  in  all  ways  in  asserting  your  rights  to  regu- 
late and  control  intrastate  telephone  rates  in  Pennsylvania,  and 
to  resist  the  endeavor  of  the  Federal  Government  to  assume  con- 
trol over  such  rates. 

I  am  prepared  to  render  you  such  service  and  assistance  as 
you  may  desire. 

Yours  very  truly, 

W.  I.  SCHAFFER, 

Attorney  General. 


COMMONWEALTH  OF  PENNSYLVANIA 

Executive  Department 
Harrisburg 

The  Governor 

January  23rd,  1919. 

Hon  William  I.  Schaffer, 
Attorney  General, 
Harrisburg,  Pa. 

Dear  Mr.  Attoney  General: 


I  feel  that  the  State  should  use  every  legal  power  and 
and  authority  it  possesses  to  support  the  Public  Service  Com- 
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mission  of  the  Commonwealth  in  its  insistence  upon  its  full 
rights  of  review  and  approval  of  the  proposed  changes  in  intra- 
state telephone  rates.  While  it  is  true  that  the  Federal  Govern- 
ment has  assiuned  authority  over  the  telegraph  and  telephone 
facilities  of  the  country  as  a  "war  measure"  I  believe  that  the 
authority  of  the  St?te  in  these  matters  should  be  respected. 
There  is  now  no  military  reason  for  this  infringement  upon  our 
authority  by  the  Federal  Government  and  I  feel  that  the  rights 
of  the  Commonwealth  and  our  citizens  must  be  fully  protected. 
Your  vigorous  attention  to  this  matter  is  earnestly  recpiested. 
Very  sincerely, 

WM.  C.  SPROUL. 


IN  RE:  PAYMENT  OF  FINE  AND  ALDERMAN'S  COSTS 

IN  INSTALMENTS. 

The  Act  of  May  17,  1917,  P.  L.  19.9,  provides  that  an  alder- 
man may  grant  leave  to  pay  a  fine  and  costs  by  instalments. 
He  may  not  deduct  his  whole  costs  from  any  one  or  more  instal- 
ments, but  is  limited  in  his  deductions  to  a  proportionate  part 
thereof. 

Opinion  to  Hon.  Nathan  B.  Buller.  Commissioner  of  Fish- 
eries, Harrisburg,  Pa. 

WM.  M.  HARGEST,  Dep.  Atty.  Gen,,  Jan.  13.  1919: 

This  Department  is  in  receipt  of  your  recent  communication 
enclosing  a  transcript  of  the  Alderman's  docket  in  the  case  of 
Commonwealth  vs.  Peter  Gineke.  Casimer  Lift  Chels  and  Walter 
Neubedaski.  These  defendants  were  found  guilty  of  a  violation 
ofthe  Fish  laws,  and,  as  appears  from  the  xVlderman's  docket, 

' '  Each  is  sentenced  to  pay  a  fine  of  $20.00  and  costs  of  prose- 
cution or  in  default  twenty  days  in  jail,  defendants  being  un- 
able to  pay  fines  are  released  on  their  own  recognizance 
each  in  the  sum  of  $200.00  and  promise  to  pay  $5.00  each  pay 
clay  until  the  whole  amount  be  paid." 
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After  paying  on  three  different  occasions  same  aggregating 
Eleven  Dollars  ($11.00),  Neubedaski  disappeared.  The  Alder- 
man remitted  to  you  the  balance,  after  deducting  all  the  costs 
from  the  amount  paid  by  the  said  Neubedaski. 

Upon  the  foregoing  facts  you  ask  to  be  advised  whether  the 
Alderman  was  authorized  to  deduct  the  whole  amount  of  the 
costs  imposed  on  Neubedaski  or  only  such  proportion  thereof  as 
the  amount  paid  by  Neubedaski  bore  to  the  whole  amount. 

By  the  provisions  of  the  Act  of  May  17,  1917,  P.  L.  199,  an 
alderman  may  grant  leave  to  pay  a  fine  or  costs  by  instalments, 
which,  in  my  opinion,  justifies  leave  to  pay  both  fine  and  costs 
in  that  manner. 

Section  2  of  the  Act  provides  as  follows : 

"In  giving  leave  under  the  foregoing  section,  the  sen- 
tencing authority  shall  fix  the  amount  of  each  instalment  and 
the  dates  of  payment ;  but  no  order  giving  such  leave  shall- 
prescribe  a  period  longer  han  twelve  months  for  the  com- 
pletion of  payment  of  the  entire  fine  or  costs. ' ' 

The  terms  of  the  sentence  entered  by  the  Alderman  in  this 
particular  case  indicate  that  he  granted  leave  to  pay  by  instal- 
ments not  only  the  amount  of  the  fine  but  the  costs  of  the  prose- 
cution. This  being  the  case,  the  Alderman  is  without  authority 
to  deduct  his  whole  costs  from  any  one  or  more  instalments.  He 
is  limited  in  his  deductions  to  a  proportionate  part  of  his  costs 
only,  and  you  are  therefore  accordingly  advsed. 
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Workmen's  Compensation  Board 
\.  / 

PETITION  FOR  DETERMINATION  OF  COMPENSATION 
UNDER  AGREED  FACTS. 

OTTO  AND  KATIE  BOHN.  DEPENDENTS  OF  EARL  V. 
BOHN  vs.  AETNA  CHEMICAL  COMPANY. 

Dependents  and  dependency — Parents. 
By  the  Board,  Jan.  13,  1919 : 

By  the  agreed  facts  submitted  to  the  Board  it  appears  that 
the  son  of  the  claimant  was  earning  at  the  time  of  the  accident 
over  $20  per  week,  that  he  gave  his  earnings  to  his  mother  each 
week  and  that  she  deposited  the  same  in  the  bank  to  the  credit 
of  the  deceased  employe,  and  that  this  was  relied  upon  by  his 
parents  and  necessarily  used  by  them  for  the  purpose  of  mainte- 
nance. 

The  Board  finds  from  these  facts  that  the  average  weekly 
wage  of  the  deceased  was  in  excess  of  $20,  and  therefore  awards 
compensation  at  the  rate  of  20%  of  $20  per  week  or  $4  per 
week  for  a  period  of  300  weeks  beginning  the  14th  day  after  the 
accident  on  June  1,  191S. 
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Common  Pleas  of  Allegheny  County 

v.  > 

ANNIE  LOVASZ  vs.  CARNEGIE  STEEL  CO. 

Workmen's  Compensation — Commutation  of  compensation. 

Compensation  awarded  to  a  widow  may  not  be  commuted 
when  it  will  prejudice  the  interests  of  a  dependent  child. 

Appeal  from  Workmen's  Compensation  Board.  Common 
Pleas  of  Allegheny  County.  No.  517,  January  Term,  1919. 
Reversed. 

CARNAHAN,  J.,  Dec.  20,  1918 : 

The  defendants  are  a  widow  and  minor  children.  The  com- 
pensation to  the  widow  has  been  allowed  in  a  bulk  sum,  to  enable 
her  to  purchase  a  house  and  lot. 

Under  the  law,  there  can  be  no  commutation  of  a  widow's 
allowance,  which  will  prejudicially  affect  the  interest  of  a  minor, 
who  is  also  a  defendant. 

This  Court  has  so  held  in  an  opinion  by  Judge  Brown,  m 
Dolan  vs.  Pittsburgh  Coal  Company,  reported  in  District  Re- 
ports, Vol.  27,  Page  877 ;  4  Dep.  Rep.  540.  The  minor's  interest 
in  the  compensation  awarded  to  the  widow  for  three  hundred 
weeks,  depends  upon  various  contingencies.  The  Board  by  com- 
muting the  widow's  allowance,  sets  aside  all  such  contingencies. 
This,  it  has  no  right  to  do,  because  by  so  doing,  one  of  the  very 
purposes  of  the  act  may  be  defeated,  namely,  safe-guarding  the 
interests  of  the  minor. 

The  case  of  Catlin  vs.  Pickett  &  Company,  decided  by  the 
Supreme  Court  on  October  15,  1918,  in  an  opinion  by  Mr.  Justice 
Simpson,  4  Dep.  Rep.  2363,  is  not  in  conflict  with  the  view  here 
expressed.  There  was  no  commutation  of  compensation  in  that 
case,  such  as  appears  here. 
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Order 

k  now  to-wit,  December  20,  1918  the  order  of  the  Work- 

commutation,  is  reversed,  and  this  cause 
said  Board  for  further  consideration. 


LIZZIE  MIHOK  vs.  CARNEGIE  STEEL  CO. 
Workmen's  Compensation-Covunutation  of 

AppCill  from  Workmen's  Compensation  Board.  Common 
Pleas  Tliheny  County.  No.  516.  January  Term,  1919. 
Reversed. 

CARNAHAN.  J.,  Dec.  20.  1918: 

FOT  fte  reasons  ^S-fsS t  dtTe^tS 
ease  of  Annie  Lovasz  vs.  Carnegie  fcieei  v.*. 
Star,  and  the  decision  to  the  same  effect,  the  act™  of  the 
Board  should  not  be  sustained. 

Order 

And  now  to-wit,  December  20,  1918,  the  order  of  the  Work- 
men^enSati„n^  «  ^  *  <% 

mutation,  is  reversed,  and  tins  carae  is 
Board,  for  further  consideration. 


GUST  JACUBIC  vs.  JONES  ft  LAUGHLIN  STEEL  CO. 

Workmen's    Compensation-Agreements-Review  of-Practice 

and  procedure. 

Won  petition  for  review  of  compensation  agreement  the  Board 
ram  or  *•  same.   But  ,W,„  t,u  p^- 
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ings  of  the  parties  raise  an  issue  of  fact,  the  Board  may  not  set 
aside  the  final  receipt  without  referring  the  case  to  a  Referee  for 
determination  of  the  facts  at  issue.  By  Sec.  426  of  the  Workmen's 
Compensation  Act,  the  Board  may  modify  agreements,  but  the 
procedure  is  the  same  as  that  provided  in  the  case  of  original 
agreement  or  petition,  that  is,  the  case  should  be  assigned  to  a 
Referee  for  hearing  and  determination. 

Appeal  from  Workmen's  Compensation  Board.  Common 
Pleas  of  Allegheny  County.  No  701  Oct.  Term.  1918.  Excep- 
tions sustained  and  case  remanded  to  Board. 

EVANS.  J.,  Dec.  21,  1018: 

The  plaintiff  was  an  employe  of  the  defendant,  and  on  June 
5,  1917,  was  injured  in  the  course  of  his  employment.  On  July 
9.  of  the  same  year,  a  compensation  agreement  was  entered  into 
between  the  employer  and  the  employe,  which  agreement  was 
approved  by  the  Workmen's  Compensation  Board.  Under  the 
compensation  agreement,  the  injury  was  said  to  be  a  fracture  of 
the  femur.  On  November  20.  3917.  a  final  receipt  was  given, 
which  stated  that  the  disability  of  Jacubic  had  terminated  on 
said  November  20.  On  the  27th  of  April,  1918,  Jacubic  presented 
his  petition  to  the  Workmen's  Compensation  Board,  asking  for  a 
review  of  the  compensation  agreement  "as  provided  in  Section 
23  of  the  Workmen's  Compensation  Act  of  1915,"  and  urging 
that  the  plaintiff  sustained  a  double  hernia  and  is  suffering  from 
traumatic  rheumatism  in  addition  to  having  sustained  a  fractured 
leg.  An  answer  filed  by  Jones  &  Laughlin  Steel  Company  to 
this  petition  denies  "that  plaintiff  sustained  a  double  hernia  and 
is  suffering  from  traumatic  rheumatism  as  the  result  of  an 
accident  while  in  the  employ  of  this  Company."  On  July  18, 
1918,  the  Board  made  the  following  order:  "And  now,  July  18, 
1918,  the  final  receipt  in  this  case  is  set  aside  and  the  agreement 
reinstated  and  the  defendant  is  directed  to  pay  compensation 
until  further  action  is  taken  in  the  case."  to  which  order  excep- 
tions were  filed  and  a  writ  of  certiorari  issued  to  bring  up  the 
record. 
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When  this  agreement  was  presented  to  the  Board  for  a 
review,  the  Board  could  have  ratified  or  disapproved  it.  Under 
the  terms  of  the  agreement,  the  final  receipt  released  the  em- 
ployer from  further  payments ;  and  if  there  was  no  mistake,  or 
if  the  incapacity  of  the  employe  had  not  subsequently  increased, 
then  there  was  no  ground  for  the  Board  to  interfere. 

As  a  result  of  the  allegations  in  the  petition  of  the  employe 
and  the  answer  of  the  employer,  a  question  of  fact  arose  which 
the  "Workmen's  Compensation  Board  could  not  pass  upon  except 
on  appeal  from  the  decision  of  a  Referee.  In  the  first  instance, 
the  Board  may  not  pass  upon  a  question  of  fact;  it  can  only 
determine  the  amount  of  compensation  due  to  the  injured  em- 
ploye where  the  facts  have  been  agreed  upon  between  him  and 
the  employer.  In  this  case,  the  facts  were  in  dispute,  and  the 
only  thing  which  the  Board  could  do.  if  the  petition  was  properly 
presented,  would  be  to  refer  the  case  to  a  Referee. 

Section  426  of  the  Workmen's  Compensation  Act  of  1915 
provides  that  an  agreement  of  compensation  may  be  modified  by 
the  Board  on  petition  of  either  party,  but  in  such  case  the  pro- 
cedure shall  be  the  same  as  that  provided  in  the  case  of  the  origianl 
agreement.  But,  by  the  provisions  of  Section  413,  when  a  claim 
or  petition  is  presented,  the  Bureau  shall  promptly  assign  it  to  a 
Referee  for  hearing  and  determination. 

The  only  thing  that  this  Board  did  was  fo  set  aside  the  final 
receipt.  Something  more  had  to  be  clone  in  this  case  before  the 
employer  could  be  required  to  pay  an  additional  compensation ; 
a  competent  authority  must  find  that  there  was  some  mistake 
made  in  the  original  agreemetit  and  that  the  employe 's  incapacity 
has  increased  since  he  signed  the  agreement.  Fnless  that  is  found 
as  a  fact,  the  Board  has  no  power  to  set  aside  the  final  receipt. 

Even  if  this  ease  had  been  referred  to  a  Referee,  this  finding 
of  the  Board  would  have  to  be  set  aside,  for  the  reason  that  the 
Board  had  found  no  facts  upon  which  to  sustain  this  order. 

The  exceptions  of  the  defendant  are  sustained,  and  the 
cause  is  remanded  to  the  Workmen's  Compensation  Board  to 
proceed  with  the  claim  of  the  petitioner  according  to  law. 
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THOMAS  AND  CATHERINE  QUINLAN  vs.  CRUCIBLE 
STEEL  CO.  OP  AMERICA. 

Workmen's  Compensation — Injur}/  in  course  of  employment — 
Act  of  ministration  by  servant  to  himself — Lighting  cigarette 
—Clothes  ignited — Death — Award —  Dzikoivska  vs.  Superior 
Steel  Co.,  I  Dep  Be  p.  2:28  folio  iced. 

Appeal  from  Workmen's  Compensation  Board.  Common 
Pleas  of  Allegheny  Comity.  No.  813  October  Term,  1917. 
Affirmed. 

BROWN,  J.,  Dee.  24.  1918 : 

This  is  an  appeal  by  the  Crucible  Steel  Company  of  America 
from  the  decision  of  the  Workmen's  Compensation  Board 
rendered  July  21,  1917,  affirming  the  finding  of  Thomas  J.  Dunn, 
Referee,  awarding  compensation  to  the  father  and  mother  of 
John  Quinlan,  who  was  burned  to  death  on  the  10th  of  February, 
1917,  in  the  Crucible  Company's  mill,  where  he  had  been  em- 
ployed as  a  catcher  on  the  rolls. 

The  Story  of  young  Quinlan 's  employment  and  of  the  acci- 
dent that  caused  his  death  appears  in  the  Referee's  second  find- 
ing of  fact : 

"Second.  That  John  Quinlan  was  employed  by  the 
Crucible  Steel  Company  of  America  as  a  catcher  on  the  cold 
rolls  of  its  Crescent  Works  situated  at  51st  Street,  and  on 
February  10,  1917,  he  was  at  work  with  Steve  Burkowitz. 
who  was  his  roller,  and  during  the  period  of  employment 
the  said  John  Quinlan  went  to  the  toilet,  and  when  he  was 
returning,  his  roller,  Steve  Burkowitz,  was- near  a  stove  used 
for  heating  the  building,  with  a  cigarette  rolled  and  attempt- 
ing to  light  it  with  a  piece  of  paper  but  being  unable  to 
ignite  the  paper  from  the  fire  in  the  stove,  Quinlan  attempted 
to  assist  him,  and  failed  also,  and  then  procured  a  part  of  a 
newspaper,  put  it  in  the  stovp  and  ignited  the  paper,  and 
lighted  the  cigarette,  and  then  waved  the  newspaper  around 
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iii  the  air  ouec  or  twice,  and  at  the  same  time  called 
'Hurrah,'  evidently  attempting  to  put  out  the  flame  and  in 
doing  so  ignited  a.  burlap  apron  which  he  wore  and  which 
was  covered  with  oil  and  grease  from  handling  the  iron,  and 
was  severely  burned,  resulting  in  his  death  the  same  day ; 
the  said  John  Quinlan  and  Burkowitz,  his  roller,  having* 
suspended  their  work  during  the  time  of  this  occurrence 
while  Quinlan  was  going  to  the  toilet." 

Upon  the  facts  the  case  is  ruled  by  Dzikowska  vs.  Superior 
Steel  Company.  259  Pa.  578. 

And  now,  December  24,  1918,  The  decision  of  the  Workmen's 
Compensation  Board  is  affirmed  and  the  appeal  is  dismissed. 


 °  —  » 

■ 

Common  Pleas  of  Armstrong  County 
v,  / 

JOSEPH  SCHTJEY  vs.  KITTANNING  BOROUGH 

Workmen's  Compensation — Practice  and  procedure — Case 
erroneously  remanded  to  Board — Duty  of  court  to 
a  ward  compensation. 

When  the  Workmen's  Compensation  Board  has  taken  final 
action  on  a  ease,  it  becomes  the  duty  of  the  common  pleas  court, 
on  appeal,  to  enter  a  final  judgment.  It  should  not  remand  the 
case  to  the  Board  for  further  action. 

When  a  case  has  been  erroneously  remanded,  any  subsequent 
action  taken  by  the  Board  is  void. 

Appeal  from  Workmen's  Compensation  Board.  Common 
Pleas  of  Armstrong  County.  No.  61.  Sept.  Term.  1918.  (For 
former  opinion  of  Court,  see  3  Dep.  Rep.  2994.) 
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KING,  P.  J.,  1918: 

The  order  of  this  Court  made  October  17,  1917,  based  upon 
the  reasons  given  in  an  opinion  filed  upon  said  date,  erroneously 
embraced  a  mandatory  provision  as  follows :  ' '  and  the  case  is 
now  remanded  to  the  Referee  for  further  hearing  and  disposi- 
tion." 

Since  the  order  aforesaid  was  made  the  Supreme  Court  has 
decided  in  Rakie  vs.  Coal  &  Iron  Company,  259  Pa.,  page  534, 
that  the  duty  of  the  Court  was  at  that  time  to  enter  a  final  judg- 
men — awarding  compensation,  instead  of  remanding  the  cause 
to  the  Referee. 

Because  of  the  aforesaid  error,  subsequent  proceedings  in 
the  cause  were  had  before  the  Referee  and  upon  appeal  from 
his  award  also  before  the  Compensation  Board  and  it  is  from  the 
latter  decision  of  the  Compensation  Board  that  the  present 
appeal  was  taken. 

All  of  the  proceedings  since  the  date  of  our  aforesaid  order 
before  the  Referee  and  Compensation  Board,  were  the  result 
of  the  said  error  in  "remanding  the  cause,"  and  inasmuch  as 
the  same  was  error,  therefore  void,  we  think  it  logically  follows 
that  all  the  subsequent  proceedings  were  erroneous  and  void. 
In  this  view  of  the  case,  following  the  course  and  reasons  as 
outlined  and  stated  in  the  opinion  of  the  Court  filed  Oct.  17,  1917, 
there  remains  for  us  to  do  that  which  we  would  then  haAre  done, 
viz;  award  to  claimant  compensation.  From  an  inspection  of  the 
record  of  the  case  it  appears  that  Plaintiff  while  in  the  employ  of 
defendant  Borough  lost  the  sight  of  his  right  eye  and  it  is  for 
this  injury  he  claims  compensation.  It  also  appears  that  his 
average  weekly  wages  at  the  time  wore  $12.37,  under  the  law  he 
is  entitled  to  compensation  from  a  period  beginning  fourteen 
days  after  the  date  of  the  accident  which  occurred  June  28,  1916, 
at  the  rate  of  50  per  centum  of  wages  during  125  weeks.  Section 
306c  ach. 

Order  of  Court 

And  now.  January  2,  1919,  the  appeal  of  the  plaintiff  the 
claimant — is  sustained,  the  decision  of  the  "Workmen's  Compen- 


1019  Department  Reports  of  Pennsylvania.  143 


sation  Board  is  reversed,  and  there  is  now  awarded  to  the  claim- 
ant— Joseph  Schuey — against  Kittanning  Borough — the  defend- 
ane — compensation  from  July  12,  1916  for  the  total  loss  of  the 
sight  of  his  right  eye  50  per  cent,  of  $12.37,  his  average  weekly 
wage,  or  $6.18  per  week  during  (125)  one  hundred  and  twenty- 
five  weeks  or  a  total  sum  of  $772.50  and  it  further  ordered 
that  defendant  pay  the  costs  of  said  proceedings. 

/■  \ 

Common  Pleas  of  Berks  County 

MART  A.  KOCH  vs.  PHILA.  &  READING  RWY.  CO. 

Workmen's  Compensation — Interstate  commerce — Practice  and 
•procedure — Failure  of  Board  to  make  findings  of  fact. 

The  husband  of  the  claimant  was  hilled  while  acting  as  a 
crossing  watchman  for  the  defendant.  It  was  contended  for  the 
defendant  that  the  deceased  was  engaged  in  interstate  commerce. 
The  Board,  without  finding  specifically  the  character  of  the 
work  which  the  deceased  was  doing  at  the  time  of  his  death,  con- 
cluded that  there  was  no  proof  that  he  was  engaged  in  interstate 
commerce. 

The  Court  held-  that  a  finding  that  the  deceased  was  or  was 
not  engaged  in  interstate  commerce,  without  more,  is  a  conclusion 
of  law,  and  remanded  the  case  to  the  Board  for  further  finding 
and  determination. 

Appeal  from  Workmen's  Compensation  Board.  Common 
Pleas  of  Berks  County.  No.  67  March  Term.  1918.  Remanded. 
(For  opinion  of  Board,  see  4  Dep.  Rep.  360). 

WAGNER.  J.,  1919: 

The  plaintiff  claimed  payment  under  the  Workmen's  Com- 
pensation Act  from  the  defendant  on  account  of  the  death  of  her 
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husband,  wlio  was  employed  as  a  crossing  watchman  by  the  Com- 
pany. 

One  of  the  defenses  in  this  ease  is  that  at  the  time  of  his 
death  he  was  performing  duties  relating  to  interstate  commerce, 
and  that  therefore  the  defendant  company  is  not  liable  under 
the  "Workmen's  Compensation  Act. 

In  order  to  determine  plaintiff's  right,  it  is  necessary  to 
find  as  a  fact  not  merely  the  general  duties  of  the  deceased  as  a 
crossing  watchman,  but  Avhat  he  was  specifically  doing  at  the 
time  of  his  death.  In  the  fifth  finding  of  fact  by  the  .board,  we 
have  this :  ' '  The  uncontradicted  statement  of  the  claim  petition 
as  to  the  cause  of  the  accident  is  as  follows  :  '  Decedent  was  flagging 
a  freight  train  going  north.  A  shifting  engine  was  sent  south  on 
another  track  for  a  short  distance,  then  came  back  on  same  track, 
caught  and  killed  decedent.'  "  This  is  not  a  finding  of  fact  of 
what  decedent  was  doing  at  the  time  he  met  his  death.  It  is 
merely  a  finding  of  what  is  contained  in  the  statement  of  the 
claim  petition.  Also  in  the  sixth  finding  of  fact  we  have  a  find- 
ing that  the  fact  that  the  deceased  was  engaged  in  interstate 
commerce  has  not  been  proved,  and  the  Board  has  no  evidence 
upon  which  it  can  base  a  finding  that  the  deceased  M  as  so  en- 
gaged. The  finding  whether  or  not  the  deceased  was  engaged  in 
interstate  commerce,  without  more,  is  a  conclusion  of  law :  Flyn 
vs.  New  York,  8.  &  W.  "R.  Co..  101  Atl.  1034,  1035;  Graber  vs. 
Dulnth.  S.  S.  &  A.  Ry.  Co.,  150,  N.  W.  Rep.  489,  491  ;  Smith  vs. 
Industrial  Accident  Commission.  147  Pac.  600,  601. 

In  this  case  the  specific  service  in  which  the  cars  were  en- 
gaged thai  made  up  the  train  should  be  found,  to  enable  the 
Court  to  determine  whether  the  conclusion  of  law  therefrom  is 
justified.  There  is  no  finding  by  the  Board  whether  any  of  the 
cars  of.  as  is  stated  in  the  petition,  this  train  that  the  deceased 
was  flagging,  were  from  without  the  state,  or  were  going  to  points 
without  the  state.  On  pages  8  and  9,  notes  of  testimony,  we  have 
the  evidence  and  also  the  admission,  and  in  that  admission  the 
fact  established  that  a  number  of  the  cars  constituting  the  train 
Avere  bound  from  Port  Reading,  New  Jersey,  and  Pennington 
New  Jersey  to  "Western  Maryland.   "We  have  no  finding  of  fact 
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based  on  this  evidence  and  admission.  If  some  of  the  ears  were 
thus  bound  then,  though  they  may  have  been  empty,  they  were 
engaged  in  interstate  commerce :  Nor,  Car.  R.  R.  Co.  vs.  Zaehary, 
232  U.  S.  248;259. 

The  case  is.  therefore,  not  in  a  position  for  us  to  determine, 
until  we  have  these  additional  findings  of  fact.  We  consequently 
refer  the  case  back  to  the  AVorkmen's  Compensation  Board  for 
further  findings  and  determination. 


 s 

Superior  Court  of  Pennsylvania 
v  / 

LINWOOD  L.  HALLMAN,  substituted  Guardian  of  the  Estate 
OF  LAURA  J.  BENNETT  CAUFFMAN  also  known  as 
LAURA  B.  CAUFFMAN,  a  lunatic  vs.  STAR  FRINTING 
Company. 

Workmen's  Com pensation — Dependents  and  dependency — Wife 
living  apart  from  husband — Confined  in  asylum — Not 
actually  dependent. 

Hie  surviving  widow  had  been  confined  in  an  asylum  since 
1902  and  had  not  been  visited  by  her  husband  for  over  ten  years. 
He  made  no  contribution  for  her  support  and  did  not  communi- 
cate with  her  in  any  way.  The  Board  found,  and  the  Court  below 
affirmed,  that  she  was  not  a  dependent  within  the  meaning  of  the 
Workmen's  Compensation  Act  of  1915. 

Held:    No  error. 

Appeal  from  Common  Pleas  Court.  No.  2  of  Philadelphia 
County,  to  the  Superior  Court.  No.  155,  Oct.  Term,  1918. 
Affirmed. 

HENDERSON,  J.,  Jan.  3.  1918: 

The  principle  involved  in  this  case  is  substantially  covered 
by  the  decision  in  Karpati  vs.  Cambria  Steel  Co.,  65  April  Term, 
1918.  in  which  an  opinion  was  handed  down. 
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The  proceeding  is  one  to  charge  the  defendant  under  the 
Employers'  Liability  (Workmen's  Compensation)  Act  of  1915. 
The  claimant  is  a  representative  of  the  widow  of  the  employe  who 
was  killed  March  14,  1916.    His  wife  became  an  inmate  of  the 
State  Hospital  for  the  Insane  at  Wernersville  on  August  13,  1902. 
and  so  continued  up  to,  and  after,  the  time  of  her  husband's 
death.    Her  husband  had  not  seen  her  for  at  least  ten  years  be- 
fore he  died,  nor  had  he  contributed  anything  to  her  support 
during  the  time  she  was  in  the  hospital.    The  responsibility  of 
the  defendant  is  purely  statutory'  and  the  right  of  the  claimant 
only  arises  when  the  conditions  prescribed  by  the  statute  are 
found  to  exist..   It  is  provided  in  Clause  9  of  Section  373  as 
follows:  ''No  compensation  shall  be  payable  under  this  Act  to  a 
widow  unless  she  was  living  with  her  deceased  husband  at  the 
time  of  his  death  or  was  then  actually  dependent  on  him  for 
support,"    Giving  to  the  language  quoted  its  usual  meaning  it 
can  not  be  successfully  contended  that  the  wife  of  the  decedent 
was  living  with  him  at  the  time  of  his  death.   The  family  relation 
had  been  broken  up  many  years  before  and  no  semblance  of  a 
domestic  establishment  was  maintained.    The  husband  had  not 
even  visited  his  wife  for  many  years  and  held  no  communication 
with  her  by  contribution  to  her  support,  or  otherwise.  Nothing 
disclosed  in  the  case  would  support  a  conclusion  that  the  parties 
ever  would  live  together  again.    The  only  other  ground  of  claim 
is  that  the  wife  was  actually  dependent  on  her  husband  for  sup- 
port at  the  time  of  his  death.    The  question  of  dependency  is 
primarily  one  of  fact  and  a  question  of  fact  under  the  statute 
must  be  disposed  of  by  the  Referee  or  on  appeal  by  the  Work- 
men's Compensation  Board.    It  does  not  appear  how  the  claim- 
ant was  maintained  at  the  hospital  but  presumably  the  State  met 
that  burden.    The  dependency  necessary  to  be  shown  is  actual 
dependency.  This  the  Referee  and  the  Board  found  did  not  exist, 
If  the  question  were  before  us  as  one  of  fact  we  would  reach  the 
same  conclusion  but  we  are  only  concerned  with  any  question  of 
law  which  may  be  brought  up  by  appeal. 

We  think  no  question  of  law  is  raised  by  the  record  and  the 
judgment  of  the  Court  must  therefore  be  affirmed. 
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Public  Service  Commission 

V  / 

IN  RE:  CONTRACT  BETWEEN  THE  CITY  OP  PHILA- 
DELPHIA AND  THE  PHILADELPHIA  RAPID  TRAN- 
SIT CO. 

The  contract  for  which  approval  was  sought  provided  that 
if  at  any  time  the  revenue  should  be  inadequate  for  the  payment 
of  all  charges,  the  payment  of  charges  for  sinking  fund,  taxes  on 
dividends,  and  street  maintenance  should  be  deferred  until  after 
a  dividend  was  paid  to  the  holders  of  the  company's  stock. 

Provision  was  also  made  far-  increasing  or  decreasing  the 
fares  without  the  approval  of  the  Commission,  and  without  hav- 
ing the  Commission  pass  upon  the  reasonableness  of  the  same  in 
the  first  instance. 

The  depreciation  reserve  funds  for  maintenance  of  the  city's 
transit  facilities  were,  by  the  contract,  to  be  invested  in  the 
securities  of  the  Philadelphia  Rapid  Transit  Co. 

Approved  of  this  contract  was  declared  by  the  Commission 
to  be  equivalent  to  approval  of  the  contract  of  1907  between  the 
same  parties.  For  this  reason  and  those  recited  above  the  Com- 
mission refused  to  approve  the  application. 

Municipal  Contract  Docket  No.  831—1918. 

REPORT  AND  ORDER  OF  THE  COMMISSION. 

BY  THE  COMMISSION,  Jan.  14,  1919: 

This  is  an  application  of  the  city  of  Philadelphia  in  which 
the  Philadelphia  Rapid  Transit  Company  joins  for  a  certificate 
of  public  convenience,  approving  a  contract  between  the  said 
city  and  the  Philadelphia  Rapid  Transit  Company  for  the  opera- 
tion of  the  city's  transit  facilities. 

The  agreement  is  in  pursuance  of  the  Act  of  June  17,  1913, 
P.  L.  520.  authorizing  cities  of  the  first  class  to  construct  transit 
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facilities  and  operate  or  lease  them.  The  Act  empowers  the  city 
to  lease  the  transit  facilities  upon  such  terms  and  conditions,  in- 
cluding' the  prescribing-  and  fiyirig  of  rates  for  transportation  as 
the  councils  shall  determine. 

The  Philadelphia  Rapid  Transit  Company  operates  lines  of 
railways,  surface,  subway  and  elevated,  in  the  city  of  Philadel- 
phia and  from  its  last  report  apparently  earns  more  than  suffi- 
cient revenue  after  paying  operating  expenses  to  provide  for  all 
its  fixed  charges  and  pay  a  dividend  of  five  per  cent,  upon  its 
capital  stock. 

Though  the  Act  of  1913  invests  the  city  with  the  full  power 
to  determine  its  terms  and  conditions,  the  contract  must  be  ap- 
proved in  conformity  with  the  Act  of  July  26,  1913,  P.  L.  1371, 
by  this  Commission.  The  approval  of  the  Commission  can  be 
given  "only  if  and  when  the  said  Commission  shall  find  or  de- 
termine that  the  granting  or  approval  of  such  application  is  nec- 
essary or  proper  for  the  service,  accommodation,  convenience  or 
safety  of  the  public. ' ' 

In  view  of  the  duty  placed  upon  the  Commission  and  in  order 
to  reach  a  proper  conclusion,  the  Commission  held  a  number  of 
hearings  at  which  evidence  was  submitted  by  the  applicant  and 
by  protestants  and  oral  arguments  were  presented  and  printed 
briefs  filed— the  latest  data  being  the  detailed  audit  of  the  finan- 
cial reports  for  a  period  of  years  ending  June  30,  1918,  which 
was  furnished  to  us  on  January  7,  1919.  After  due  considera- 
tion, the  Commission  finds  that  the  approval  of  this  application 
is  not  necessary  or  proper  for  the  service,  accommodation,  con- 
venience or  safety  of  the  public  and  the  contract  therefore  is  not 
approved. 

Under  the  evidence  presented  the  Commission  is  of  opinion 
that  a  unified  system  operated  by  the  Philadelphia  Rapid  Tran- 
sit Company  would  accommodate  the  public  and  give  better  serv- 
ice than  separate  operatons  by  the  city  and  the  company. 

The  action  of  the  Commission  in  refusing  the  application 
was  unanimous  and  while  other  objections  were  advanced,  which 
to  some  of  the  Commissioners  are  controlling,  the  following  seem 
vil  ;il  to  the  majority  : 
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1.  The  sums  mentioned  in  Item  6,  Article  XX,  should  not 
be  postponed  in  payment  as  set  forth  in  Clause  2  of  that  article, 
and  should  be  cumulative,  as  are  the  payments  mentioned  in 
Items  2,  3,  4  and  5.  The  taxes  on  dividends  and  the  payments 
on  account  of  paving  are  obligations  of  some  of  the  underlying 
companies  in  accordance  with  their  charters  or  Acts  of  Assembly. 
These  sums  are  now  treated  as  fixed  charges  and  should  be  paid 
before  any  dividends  are  declared. 

2.  The  Commission  cannot  approve  of  the  method  proposed 
for  increasing  or  lowering  the  rate  of  fare.  To  so  do  would 
in  effect  be  determining  that  the  initial  rate  is  just  and  reason- 
able. This  the  Commission  declines  to  do  except  in  accordance 
with  the  methods  and  upon  consideration  of  the  principles  recog- 
nized by  the  Public  Service  Company  Law. 

3.  The  provisions  of  Article  XXII  as  to  the  custody  and 
control  of  funds,  A  and  B,  do  not  meet  with  the  Commission's 
approval.  The  depreciation  reserve  funds  A  and  B  are  for  the 
maintenance  of  the  city's  transit  facilities.  These  funds  will  be 
the  property  of  the  city  of  Philadelphia.  They  should  be  de- 
posited with  the  City  Treasurer  or  the  Sinking  Fund  Com- 
missioners, as  Councils  may  determine,  and  should  be  invested 
in  legal  securities  so  as  to  be  available  at  all  times  for  repairs, 
replacements  and  renewals,  but  should  not  be  invested  in  the 
bonds,  notes  or  other  securities  of  the  Philadelphia  Rapid  Tran- 
sit Company,  as  provided  in  the  proposed  lease  or  contract. 

4.  The  Commission  will  not  now  approve  any  contract  which 
would  be  in  effect  an  approval  of  the  contract  of  1907.  The 
latter  is  not  before  the  Commission,  and  having  been  entered  into 
prior  to  1913  does  not  require  the  Commission's  approval  and 
the  Commission  will  not  in  any  indirect  manner  give  its  approval 
to  that  contract. 

The  proposed  contract  in  the  particulars  herein  mentioned 
does  not  meet  with  the  Commission 's  approval  and  an  order  will 
be  made  refusing  the  application. 

Order 

This  mttter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  petition  and  protests 


150 


Department  Reports  of  Pennsylvania. 


5  Dep.  Rep. 


on  file  and  having  been  duly  heard  and  submitted  by  the  par- 
ties, and  due  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having  on  the  date  hereof 
made  and  filed  of  record  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  approved 
and  made  a  part  hereof. 

Now,  to  wit,  January  14,  1919,  it  is  ordered:  That  the  peti- 
tion in  this  case,  and  the  approval  of  contract  prayed  for,  be  and 
the  same  are  hereby  refused. 


IN  RE:  CONTRACT  BETWEEN  THE  CITY  OF  PHILA- 
DELPHIA AND  THE  PHILADELPHIA  RAPID  TRAN- 
SIT CO. 

Municipal  Contract  Docket  No.  831—1918. 

CONCURRING  OPINION  OP  COMMISSIONER 
MeCLURE. 

McCLURE,  Commissioner,  Jan.  15,  1919 : 

A  unified  system  of  transportation  in  the  City  of  Philadel- 
phia, such  as  is  provided  for  in  this  contract,  is  agreed  all  around 
to  be  a  most  desirable  accomplishment.  I  would  not  withhold  ap- 
proval of  a  contract  merely  because  one  party  to  it  would  gain 
what  we  might  consider  to  be  an  advantage  over  the  other.  This 
is  a  business  venture,  undertaken  by  two  corporations  who, 
with  the  advice  of  able  counsel,  were  dealing  with  each 
other  at  arms  length.  Many  problems  arose,  most  difficult  of 
solution.  This  contract  is  the  result  of  long  negotiations  and  both 
parties  are  content  with  its  terms.  Microscopical  defects  should 
not  be  sought  and  if  found  not  be  permitted  to  stand  in  the  way 
of  its  approval. 

I  am  not  jealous  of  the  Supervisory  Board  created  by  the 
contract.  No  powers  could  be  conferred  upon  it  that  would 
interfere  with  the  jurisdiction  of  this  Commission.    The  termin- 
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ology  gives  me  no  concern.  Whether  the  instrument  be  a  lease  or 
a  contract  or  a  lease  and  contract  is  of  no  moment, 

To  me  the  objectionable  features  of  the  agreement  are  the 
attempt  to  have  this  Commission  by  indirection  approve  the  con- 
tract of  1907  and  the  provision  for  the  revision  of  fares.  These 
directly  concern  the  general  public,  the  car  rides  whose  interests 
it  is  our  duty  to  protect.    Our  approval  would  evidence  our  as- 
sent to  all  the  rentals  and  other  obligations  of  the  transit  com- 
pany to  its  underlying  companies  amounting  to  $7,365,900  per 
annum,  being  used  in  the  making  of  a  rate  base  regardless  of  the 
real  value  of  their  properties  used  and  useful  in  the  transporta- 
tion of  passengers.    Here  a  base  for  the  determination  of  just 
and  reasonable  rates  of  fare  not  recognized  by  the  law  is  at- 
tempted to  be  set  up  by  contract, 

Undoubtedly  upon  our  approval  the  parties  would  act  on 
the  faith  of  the  provisions  of  the  contract.    And  yet  there  is 
nothing  in  the  contract  and  nothing  could  have  been  put  into  it 
which  would  prevent  this  Commission  at  any  time  in  the  future 
upon  complaint  made  from  fixing  a  just  and  reasonable  rate  of 
fare  and  this  rate  would  of  necessity,  under  the  law,  be  based 
upon  the  fair  value  of  its  property  and  not  upon  the  contract 
obligations  of  the  Rapid  ransit  Company  to  its  underlying  com- 
panies.   Our  approval  would  be  a  vain  thing  and  would  mislead 
the  parties  to  their  injury.    Hence  the  application  is  properly 
refused. 

IN  RE-  CONTRACT  BETWEEN  THE  CITY  OF  PHILA- 
DELPHIA AND  THE  PHILADELPHIA  RAPID  TRAN- 
SIT CO. 

Muncipal  Contract  No.  831-1918. 

CONCURRING  OPINION  OF  COMMISSIONER 
RILLING. 

RILLING,  Commissioner,  Jan.  6,  1919 : 

There  is  no  controverting  the  fact  that  the  great  and  grow- 
ing city  of  Philadelphia  is  in  urgent  need  of  an  extended,  em- 
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cient  and  up-to-date  transit  system  whereby  the  public  may,  by 
paying  a  reasonable  fare,  be  afforded  safe  rapid  transit  facili- 
ties. There  is  no  municipality  where  local  conditions  are  more 
inviting  or  permit  an  efficient  paying  transit  system  to  be  con- 
structed and  operated  with  less  onerous  engineering  difficulties 
to  contend  with.  The  return  to  the  owners  we  believe  will  be 
assured  if  it  is  economically  operated  and  they  are  content  with 
a  fair  return  upon  a  proper  valuation  of  their  property.  "We 
concur  in  the  order  made  by  the  Commission  disapproving  the  pro- 
posed contract  made  between  the  city  of  Philadelphia  and  the 
Philadelphia  Rapid  Transit  Company,  and  on  account  of  the  im- 
portance thereof  deem  it  proper  to  further  set  forth  our  reaosns 
for  so  doing. 

The  so-called  lease  in  our  opinion  is  not  really  a  lease.  The 
city  does  not  thereby  let  any  property  to  the  company,  neither 
does  the  company  in  any  manner  or  at  any  time  agree  to  pay  to 
the  city  a  single  penny  as  rental  for  property  leased  to  it.  The 
proposed  contract  provides  in  general  that  the  city  shall  at  its 
own  cost  and  expense  construct  certain  lines  costing  upwards  of 
one  hundred  millions  of  dollars  and  when  completed  turn  the 
same  over  to  the  company  to  be  operated  by  it  jointly  with  its 
own  property  as  a  unified  system,  the  earnings  thereof  to  be 
applied  as  therein  specified.  It  partakes  more  of  the  character  of 
a  co-partnership  agreement  wherein  each  of  the  parties  contribute 
certain  property  and  agree  to  a  division  of  the  profits.  Its  ap- 
proval would  result  in  an  entangling  alliance  between  the  city 
and  company  productive  of  litigation,  loss  and  expense  to  the 
city  without  conserving  the  public-welfare. 

Out  of  the  gross  revenue  of  the  unified  system  (bearing  in 
mind  this  includes  earnings  on  city  property)  there  is  to  be  paid 
eight  items  set  forth  in  Article  XX,  paragraph  1,  as  follows : 

Item  1.  Operating  cost,  maintenance  and  damages.  (The 
Commission  has  had  no  information,  whether  these  items  are 
reasonable  or  not.) 

Item  2.  All  taxes  and  charges  of  every  kind  which  the  city 
or  the  company  may  be  required  to  pay  to  any  constituted  gov- 
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ernmcntal  authority,  except  taxes  on  dividends  PAYABLE  BY 
THE  COMPANY  TO  THE  CITY,  which  are  included  m  Item  6. 

Item  3.  All  payments  in  the  nature  of  fixed  charges  for 
which  the  company  shall  be  obligated  under  any  mortgage,  lease, 
or  other  form  of  contract,  to  be  ascertained  by  an  audit  therein 
provided  for. 

Item  4.  Interest  and  sinking  fund  payments  on  new  securi- 
ties and  dividends  and  sinking  fund  payments  on  new  capital 
stock  of  the  company. 

Item  5.    Payments  into  depreciation  reserve  funds. 

Item  6.  Sinking-fund  payments  required  under  Section  9 
of  the  1907  contract ;  payments  due  the  city  for  taxes  on  divi- 
dends to  stockholders  of  subsidiary  lines  as  imposed  by  the  char- 
ters of  the  respective  companies ;  and  all  payments  due  the  city 
under  section  10  of  the  1907  contract  in  lieu  of  paving,  repavmg 
and  repair  of  occupied  streets,  snow  removal  and  car  licenses. 

It  is  important  to  observe  that  all  payments  in  Item  6  go  to 
the  city,  are  of  large  amount,  and  therefore  are  an  important 
part  of  its  revenue.  The  sinking-fund  is  not  an  exception,  the 
right  being  reserved  by  the  city  in  the  1907  contract  at  a  time 
therein  specified  to  require  that  sum  and  all  further  payments  to 
be  turned  over  to  the  city  and  become  its  absolute  property. 

Item  7.  After  the  payment  of  the  foregoing  six  items,  the 
balance  of  gross  revenue  of  the  unified  system  becomes  current 
net  revenue,  from  which  the  company  shall  pay  to  the  city  5 
per  cent,  on  its  investment  in  transit  facilities  and  5  per  cent, 
on  the  company's  capital  stock  fixed  at  $30,000,000. 

Item  8.  Payment  to  the  city  equal  to  the  difference  between 
the  5  per  cent,  paid  to  the  city  on  its  investment  and  the  total 
amount  of  interest  and  sinking-fund  charges  on  such  investment 
in  transit  facilities. 

All  the  above  payments  are  made  subject  to  the  following 
conditions,  to  which  we  desire  to  call  especial  attention : 
Article  XX.  paragraph  2  : 

' '  The  foregoing  payments  under  the  various  items  shall 
be  cumulative.  Payments  under  Items  Nos.  1  to  5  inclusive 
shall  be  cumulative  in  the  order  named  and  shall  be  made 
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before  any  application  of  gross  revenue  in  subsequent  years 
to  current  payments. ' ' 

' '  If  after  application  of  all  current  Revenue  and  the  use 
of  New  and  Initial  Surplus  as  provided  in  paragraph  3-b 
hereof,  there  shall  remain  in  any  year  a  deficit  in  respect  to 
payments  due  under  Items  6,  7  and  8,  the  same  shall  not  be 
made  up  out  of  subsequent  current  Gross  Revenue  until  all 
current  payments  in  any  year  shall  have  been  made  and  the 
company's  Initial  Surplus  restored  to  the  extent  that  it  has 
been  depleted  by  payments  under  paragraph  3-b  hereof. ' ' 

Then  follows  that  to  which  we  make  serious  objection.  Mark 
the  language : 

"Thereafter  any  deficits  in  Item  7  shall  be  made  up 
before  deficits  in  Items  6  and  8." 

The  preferred  Item  7  is  a  return  upon  the  investment  of  the 
city  also  5  per  cent,  payable  to  the  company  on  the  arbitrarily 
fixed  value  of  $30,000,000  representing  its  stock,  whereas  the  de- 
ferred Items  6  and  8  cover  charges  for  large  amounts  accruing  to 
the  city,  and  if  paid  become  a  part  of  its  revenue. 

The  preference  here  given  to  dividends  to  be  paid  on  the 
company's  stock  is  specifically  prohibited  by  the  1907  contract, 
now  effective,  as  to  the  sinking  fund  payments.  The  prohibition 
is  found  in  Section  9  and  is  as  follows : 

"These  payments  shall  be  treated  by  the  company  as 
fixed  charges  reducing  the  income  applicable  to  dividends  to 
its  stockholders  and  to  the  city ;  and  no  dividends  shall  be 
payable  to  stockholders  or  distribution  of  surplus  earnings 
made  to  the  city  as  long  as  any  such  payments  shall  be  in 
arrears. ' ' 

It  will  thus  be  observed  that  if  at  any  time  the  revenue  shall 
not  be  adequate  for  all  charges  (and  in  this  respect  it  should  be 
borne  in  mind  that  its  conservation  through  economy  in  man- 
agement lies  with  the  company) ,  the  payment  of  these  large 
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amounts  of  fixed  charges  for  sinking  fund,  taxes  and  street 
maintenance,  constituting  City  Revenue,  are  set  aside  in  order 
to  pay  a  dividend  to  the  holders  of  the  company's  $30,000,000  of 
stock. 

At  this  point  it  is  well  to  call  attention  to  the  fact  that  the 
Commission  has  no  knowledge  or  information  as  to  what  this 
$30,000,000  represents,  if  anything.  Neither  does  this  proposed 
contract  provide  that  such  fact  be  established.  The  value  of  the 
company's  used  and  useful  property  (the  only  property  on 
which  the  law  allows  a  return  to  be  paid)  may  or  may  not  be 
exceeded  by  the  extent  of  the  prior  liens  and  holdings.  So  that 
all  that  is  required  is  a  lack  of  net  revenue,  to  permit  the  com- 
pany to  pay  to  its  stockholders  one  and  one-half  millions  of  dol- 
lars' per  year  in  dividends,  out  of  funds  belonging  to  the  city, 
and  without  any  right  whatever  for  the  payment  of  a  dividend  to 
the  company's  stockholders  having  been  established.  This  one 
provision,  we  contend,  is  such  that  it  condemns  the  entire  con- 
tract. 

From  the  evidence  adduced  (Twining  exhibit  No.  5),  the 
total  outstanding  stock  and  bonds  of  the  Philadelphia  Rapid 
Transit  Company's  constituent. companies  held  by  the  public  on 
June  30,  1916,  was  $94,269,663.00.   The  company  pays  annually 
to  the  public  holdings  for  interest  and  dividends  $9,183,615.00. 
In  addition  to  this  the  company  by  the  proposed  agreement  pro- 
poses to  add  $29,978,875.00  of  its  own  capital  stock  and  provide 
for  the  payment  of  five  per  cent,  thereon.   This  would  result  in 
a  total  capitalization  of  $124,248,838.00  with  an  annual  charge 
against  the  public  for  return  of  $10,682,559.00,  making  an  aver- 
age fixed  charge  of  8.6%.    We  should  bear  in  mind  that  included 
in  this  capitalization  there  are  otitstanding  bonds  amounting  to 
$38,267,100.00  bearing  a  much  less  rate  of  interest,  so  that  on 
the  capital  stock  the  dividends  paid  are  much  in  excess  of  8.6%. 
The  evidence  also  discloses  the  fact  that  the  company  has  in  all 
661  miles  of  single  track.    With  this  capitalization  it  would  have 
a  valuation  of  nearly  $200,000.00  per  mile  of  track.  Many  streets 
have  double  track  and  included  in  this  trackage  are  the  Market 
Street  Subway  and  elevated  lines.    Should  the  Public  Service 
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Commission  created  by  the  legislature,  vested  with  supervising 
authority  to  regulate  the  reasonableness  of  rates  upon  a  fair 
value  basis,  be  asked  to  approve  a  contract  like  the  one  before  us 
without  being  furnished  any  evidence  as  to  the  value  of  the  prop- 
erty ?  To  ask  such  a  suestion  is  to  answer  it.  We  do  not  desire 
in  any  manner  to  express  any  opinion  as  to  the  value  of  the 
system  operated  by  the  company  for  we  have  not  been  furnished 
with  any  information  upon  which  to  base  any  opinion. 

"Whether  these  payments  specified  in  the  1907  contract  to 
be  made  to  the  city  on  account  of  its  relieving  the  company  from 
the  payment  and  performance  of  lawful  obligations  are  adequate 
in  amount  we  need  not  determine.  What  we  wish  to  call  atten- 
tion to  is  the  fact  that  they  and  the  other  payments  provided 
for  in  paragraph  6  of  the  proposed  contract  are  a  source  of 
revenue  to  the  city  of  nearly  a  million  dollars  per  year  and  an- 
nually increasing,  and  if  not  paid  the  city  treasuiy  is  depleted  to 
that  extent. 

In  this  manner  the  provisions  of  the  proposed  contract  spe- 
cifically provide  that  the  revenues  due  to  the  city  may  under  the 
conditions  therein  set  forth  be  used  to  pay  a  return  upon  the 
stock  of  the  company.  We  do  not  believe  that  the  company 
should  in  this  indirect  manner  be  subsidized  by  the  city.  A  pro- 
vision in  our  Constitution  prohibits  a  municipality  from  paying 
or  appropriating  any  of  its  money  or  loaning  its  credit  to  a  cor- 
poration. This  provision  in  our  opinion  is  violated  by  the  fore- 
going terms  of  the  proposed  contract. 

The  Ohio  Constitution  contains  a  like  provision.  The  Sii- 
preme  Court  of  that  State  in  Walker  vs.  Cincinnati,  21  Ohio, 
page  14,  said : 

"The  mischief  which  this  section  interdicts  is  a  busi- 
ness partnership  between  a  municipality  or  sub-division  of 
the  State  and  individuals  or  private  corporations  or  asso- 
ciations. It  forbids  the  union  of  public  and  private  capital 
or  credit  in  any  enterprise  whatever.  In  no  project  originated 
by  individuals,  whether  associated  or  otherwise,  with  a  view 
to  gain,  are  the  municipal  bodies  named  permitted  to  partici- 
pate in  such  a  manner  as  to  incur  pecuniary  expense  or  lia- 
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bility.  They  may  neither  become  stockholders  nor  furnish 
money  or  credit  for  the  benefit  of  the  parties  interested 
therein. ' ' 

Our  own  Supreme  Court  in  Brode  vs.  Philadelphia,  230 
Pennsylvania,  page  434,  in  which  case  it  was  considering  the  con- 
tract of  1907,  quoted  the  foregoing  with  approval.  In  speaking 
of  the  1907  contract  our  Supreme  Court  said : 

"Passing  from  the  preambles  to  the  terms  of  the  con- 
tract, as  they  appear  in  its  fifteen  clauses,  there  is  not  to 
be  found  in  any  one  of  them  a  line  which  provides  that  dur- 
ing the  period  for  which  it  is  to  run  a  dollar  of-  the  city's 
money,  raised  by  taxation  or  otherwise,  paid  into  its  treas- 
ury, is  to  be  obtained  by  or  appropriated  to  the  Philadel- 
phia Rapid  Transit  Company." 

\ 

Here  the  court  indicates  as  clear  as  language  can  express  it 
that  had  the  contract  of  1907  contained  any  such  provisions  as 
are  found  in  the  contract  now  under  consideration,  it  would  have 
held  the  same  to  be  illegal. 

Continuing,  the  court  in  said  case  on  page  453  said : 

' '  The  city  and  the  company  could  not  become  partners, 
for  neither  possessed  the  corporate  power  to  enter  into  a 
partnership  with  any  one  and  of  this  all  the  world  must  take 
notice  in  dealing  with  either." 

If  it  should  be  urged  that  the  earnings  of  the  unified  sys- 
tem may  be  sufficient  that  it  will  at  no  time  be  necessary  to  with- 
hold the  city's  payments  in  order  to  pay  the  five  per  cent,  divi- 
dends on  the  company's  stock,  our  reply  is  that  it  need  not  be 
demonstrated  to  a  certainty  that  such  a  result  will  follow.  If 
it  is  possible  to  occur,  such  a  possibility  is  sufficient  to  condemn 
the  contract. 

"We  must  also  consider  that  bonds  are  to  be  issued  by  the 
city  for  the  entire  cost  of  the  city  lines  on  which  interest  and 
sinking  fund  charges  are  paid  from  City  revenue. 
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If  the  city  does  not  receive  from  the  earnings  of  its  lines 
these  charges  a  result  that  we  fear  would  occur  under  the  pro- 
vision of  the  contract  then  the  city  would  be  devoting  its  prop- 
erty for  the  benefit  of  the  company. 

The  contract  creates  a  board  to  assist  in  the  supervision 
and  operation  of  the  unified  system.  In  Article  31,  Section  7, 
it  provides  that  the  board  shall  not  deprive  the  company's  offi- 
cers and  directors  of  the  management  of  the  company's  prop- 
erty, nor  shall  anything  therein  contained  be  deemed  a  delega- 
tion of  power  vested  by  law  in  the  Director  or  Commission.  Not- 
withstanding this  provision,  the  contract  does  in  Section  3  of  the 
same  article  explicitly  delegate  to  the  board  certain  powers  and 
rights  that  are  vested  in  the  company  and  the  Commission.  It 
grants  to  the  board  the  right  to  pass  upon,  adopt  and  alter  rules 
and  standards  of  maintaining  service ;  routing,  as  well  as  ade- 
quacy and  suitability  of  equipment,  to  establish,  omit  or  change 
starting  and  stopping  points  on  all  lines.  These  and  other  mat- 
ters therein  delegated  to  the  board  are  vested  in  the  company 
and  the  Commission,  and  if  valid  necessarily  must  be  concurrent 
with  and  not  superior  to  the  rights  of  the  company  and  the 
powers  of  the  Commission.  Suppose  any  order  made  by  the 
board  should  conflict  with  the  Commission  or  be  deemed  im- 
proper by  the  company ;  which  woxdd  control  1  And  what  an 
unfortunate  situation  woidd  thereby  be  created. 

This  board  is  so  constituted  that  it  presents  great  oppor- 
tunity for  manipulation.  Its  existence  in  our  opinion  is  inimical 
to  the  best  interests  of  the  city  of  Philadelphia.  If  the  lines  to 
be  constructed  by  the  city  are  to  be  operated  with  the  property 
of  the  company's  as  a  unified  system  by  the  company,  the  duty 
of  the  company  to  render  adequate  service  is  no  greater  nor  less 
than  that  of  any  other  public  utility,  and  the  fact  that  part  of 
the  system  is  owned  by  the  city  can  furnish  no  excuse  for  the 
creation  of  such  a  board.  The  law  has  provided  a  method  for 
supervising  the  affairs  of  the  Philadelphia  Rapid  Transit  Com- 
pany as  well  as  every  other  public  service  company  in  the  State. 
Until  that  method  has  proven  inadequate  it  should  be  permitted 
to  prevail.    When  it  no  longer  meets  the  purpose  for  which  it 
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was  intended,  then  it  should  be  replaced  by  such  other  super- 
visory authority  through  proper  legislation  as  will  meet  the  de- 
sired end. 

Why  should  not  the  Philadelphia  Rapid  Transit  Company 
in  the  first  instance,  at  least,  like  every  other  utility  in  the  State, 
be  given  the  opportunity  to  demonstrate  its  ability  to  manage 
its  own  affairs?  Why  should  it  be  sngled  out  from  all  others 
and  placed  under  the  supervision  of  a  board  of  this  kind?  If 
in  the  future  it  fails  to  perform  its  duty,  it  will  then  be  ample 
time  to  visit  it  with  such  a  supervision  as  its  then  shortcomings 
may  require.  The  present  management  of  the  company  de- 
serves credit  for  what  it  has  accomplished  under  most  trying 
conditions  with  the  means  at  hand.  It  was  asked  to  assume  man- 
agement of  the  company's  affairs  when  they  were  in  a  deplor- 
able condition. 

Another  objection  to  be  urged  against  the  proposed  con- 
tract is  that  it  arbitrarily  provides  that  if  increased  revenues 
are  needed  (which  increase  is  determined  by  the  company),  the 
fares  shall  be  increased,  and  if  at  any  time  the  revenues  are 
more  than  required  (still  under  the  management  of  the  com- 
pany), the  fares  are  to  be  reduced,  thereby  assuming  that  in- 
creased fares  will  produce  increased  revenue  and  reduced  fares 
will  show  a  reduction.  Can  such  an  assumption  be  accepted  as 
correct  ?  We  think  not.  It  is  at  variance  with  experience  and 
sound  economics.  There  is  in  the  operation  of  every  company 
a  certain  fare  to  be  ascertained  by  careful  study  and  tests,  which 
will  provide  the  maximum  net  revenue  for  the  company.  This 
fare  may  fluctuate  as  the  conditions  under  which  the  company 
operates  vary.  A  reduction  in  fares  may  increase  the  net  reve- 
nue and  an  increase  lessen  the  same. 

We  are  bold  enough  to  venture  the  prediction  that  consider- 
ing all  the  conditions  under  which  the  unified  system  when  com- 
pleted will  operate  in  Philadelphia,  under  normal  conditions,  the 
maximum  net  revenue  (the  amount  remaining  after  the  payment 
of  all  proper  cost  to  operate  and  maintain  the  system  economi- 
cally) would  be  produced  by  adopting  a  straight  five  cent  fare 
within  the  limits  of  Philadelphia,  with  free  transfers.  Such 
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fares  will  greatly  stimulate  traffic,  specially  short  riders,  who  are 
the  most  profitable  to  the  company.  The  increased  facilities  and 
operating  cost  required  to  serve  the  increased  travel  would  be 
more  than  overcome  by  the  augmented  revenue.  More  than  that 
it  would  result  in  rendering  the  best  service  to  the  public,  and 
that,  after  all,  is  the  first  consideration.  A  five  cent  fare  would 
tend  to  prevent  congestion  in  the  housing  conditions  in  the  cen- 
tral portion  of  the  city  with  all  its  accompanying  evils  and 
would  also  develop  and  improve  outlying  districts  increasing 
values,  thereby  adding  to  city  revenue.  A  careful  reading  of 
this  contract  cannot  fail  to  impress  us  that  the  main  thought 
before  those  who  framed  it  was  to  produce  revenue,  and  that  the 
matter  of  service  to  the  public  was  made  secondary.  This  order, 
we  think,  should  be  reversed. 

"VVe  do  not  know  whether  it  is  possible  for  the  city  of  Phila- 
delphia under  any  circumstances  or  conditions  to  contribute  any 
part  of  its  revenue  in  order  to  reduce  street  railway  fares.  If  it 
can  be  done  and  the  city  desires  from  its  general  revenue  to  assist 
the  car  rider,  we  know  of  no  better  way  to  promote  the  public 
welfare  than  to  let  the  city  contribute  to  or  wholly  provide  any 
deficiency  that  might  arise  or  result  from  a  five  cent  fare  on  the 
unified  system.  That  is,  to  let  the  city  make  up,  in  whole  or  in 
part,  the  difference  between  the  net  revenue  produced  by  a  five 
cent  fare  under  an  efficient  and  economical  management,  and  the 
amount  of  fair  return  herein  indicated  that  the  company  would 
be  entitled  to  receive.  Such  a  provision,  however,  should  not 
be  provided  for  by  a 'long  term  arbitrary  agreement.  Appro- 
priations out  of  the  public  funds  should  be  made,  therefore, 
annually  only  after  it  has  been  demonstrated  that  the  company 
has  been  economically  managed  and  that  any  deficiency  of  the 
character  indicated  really  exists. 

We  need  not  comment  upon  the  rentals  payable  by  the  com- 
pany to  the  stockholders  of  its  constituent  companies  under  the 
provisions  of  the  leases  made  whereby  it  is  operating  the  same, 
which  rentals  it  is  claimed  are  in  some  instances  at  least  exces- 
sive. 

Whether  such  rentals  are  excessive  or  not,  or  if  the  leases 
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providing  for  their  payment  are  legal  and  binding-,  we  need  not 
determine,  f  such  rentals,  be  they  much  or  little,  are  to  be  paid, 
they  should  only  be  paid  out  of  the  fair  return  that  the  Phila- 
delphia Rapid  Transit  Company  is  entitled  to  receive  upon  the 
fair  value  of  the  used  and  useful  property  in  the  system  oper- 
ated by  it.  When  the  company  made  these  leases  it  assumed  full 
responsibility  therefor,  which  it  cannot  now  shift  and  place  upon 
the  public.  If  any  mistakes  have  been  made  they  should  be 
visited  upon  the  company  and  not  upon  the  car-riders.  The 
leases  are  for  long  terms  and  it  would  be  highly  improper  if  any 
excessive  rentals  should  be  paid  by  the  innocent  car-riders.  The 
law  vests  in  the  company  the  right  to  lease  and  operate  lines  of 
other  companies.  By  so  doing  it  succeeds  to  their  rights  and 
assumes  their  obligation.  The  company's  entire  system  should 
be  considered  from  the  viewpoint  that  it  is  the  owner  thereof  and, 
in  determining  its  fair  value,  the  property  owned  by  the  com- 
pany, as  well  as  that  leased  by  it,  should  be  considered  as  one, 
and  a  fair  return  allowed  thereon,  out  of  which  all  charges  and 
costs  for  operation,  the  amount  to  be  set  aside  for  depreciation, 
and  fair  return  should  be  paid. 

With  the  enactment  of  the  Public  Service  Company  Law  in 
1913  (and  Pennsylvania  was  one  of  the  last  states  in  the  Union  to 
place  such  a  law  upon  its  statute  books),  there  was  provided  and 
put  into  effect  in  our  Commonwealth  a  state-wide  system  of  pub- 
lic utility  regulation,  whereby  all  public  service  companies  are 
in  theory,  at  least,  supposed  to  have  their  affairs  'supervised  in 
order  that  they  may  render  adequate  efficient  service  to  the  pub- 
lic, in  return  for  which  they  have  a  right  to  receive  over  and 
above  their  fair  operating  cost  and  a  proper  amount  for  depre- 
ciation, a  fair  return  to  the  owners  based  upon  the  fair  valuation 
of  their  used  and  useful  property.  This  return,  we  think,  should 
be  not  less  than  8  per  cent.  Under  the  provisions  of  the  pro- 
posed contract  the  State  supervision  of  the  affairs  of  the  Phila- 
delphia Rapid  Transit  Company  is  practically  nullified.  It  is 
taken  cut  from  under  the  provisions  of  the  Public  Service  Com- 
pany I  and  therefore  to  all  intents  and  purposes  repeals  the 
same,    Fares  are  raised  without  regard  to  the  ascertainment  of 
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any  of  the  values  of  the  company  and  dividends  are  to  be  paid 
upon  stock  without  knowing  whether  or  not  it  represents  prop- 
erty used  and  useful  in  the  public  service.  Suppose  the  Commis- 
sion were  to  approve  the  contract  and  thereafter  a  complaint 
should  be  made  that  the  fares  were  excessive.  In  what  position 
would  the  Commission  find  itself,  having  approved  the  contract 
with  these  rate  regulation  provisions  therein? 

Aside  from  the  objections  hereinbefore  noted,  we  think  this 
contract,  should  be  viewed  and  the  wisdom  of  its  approval  de- 
termined from  normal  conditions,  and  the  proper  consideration 
of  the  possible  future  growth  and  development  of  the  city,  giv- 
ing due  weight  to  what  has  occurred  in  the  past.  If  the  city  of 
Philadelphia  desires  to  enter  upon  the  policy  of  municipal  owner- 
ship of  transit  facilities,  as  it  seems  to  have  done,  and  the  wis- 
dom of  which  we  are  not  convinced,  and  does  not  desire  to  oper- 
ate such  facilities,  let  it  make  a  lease  thereof  for  a  definite  period, 
providing  for  a  fixed  return,  making  the  terms  thereof  elastic 
enough  to  meet  conditions  as  they  arise,  and  which  cannot  pos- 
sibly be  foretold,  with  a  mutual  right  therein  vested  in  both 
parties  to  terminate  the  same  at  certain  stated  periods  upon 
giving  due  notice  to  the  other. 


BOROUGH  OF  NEWVILLE  vs.  NEWVILLE 
WATER  CO. 

Rates — Increase  of — Water  companies — Fire  protection — 
SIvnicipal  contract  fixing  same. 

The  respondent  increased  its  rates  to  the  complaining  bor- 
ough, for  fire  protection,  from  $275  to  $875  per  year.  The  latter 
contended  that  the  new  rate  was  unreasonable  and  in  violation,,  of 
the  contract  between  the  parties. 

The  Commission  fixed  the  rate  at  $600  per  year,  effective 
Feb.  1,  1919,  and  retained  jurisdiction  of  the  complaint  for  the 
purpose  of  determining  the  amount  of  damages,  if  any,  sustained 
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by  the  complainant  by  reason  of  the  collection  of  excessive 
charges,  and  with  view  to  an  order  of  reparation. 

Complaint  Docket  No.  1800. 

REPORT  AND  ORDER  OP  THE  COMMISSION. 

ALCORN,  Commissioner,  Jan.  7.  1919: 

The  Newville  Water  Company  filed  an  amended  tariff  No- 
vember 14,  1917,  effective  January  1,  1917,  providing  for  a  charge 
of  approximately  $875  per  annum  to  the  Borough  of  Newville 
for  fire  protection  service.  This  is  the  first  tariff  filed  by  the 
respondent  covering  the  rates  for  fire  protection.  The  previous 
rate  was  $275  per  annum  in  accordance  with  a  contract  dated 
December  12,  1907,  expiring  July  1,  1916. 

In  its  complaint  the  Borough  of  Newville  alleges  that  the 
tariff  is  illegal  because  it  is  made  effective  January  1,  1917 ;  that 
the  respondent  has  failed  to  post  and  file  the  said  tariff  as  pro- 
vided by  law ;  that  the  new  tariff  is  unjust  and  discriminatory 
in  that  it  proposes  to  advance  the  municipal  rates  for  fire 
hydrants  and  does  not  advance  the  rates  to  individual,  com- 
mercial and  industrial  consumers ;  that  the  ordinance  of  January 
1,  1895  granting  a  franchise  to  the  respondent  provided  that  the 
rates  to  be  charged  the  borough  should  be  fixed  by  a  contract 
between  it  and  the  respondent  and  that  the  new  rate  has  not  been 
agreed  to  by  the  complanant  and  that  the  respondent  has  no  right 
to  advance  the  said  rates  without  the  consent  of  the  borough. 

The  respondent  was  incorporated  January  8,  1896,  for  the 
purpose  of  supplying  water  to  the  Borough  of  Newville.  It  has  a. 
capital  of  $20,000  and  a  bonded  indebtedness  of  $20,000  at  5%. 
The  population  of  Newville  is  about  1,500.  There  are  25  fire 
hydrants  and  239  consumers. 

The  material  matter  for  determination  is  whether  the  pro- 
posed rate  of  $250  per  annum  per  mile  of  main  4-ineh  and 
larger  and  $10  per  annum  for  each  fire  hydrant  is  just  and 
reasonable.  The  other  parts  of  the  complaint  need  very  little 
consideration.    The  retroactive  effect  of  the  tariff  will  not  be 
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material  in  view  of  the  order  of  the  Commission  which  will  be 
made  in  this  ease. 

As  to  posting,  the  respondent  has  complied  with  the  Act  of 
Assembly.  A  copy  of  the  tariff  was  served  upon  the  borough 
on  November  30,  1917.  The  tariff  was  posted  in  the  power  house 
and  in  the  office  of  the  superintendent.  The  water  company 
did  not  have  any  separate  office.  The  borough  had  actual 
knowledge  of  the  proposed  tariff  and  knew  what  the  increase  was. 

If  the  rate  which  the  borough  is  required  to  pay  is  a  just  and 
reasonable  rate  there  is  no  unjust  or  undue  discrimination  against 
it  in  any  rate  the  water  company  may  establish  for  domestic, 
commercial  or  industrial  consvunption. 

It  is  settled  that  an  ordinance  granting  a  franchise  which 
purports  to  regulate  rates  to  be  charged  by  a  public  service  com- 
pany does  not  preclude  the  Commission  from  determining  what 
is  a  just  and  reasonable  rate.  The  vital  and  important  question 
for  the  determination  of  the  Commission  is  the  rate  that  should 
be  charged  for  fire  protection.  There  was  evidence  submitted  to 
show  that  the  service  rendered  for  fire  purposes  was  limited  and 
the  borough  was  required  to  purchase  a  fire  engine  in  order  tt> 
provide  better  protection. 

In  pursuance  of  an  agreement  of  the  parties  a  conference 
of  engineers  was  held,  the  complainant,  the  respondent  and  the 
Commission  being  represented.  After  several  meetings  they 
agreed  upon  the  various  items  of  reproduction  cost  new  and  the 
operating  expenses  and  annual  depreciation.  They  agreed  upon 
a  reproduction  cost  new  of  $32,614,  to  which  may  be  added  for 
organization  and  administration  during  construction  $956,  for 
less  of  interest  during  operation  $1969,  making  a  total  repro- 
duction value  new  of  $35,539. 

The  following  table  shows  the  reproduction  cost  new  less 
depreciation,  including  the  two  items  before  mentioned  as  to 
which  an  agreement  was  reached  by  the  engineers  for  the  parties 
in  interest. 
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REPRODUCTION  ESTIMATE  AND  DEPRECIATION  TABLE 
PROPERTY  OF  THE  NEWVILLE  WATER  COMPANY 
APRIL  7TH  AND  8TH,  1918. 


Item 

Age 

Life  Reproil. 

Annual 

Accrued 

Present 

Value 

Depree. 

Depree. 

Value 

(CO  4  AA 

$2400 

00 

OUU 

500 

00 

0  Tnfolrc 

_  1 

OA 
.,11 

1  /I  A 

14U 

$4 

67 

$98 

07 

41 

93 

A    C  "    T  i i )  o 

91 

Mi 

1  O  O  A 

14 

35 

301 

35 

918 

65 

0   JripG  Jjllltfo  

j.      io^j    %v  out 

A"    71  All'  Qfln 

£"   9-J.^O'   rt?}    $1  ft4 
D      ^'tOU     (CI/  tpl.liTb 

8"  3950'  @  $1.33,   .  . 

21 

85 

13501 

158 

83 

3335 

43 

10165 

57 

6  Specials — 

CdflA  44-   frt',  31 

21 

85 

252 

o 

96 

62 

16 

189 

84 

7  Valves — ■ 

7"  —8  @  $30 

o     — 0    (GE>  Ctti 

4"— 14  @  15, 

21 

50 

560 

11 

l'ii 

235 

20 

324 

80 

8  Fire  Hvdrants  

O  1 
21 

C  A 

oO 

1  1  O  ^ 

22 

50 

472 

50 

652 

50 

Jo  ivieiieits  ccp 

_  1 

/o 

Oi?  ^  A 

35 

33 

741 

93 

1908 

07 

"1  K 
10 

Zo 

70 

2 

SS 

43 

20 

28 

80 

91 

66 

A 

18 

57 

97 

12  Pump  gear  and  shafting. 

21 

850 

24 

30 

510 

3D 

339 

70 

13  Building,   

21 

60 

1100 

18 

33 

384 

93 

715 

07 

14  Forebav,   

5 

1 0 

10 

00 

50 

00 

700 

00 

1  I 

fTP 

(0 

J4UU 

32 

ii'i 

Qfx  9 

O  'J 

00 

■'D  1  s 

III  1 

16  Tools  and  supplies',  .  .  . 

51 

15 

220 

7 

33 

36 

65 

183 

35 

30 

$28420 

$365 

25 

$7013 

69 

$21406 

31 

Less  Item  1,  2,  16,  17,  

3150 

Total  

19. 

6 

71 

25270 

355 

92 

6977 

04 

18292 

96 

Contingencies  5%  

1264 

17 

80 

348 

88 

915 

12 

Total  

19. 

15 

71 

26534 

373 

72 

7325 

92 

19208 

08 

19. 

6 

71 

1500 

21 

13 

414 

15 

1085 

85 

Real  estate  and  water  rent, 

2900 

2900 

00 

Tools,  supplies  and  books, 

250 

7 

33 

36 

65 

213 

35 

Working  capital  

500 

500 

DO 

in 

6 

71 

930 

13 

10 

256 

76 

673 

24 

Total  

$32614 

$415 

28 

$8033 

48 

$24580 

52 

Organiz.  and  Admin  

21 

71 

956 

956 

00 

19. 

6 

71 

1969 

1969 

00 

$35539 

$415 

28 

$8033 

48 

$27505 

52 

166 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


It  was  agreed  that  the  operating  expenses  are  $956  and 
depreciation  allowance  $415. 

From  the  evidence  submitted  and  considering  the  reproduc- 
tion cost  new,  less  depreciation,  and  of  all  other  elements  of 
value  pertinent,  the  Commission  finds  the  fair  value  of  respond- 
ent's property  is  $28,000,  and  allowing  the  company  7%  thereon 
annually,  $1960,  the  revenue  the  company  should  receive  is 
$3331. 

The  conference  reported  to  the  Commission  three  methods  of 
determining  how  such  of  this  revenue  shoidd  be  allotted  to  fire 
purposes.  It  is  only  necessary  for  us  to  refer  to  two  of  them  as 
the  remaining  one  is  not  considered  applicable  in  this  case.  The 
two  which  we  will  consider  are  the  "Excess  Method"  and  the 
"Relative  Demand  Method  B."  The  conference  report  so  desig- 
nates them.  By  the  excess  method  there  is  allotted  to  fire  pro- 
tection $327  per  annum,  and  the  other  method  will  require  $1045. 
The  excess  method  should  not  be  adopted  in  the  present  case 
as  the  return  is  too  small  and  does  not  charge  a  proper  sum  for 
fire  purposes.  The  relative  demand  method  produces  an  amount 
which  under  the  circumstances  seems  excessive. 

Having  in  mind  that  the  service,  owing  to  the  low  pressure 
and  limited  facilities  of  the  respondent,  is  not  the  best,  the  Com- 
mission is  of  the  opinion  that  the  sum  of  $600  per  annum  would 
be  a  just  and  reasonable  charge  and  the  respondent  is  ordered 
to  withdraw  the  present  tariff  so  far  as  it  relates  to  fire  hydrants 
and  to  file  a  new  tariff  providing  for  a  rate  that  will  return  not 
over  $600  per  annum,  the  said  tariff  to  become  effective  as  of 
February  1,  1919,  on  less  than  statutory  notice  to  the  public 
and  the  Commission.  Jurisdiction  of  this  complaint  will  be 
retained  by  the  Commission  for  the  purpose  of  determining  the 
amount  of  damages,  if  any,  sustained  by  the  complainant  by 
reason  of  the  collection  of  charges  for  fire  service  under  the  rates 
found  by  the  Commission  to  be  unjust  and  unreasonable  as  a 
basis  for  an  order  of  reparation.  An  order  will  be  made  accord- 
ingly. 

Order. 

This  matter  being  before  The  Public  Service  Commission  of 
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the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  due  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  on  the  date  hereof  having  made 
and  filed  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  approved  and  made  part 
hereof ; 

Now.  to-wit,  January  7,  1919.  the  complaint,  so  far  as  it 
relates  to  service  for  fire  purposes,  is  sustained ;  and 

It  is  ordered.  That  the  respondent,  the  NewviUe  Water  Com- 
pany, withdraw  its  schedule  or  tariff  of  rates  so  far  as  the  same 
relates  to  service  for  fire  purposes,  which  said  rates  are  hereby 
found  to  be  unjust  and  unreasonable,  and  shall  file  a  new  or 
amended  tariff  within  ten  days  from  the  date  of  the  service  of 
this  order,  effective  February  1.  1919.  on  less  than  statutory 
notice  to  the  public  and  this  Commission  providing  for  a  rate  that 
will  return  not  over  six  hundred,  ($600.00),  dollars,  per  annum 
for  service  for  fire  purposes  which  is  hereby  determined  to  be 
the  just  and  reasonable  rate ;  and 

It  is  further  ordered.  That  jurisdiction  of  this  complaint 
be  retained  by  the  Commission  for  the  purpose  of  determining 
the  amount  of  damages,  if  any,  which  the  complainant  has  sus- 
tained by  reason  of  the  collection  of  charges  for  service  for  fire 
purposes  under  the  rates  found  by  the  Commission  to  be  unjust 
and  unreasonable,  as  a  basis  for  an  order  of  reparation. 


R.  F.  SWABB  ET  AL.  vs.  HUMMELSTOWN  GAS  &  FUEL  CO. 
IT.  S.  BOMBERGER  vs.  ANNVILLE  &  PALMYRA 
GAS  &  FUEL  CO. 

fiatcs—Gris  companies— Alleged  to  he  unreasonable— Service. 


The  AnnmLle  &  Palmyra  Gas  &  Fuel  Co.  leing  the  owner  of 
all  the  capital  stock  of  the  Hummelstown  Gas  &  Fuel  Co..  th& 
complaints  were  heard  and  disposed  of  together. 
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There  being  no  evidence  to  support  the  charge  of  inadequate 
service  the  question  of  rates  teas  the  only  issue. 

It  teas  shown  that  the  outstanding  stock  of  the  respondents 
amounts  to  $153,000,  and  that  the  floating  indebtedness  totals 
$78,000.  The  net  income  for  the  years  1917  and  1918  was  about 
$1000;  and  increased  operating  expenses  will  practically  wipe 
out  this  amount  so  that  nothing  will  be  left  for  depreciation,,  fair 
return  and  interest  charges.  No  dividends  were  ever  paid  by  the 
respondents. 

The  Commission  held  that  under  the  circumstances,  no  valua- 
tion was  necessary  as  the  rates  were  obviously  not  excessive  or 
unreasonable.   Complaint  dismissed. 

Complaint  Docket  Nos.  2439,  2446. 

EEPORT  OF  THE  COMMISSION 

RILLING,  Commissioner,  Jan.  13,  1919 : 

The  Annville  &  Palmyra  Gas  &  Fuel  Company  is  owner  of 
all  the  capital  stock  of  the  Hummelstown  Gas  &  Fuel  Com- 
pany. The  business  of  the  two  companies  is  conducted  under  the 
management  of  the  Annville  &  Palmyra  Company  at  its  office, 
with  one  set  of  books.  The  two  complaints  above  stated  were 
heard  and  will  be  disposed  of  together. 

The  Annville  &  Palmyra  Company  serves  Annville  and 
Palmyra,  in  Lebanon  County,  exclusively,  with  manufactured 
Gas ;  the  Hummelstown  Company  serves  Hummelstown  and 
Hershey,  in  Dauphin  County,  exclusively. 

The  complainants,  residents  of  Palmyra  and  Hummelstown, 
by  their  complaints  filed  October  18  and  22;  1918.  allege  that  the 
rates  of  the  Annville  &  Palmyra  Company  are  excessive  and 
unreasonable ;  that  the  service  of  the  Hummelstown  Company  is 
inadequate  and  its  rates  excessive  and  unreasonable.  No  evi- 
dence was  offered  to  support  the  inadequate  service  alleged,  leav- 
ing the  unreasonableness  of  the  rates  the  only  issue.  The 
answers  of  respondents  deny  the  unreasonableness  thereof. 

No  valuation  of  the  respondents'  property  was  offered 
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except  in  a  general  way.  The  Annville  &  Palmyra  company  was 
organized  in  1910.  A  construction  company  received  $100,000 
five  per  cent,  bonds  in  addition  to  certain  capital  stock  for  con- 
structing the  plant.  The  Hummelstown  plant  was  constructed 
by  the  same  company  for  $50,000  five  per  cent.  1  Kinds  and  capital 
stock.  A  few  years  ago  the  Annville  &  Palmyra  company  author- 
ized an  issue  of  $200,000  preferred  stock,  of  which  it  issued  $153,- 
000  to  retire  outstanding  bonds  amounting  to  $150,000  and  in- 
terest thereon.  No  dividends  have  ever  been  paid.  Since  the 
construction  of  the  plants  extensions  have  been  made,  and  in 
order  to  sell  the  product  many  service  connections  extending 
from  the  mains  into  the  houses  of  patrons  were  made  and  paid  for 
by  the  Annville  company.  To  make  these  extensions  and  service 
connections  it  borrowed  money  and  it  has  at  the  present  time 
floating  indebtedness  of  about  $78,000,  which  is  guaranteed  by 
individual  stockholders. 

Aboiit  two  years  ago  the  Annville  company  entered  into  a 
contract  with  the  Lebanon  Gas  &  Fuel  Company  for  gas  to  be 
delivered  to  it  through  a  high  pressure  main  from  the  City  of 
Lebanon,  the  Lebanon  company  reserving  the  right  to  increase 
its  rate  which  it  did  a  short  time  thereafter.  It  again  increased 
its  rates  effective  Ocober  1,  1918.  To  meet  this  increase  m  the 
cost  of  their  supply  respondents  filed  new  schedules  September 
25,  1918,  effective  October  25,  1918.  providing  for  a  50-cent  per 
month  ready-to-serve  charge,  in  addition  to  an  increase  in  meter 
rates.    These  schedules  are  complained  of. 

The  manager  of  respondents  testified  that  on  account  of  the 
limited  amount  of  gas  reqirired,  together  with  the  high  cost  of 
materials  and  labor,  it  would  be  cheaper  to  purchase  gas  at  the 
increased  rate  than  to  manufacture  the  same.  The  Lebanon  com- 
pany does  not  own  any  of  the  stock  of  respondents,  nor  is  it 
in  any  way  interested  therein. 

The  manufacturing  plant  of  the  Annville  company  which 
supplied  both  respondents  has  not  been  dismantled,  so  that  when 
necessary  it  can  again  be  put  in  operation. 

The  operating  costs  of  respondents,  as  shown  by  the  evidence, 
are  reasonable  and  were  not  complained  of.    Nothing  has  been 
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set  aside  on  the  books  of  the  company  for  depreciation.  The 
following  is  an  operating  statement  for  a  period  of  years : 


Year  Gross  Income  Operating  Cost  Net  Income 

1914  $11,331.54  $10,534.72  $796.82 

1915  11,201.52  10,616.75  584.77 

1916  11,274.74  10,877.66  397.08 

1917  14,044.87  10,173.08  3,871.79 

1918  (10  mo.)  14,761.16  10,657.44  4,103.71 


The  amount  of  gas  produced  by  respondents  from  January 
1,  1918,  to  October  1,  1918,  being  nine  months  immediately  pre- 
ceding the  effective  date  of  the  last  increase,  was  shown.  If 
respondents  had  been  required  to  pay  for  the  same  at  the 
advanced  rate,  the  cost  thereof  would  have  been  increased  $2,- 
994.00,  indicating  that  the  increased  rate  will  result  in  an  addi- 
tional operating  cost  of  about  $4,000.00  per  annum  and,  there- 
fore, practically  wiped  out  the  net  earnings  of  respondents  as 
shown  by  the  foregoing  operating  statements,  leaving  them 
practically  without  any  net  revenue  for  depreciation  or  fair 
return 

Under  such  a  state  of  affairs,  the  Commission  does  not  deem 
it  advisable  or  necessary  to  impose  upon  respondents  the  burden 
of  submitting  a  valuation  of  their  plants,  as  the  facts  indicate 
that  a  valuation  would  serve  no  useful  purpose. 

The  conclusion  of  the  Commission  is  that  the  complaints  be 
dismissed,  and  an  order  to  that  effect  will  accordingly  issue. 


IN   RE:   APPLICATION   OP    BOROUGH    OF  PUNXSU- 
TAWNEY  FOR  PERMISSION  TO  CONSTRUCT 
MUNICIPAL  WATER  WORKS. 

Municipal  water  works — Existing  public  service  company — ■ 
Inadequate  service. 

The  applicant  borough  ■petitioned  the  Commission  for  a 
certificate  of  public  convenience  granting  approval  of  the  can- 
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struction  of  a  municipal  water  works  system.  Protests  were 
■filed  by  the  Punxsutawney  Water  Company  and  the  Lindsay 
Water  Company,  two  public  service  companies  serving  the  appli- 
cant borough.  It  was  shown  tliat  the  present  service  is  entirely' 
inadequate,  and  that  the  protesting  companies  are  mismanaged 
and  over-capitalized. 

The  Commission  directed  the  applicant  and  protestants  to 
enter  into  negotiations  looking  to  the  purchase  of  the  present 
plants  by  the  applicant.  If  no  action  be  taken  within  thirty 
days,  the  Commisson  will  make  such  an  order  as  it  deems  neces- 
sary under  the  circumstances. 

Application  Docket  No.  186-1915. 
KEPORT  OF  THE  COMMISSION. 
BY  THE  COMMISSION,  Jan.  13.  1919: 

On  June  15,  1915,  the  Borough  of  Punxsutawney  filed  its 
application  for  a  certificate  permitting  it  to  construct  a  munici- 
pal water  plant.  To  this  application  protests  were  filed  by  the 
Punxsutawney  Water  Company  and  Lindsay  Water  Company, 
two  public  service  companies  now  serving  said  applicant 
borough.  Hearings  were  held  and  a  large  amount  of  testimony 
was  taken.  Briefs  were  filed  and  oral  argument  had.  The  books 
and  accounts  of  protestants  were  audited  and  a  report  made 
thereon.  An  Engineering  Conference  was  agreed  upon  and  re- 
port of  such  conference  was  made  to  the  Commission. 

The  Borough  of  Punxsutawney,  which  has  a  population  of 
upward  of  10,000  is  situate  on  Mahoning  Creek  in  the  southern 
part  of  Jefferson  County.  It  is  served  by  the  Punxsutawney 
Water  Company  and  the  Lindsey  Water  Company,  the  latter  con- 
trolling the  former  and  furnishing  its  water  supply.  The  two 
companies  are  practically  operated  as  one  and  control  the  Big 
Run  Water  Company,  organized  to  serve  Big  Run  Borough 
nearby.  The  service  in  Big  Run  Borough,  however,  is  rendered 
by  the  Lindsey  Water  Company. 

In  the  application  for  a  certificate,  it  is  alleged  that  the 
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service  of  protestants  is  inadequate  and  their  rates  excessive,  un- 
reasonable and  discriminatory. 

The  financial  affairs  of  the  two  water  companies  being  in- 
volved, receivers  were  appointed  for  both,  who  are  now,  under 
the  direction  of  the  court,  operating  the  same.  From  the  testi- 
mony it  appears  that  the  service  rendered  to  applicant  borough 
by  protestants  has  been  inadequate,  both  in  the  character  of  the 
water  supply  and  the  pressure  for  domestic  and  fire  purposes. 
Since  the  taking  of  the  testimony,  complaints  continue  to  be  made 
to  the  Commission  that  such  inadequate  service  continues.  The 
report  of  the  Engineering  Conference  sets  forth  in  great  detail 
the  reproduction  cost  new  less  depreciation  of  the  protestants' 
plants,  the  estimated  cost  of  the  proposed  municipal  plant,  to- 
gether with  estimated  cost  of  such  additions  and  extensions  deemed 
necessary  to  enable  protestants  to  render  adequate  service.  Said 
report  further  indicates  in  detail  all  the  local  conditions  relating 
to  the  sources  of  water  supply  in  and  about  applicant  borough, 
as  well  as  the  adequacy  of  the  proposed  municipal  plant. 

Reports  of  protestants'  affairs  indicate  mismanagement  and 
their  capitalization  is  much  iii  excess  of  the  probable  fair  value. 
The  receivers  have  instituted  proceedings  to  have  the  property 
sold.  Pursuant  to  a  suggestion  made  by  the  Commission,  the 
municipal  authorities  have  been  negotiating  with  a  view  of  having 
the  municipality  acquire  the  property  of  protestants.  No  agree- 
ment has  been  reached. 

The  existing  situation  is  unfortunate  and  presents  a  more 
or  less  perplexing  problem.  Its  continuation  should  not  be  per- 
mitted. Should  the  application  be  approved  it  will  result  in  the 
operation  of  two  plants,  creating  a  competitive  situation  with 
its  accompanying  evils  of  poor  service  and  economic  waste. 
Should  it  be  refused  it  may  mean  a  continuation  of  past  unfortu- 
nate conditions.  The  desideratum  would  be  the  acquisition,  at  a 
fair  value,  of  the  present  plants  of  protestants  by  the  munici- 
pality and  the  making  of  such  extensions  and  additions  thereto 
as  woidd  insure  adequate  service.  Before  taking  any  definite 
action  the  Commission  will  require  applicant  to  offer  to  pur- 
chase protestants'  plants  at  a  fair  value,  setting  forth  in  its 
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offer  the  amount  it  deems  such  fair  value  to  be.  The  protestants 
should  either  accept  this  offer  or  set  forth  their  reasons  for  re- 
fusing. If  they  are  unwilling  to  sell  on  account  of  the  price 
offered,  they  should  submit  with  their  refusal  the  price  at 
which  they  would  be  willing  to  sell.  In  case  no  agreement  is 
reached  each  side  should  consent  to  submit  to  arbitration  the 
price  to  be  paid.  Upon  the  refusal  of  either  party  to  accede  to 
the  foregoing  suggestion  within  thirty  days  from  the  date 
hereof,  the  Commission  will  take  such  action  in  the  matter  as 
it  deems  just  and  proper. 


MEETINGS  ARRANGED. 

The  Workmen's  Compensation  Board  will  convene  in  the 
Schuylkill  County  Court  House,  Pottsville,  Pa.,  Thursday,  Janu- 
ary 30th,  at  the  City  Hall,  Wilkes-Barre,  Wednesday,  February 
5th.  and  at  the  office  of  Referee  George  W.  Beemer,  Seranton. 
Thursday,  February  6th. 


CALENDAR    OF   SESSIONS   FOE   WEEK  BEGINNING 

JANUARY  27,  1919 

Monday,  January  27  1.30  P.  M. 

Harrisburg 
Arguments 

C.  1919.    John  W.  Ziegler,  et  al. 

C.  2554.    John  W.  Ziegler,  et  al. 

C.  1966.    Borough  of  Norwood. 

C.  2383.    Borough  of  Norwood. 

C.  2131.    Charles  Warner  Company. 

C.  2253.    West  Chester  Board  of  Trade. 

C.  2395.  Borough  of  Prospect  Park  vs.  Philadelphia  Sub- 
urban Gas  &  Electric  Company.  In  re :  Alleged  unjust  and  un- 
reasonable increase  in  gas  and  electric  rates. 
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A.  2239-1918.  Application  of  the  City  of  Bethelem  for  ap- 
proval of  the  acquisition  of  the  rights  of  the  Bethelehem  City 
Water  Company,  for  the  purpose  of  supplying  water  to  the 
public  in  said  city. 

Hearings 

A.  2278-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  the  sale  of  certain  tele- 
phone facilities  located  in  the  township  of  Buffalo  and  Blaine, 
Washington  county,  to  the  Taylorstown  Farmers  Telephone  Com- 
pany. 

A.  2279-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  the  sale  of  certain  tele- 
phone facilities  located  in  the  city  of  Allentown,  Lehigh  county, 
to  the  Lehigh  Valley  Transit  Company. 

A.  2280-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  the  sale  of  certain  tele- 
phone facilities  located  in  the  townships  of  Hopewell  and  Inde- 
pendence, Washington  county,  to  the  West  Middletown  Farmers 
Mutual  Telephone  Company. 

A.  2281-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  the  sale  of  certain  tele- 
phone facilities  located  in  Delmar  township,  Tioga  county,  to 
the  Wellsborough  Electric  Company. 

A.  2282-1919.  Application  of  The  American  Telegraph  and 
Telephone  Company  of  Pennsylvania,  for  the  approval  of  the 

sale  of  certain  telephone  facilities  located  in  the  township  of 
Hickory,  Mercer  county,  to  The  Bell  Telephone  Company  of 
Pennsylvania. 

A.  2283-1919.  Application  of  the  American  Telegraph  & 
Telephone  Company  of  Pennsylvania  for  approval  of  the  sale  of 
certain  facilities  located  in  the  borough  of  Troy  to  the  Bell  Tele- 
phone Company  of  Pennsylvania. 

Wednesday,  January  29.  9.30  A.  M. 


C.  1835.    Edward  J.  Boyle 
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C.  1857.    City  of  Wiikes-Barre 
vs. 

Wilkes-Barre  Company.  In  re :  Alleged  unjust 
and  unreasonable  increase  in  rates  for  gas  service  in  the  City  of 
Wilkes-Barre. 

C.  2169.  Charles  M.  Waldron  vs.  the  Muncy  Water  Supply 
Company.  In  re :  Alleging  unjust  and  unreasonable  increase  in 
rates  for  water  service  in  the  borough  of  Muncy,  Lycoming 
county,  and  averring  that  respondent's  scervice  is  insufficient 
and  unsatisfactory. 

C.  2248.    Borough  of  Lansford,  et  al., 

C.  2250.    Borough  of  Coaldale 

C.  2266.    Michael  Hartneady,  et  al., 

C.  2268.    Borough  of  Summit  Hill 

vs. 

Panther  Valley  Electric  Light  Company.  In 
re :  Alleging  unjust  and  unreasonable  increase  in  rates  for  elec- 
tric service. 

C.  2252.  Gray  Chemical  Company  vs.  Coudersport  &  Port 
Allegany  Railroad  Company.  In  re :  Alleged  unjust  and  un- 
reasonable increase  in  rates  on  chemical  wood  and  other  forest 
products  by  the  issuance  of  Special  Supplement  No.  1,  P.  S.  C. 
Pa,  No.  161,  effective  June  25th.  1918,  and  praying  for  repara- 
tion thereon  in  the  sum  of  $150.00. 

C.  2312.  Citizens  of  Progress,  Dauphin  county  vs.  Susque- 
hanna Water  Company.  In  re:  Alleged  inadequate  and  insuf- 
ficient supply  of  water  for  domestic  purposes  and  fire  protec- 
tion. 

C.  2344.  E.  K.  Lawson,  et  ah,  vs.  Penbrook  Extension  Wa- 
ter Company.  In  re :  Alleged  inadequate  and  insufficient  supply 
of  water  in  the  borough  of  Penbrook. 

C.  2402.  Heber  J.  Parker,  et  ah,  vs.  Sinking  Spring  Wa- 
ter Company.  In  re:  Alleged  unjust  and  unreasonable  in- 
crease for  water  service  in  Sinking  Spring  borough,  Wyomissing 
borough,  Springmont,  West  Lawn,  Wyomissing  Hills  and  Hill 
Crest.  Spring  township,  Berks  county. 

C.  2477.    Borough  of  Girardville  vs.  Schuylkill  Electric 
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Company.  In  re:  Alleged  unjust  and  unreasonable  increase  in 
rates  for  electric  service  in  said  borough. 

C.  2558.  Allen  L.  Gantz  vs.  the  Pennsylvania  Railroad 
Company.  In  re:  Alleged  dangerous  condition  of  railroad  sub- 
way at  Aberdeen,  Lancaster  county. 

C.  2571.  Henry  J.  Sehaad  vs.  Lehigh  Valley  Railroad  Com- 
pany. In  re :  Alleged  inadequate  and  insufficient  passenger 
train  service  and  express  service  on  the  Bowman 's  Creek  branch 
cf  the  respondent  company. 

C.  2578.  John  W.  Masteller,  et  al.,  vs.  the  North  Branch 
Transit  Company.  In  re :  Alleged  unjust  increase  in  rates  ef- 
fective January  1,  1919,  and  alleging  improper  and  unlawful 
posting  and  publishing  of  tariffs  whereby  said  increases  were 
proposed  to  be  made  effective. 

C.  2586.  R.  M.  Renfrew,  et  al.,  vs.  Fayetteville  Water  Com- 
pany. In  re:  Alleged  unjust  and  unreasonable  increase  in  rates 
for  water  service  in  Fayetteville.  Franklin  county. 

C.  2587.  Thatcher  Manufacturing  Company  of  the  City  of 
Elmira,  New  York,  vs.  Pennsylvania  Railroad  Company,  W.  G. 
McAdoo,  Director  General  of  Railroads.  In  re :  Praying  for 
reparation  on  glass  sand  transported  from  the  Mapleton  Dis- 
trict to  Kane.  Pa,,  based  upon  the  order  of  the  Public  Service 
Commission  in  Complaint  Docket  No.  1708. 

M.  C.  989-1919.  Contract  between  the  United  Electric  Light 
Company  and  the  borough  of  East  McKeesport,  Allegheny 
county  (street  lighting). 

M.  C.  991-1919.  Contract  between  the  Philadelphia  Rapid 
Transil  Company  and  the  City  of  Philadelphia,  assenting  to  the 
surrender  to  the  state  of  Pennsylvania  by  the  said  company  of 
certain  shares  of  slock  of  the  Cheltenham  &  Willow  Grove  Turn- 
pike Company  and  I  he  Hatboro  and  Warminster  Turnpike  Road 
Company. 

A.  2231-1918.  Application  of  Clarence  B.  Shourds  for  ap- 
proval of  the  right  to  operate  auto  buses  as  a  common  carrier 
between  the  borough  of  Ebensburg  and  the  village  of  Colver, 
Cambria  county. 

A.  2263-1919.    Application  of  W.  S.  Boiling  and  L.  S.  Ab- 


1919 


Department  Reports  of  Pennsylvania. 


177 


bott,  co-partn  'rship,  for  approval  of  the  right  to  operate  auto 
buses  as  a  common  carrier  between  Donora  and  West  Newton, 
Pa. 

A.  2269-1919.  Application  of  the  Pennsylvania  Railroad 
Company  for  approval  of  the  construction,  operation  and  main- 
tenance of  a  crossing  at  grade  at  point  where  an  industrial  sid- 
ing to  connect  with  property  of  Daniels  &  Miller  crosses  a  public- 
highway  known  as  East  Fayette  street,  east  of  and  adjacent  to 
the  southwest  branch  of  said  railroad  company,  in  Connellsville, 
Fayette  county. 

A.  2273-1919.  Application  of  the  Pennsylvania  Railroad 
Company,  lessee,  for  approval  of  the  construction,  operation  and 
maintenance  of  a  crossing  at  grade  at  point  where  an  additional 
track  crosses  a  public  highway  known  as  Railroad  avenue  in  the 
borough  of  Eldred,  McKean  county. 

10.00  A.  M. 
Philadelphia — City  Hall — Room  496. 

C.  2559.    Harry  L.  Ileinzeroth 

C.  2568.    Joseph  L.  Behan 

C.  2569.    United  Business  Men 's  Association 

VS. 

Philadelphia  Rapid  Transit  Company.  In  re : 
Alleging  dangerous  and  inconvenient  operation  of  the  "Skip- 
Stop"  system  in  the  city  of  Philadelphia  (C.  2559  and  2569). 
and  alleging  refusal  to  re-establish  stop  at  69th  street  and  Wood- 
land avenue  (C.  2568). 

C.  2613.  United  Business  Men's  Association  of  Philadel- 
phia vs.  Philadelphia  and  Reading  Railway  Company,  et  al.  In 
re:  protesting  against  the  proposed  change  on  and  after  Febru- 
ary 1,  1919,  in  the  methods  of  the  respondents  in  issuing  monthly 
tickets. 

Smethport — Court  House 
10.00  A. 

C.  2556.  Borough  Council  of  Eldred  vs.  Eldred  Home  Gas 
and  Fuel  Company.  In  re:  Alleged  inadequate  and  insuffi- 
cient gas  service  and  excessive  rates  in  said  borough. 
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C.  2577.  Smethport  Gas  Company  vs.  Lund  Gas  Company. 
In  re :  Praying  that  respondent  be  restrained  from  discontinuing 
gas  service  to  the  Straight  Gas  Company,  which  company  sup- 
plies complainant  with  gas  for  its  domestic  and  industrial  con- 
sumers in  the  borough  of  Smethport,  McKean  county. 

Thursday,  January  30  9.30  A.  M. 

Harrisburg. 

A.  1947-1918.  Application  of  The  Pennsylvania  Railroad 
Company,  lessee,  for  approval  of  the  construction,  operation  and 
maintenance  of  an  additional  crossing  at  grade  at  a  point  where 
an  extension  of  an  existing  track  will  cross  a  public  highway 
known  as  Market  street  near  Marcus  Hook  Passenger  Station,  in 
Lower  Chichester  township,  Deleware  county. 

A.  2211-1918.  Application  of  the  Borough  of  Centre  Hall 
for  approval  of  the  purchase  of  the  property  of  the  Centre  Hall 
Water  Company,  and  the  beginning  of  the  exercise  of  the  right 
to  operate  said  plant  in  connection  with  the  water  plant  of  said 
borough. 

A.  2272-1919.  Application  of  the  Pennsylvania  Railroad 
Company,  et  al.,  (United  States  Railroad  Administration)  for 
approval  of  agreement  between  the  Pennsylvania  Railroad  Com- 
pany, Buffalo,  Rochester  &  Pittsburgh  Railway  Company,  and 
Buffalo,  Rochester  &  Pittsburgh  Railway  Company,  providing 
for  joint  trackage  rights  of  the  Black  Lick  Branch  of  the  Penn- 
sylvania Railroad  Company  in  Jackson  township,  Cambria 
county. 

A.  2276-1919.  Application  of  the  Delaware  County  Elec- 
tric Company  for  approval  of  sale  by  said  company  to  the  Phila- 
delphia, Baltimore  and  "Washington  Railroad  Company  of  cer- 
tain real  estate  located  in  the  city  of  Chester,  Delaware,  county. 

Pittsburgh — City  County  Building,  Room  811. 
9.30  A.  31. 

C.  1602.    Chartiers  Creek  Coal  Company. 

C.  1819.    Pittsburgh  Coal  Producers'  Association. 

C.  2209.    Pittsburgh  Coal  Producers'  Association  vs.  West 
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Perm  Power  Company.  In  re :  Alleged  unjust  and  unreasonable 
increase  in  rates  for  electric  service ;  also  in  C.  2209  averring 
failure  to  file,  post  and  publish  said  schedules  as  required  by  the 
Public  Service  Company  Law. 

C.  2476.    Borough  of  Ford  City 

C.  2544.    Borough  of  Kittanning 

vs.  ,  ,  i  / ;.; ! 

American  Natural  Gas  Company.  In  re :  Alleged 
unjust  and  unreasonable  charge  for  gas  service. 

C.  2428.  Pittsburgh  Shovel  Company  vs.  Gilpin  Natural 
Gas  Company.  In  re :  Alleged  unjust  and  unreasonable  rate 
for  natural  gas  service  in  the  borough  of  Leechburg,  Armstrong 
county. 

C.  2574.    Harmony  Route  Patrons  League 
C.  2581.    Joseph  A.  Heineman,  Mayor  of  Butler 
C.  2583.    C.  Fred  Shaffer,  Burgess  of  Evansburg 
C.  2584.    Howard  R.  Johnson,  et  al., 
vs. 

Pittsburgh,  Harmony,  Butler  and  New  Castle 
Railway  Company.  In  re :  Alleged  unjust  and  unreasonable  in- 
crease in  passenger  and  freight  rates. 

C.  2582.  Joseph  A.  Heineman,  Mayor  of  Butler  vs.  Pitts- 
burgh, Mars  &  Butler  Railway  Company.  In  re :  Alleged  unjust 
and  unreasonable  increase  in  passenger,  freight,  express  and.  par- 
cel rates. 

C.  2575.  City  of  Erie  vs.  Mutual  Telephone  Company  of 
Erie.  In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
for  telephone  service  in  the  city  and  county  of  Erie. 

•  C.  2585.  Manufacturers'  Association:  of  Erie  vs.  Mutual 
•Telephone  Company.  In  re:  Alleged  unjust  and  unreasonable 
increase  in  rates  for  telephone  service  in  the  city  and  county 
of  Erie.  .  { 

A.  1629-1917.;  Application  of  the  Pittsburgh,  Harmony, 
Butler  &  New  Castle  Railway  Company,  et  al.,  for  approval  of 
a  lease  of  the  property  and  franchises  of  the  Pittsburgh,  Mars 
&  Butler  Railway  Company  to  the  Pittsburgh,  Harmony,  But- 
ler &  New  Castle  Railway  Company. 
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A.  1719-1917.  Application  of  the  Pittsburgh  and  Western 
Railroad  Company  for  approval  of  the  abolition  of  a  grade 
crossing  at  43j;d  street  in  the  borough  of  Millvale,  Allegheny- 
county,  and  the  construction  of  an  overhead  crossing  in  lieu 
thereof. 

A.  2264-1919.  Application  of  Guardrio  Tramonti  for  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  Monongahela  city, 
Washington  county,  and  the  village  of  Axleton,  Manown  and 
Gallatin,  Forward  township,  Allegheny  county. 

A.  2267-1919.  Application  of  A.  W.  Behling  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
auto  buses  as  a  common  carrier  between  Monongahela  City, 
legheny  county. 

A.  2268-1919.  Application  of  William  McCorkle,  Jr.,  and 
Tony  Monturo  for  approval  of  the  beginning  of  the  exercise  of 
the  right  to  operate  auto  buses  as  a  common  carrier  between  the 
borough  of  Glassport  and  the  borough  of  Elizabeth,  Allegheny 
county. 

A.  2223-1918.  Application  of  Earl  Webster  for  approval  of 
the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier  between  McKesport  and  West  Elizabeth. 

Friday,  January  31  9.00  A.  M. 

Pittsburgh — City — County  Building,  Room  811 

C.  2565.  Joseph  Supan  and  Patsy  Monaco  vs.  George 
Monsur.  In  re:  Alleging  that  respondent  is  operating  auto 
buses  as  a  common  carrier  between  Treveskyn  and  Bridgeville, 
Allegheny  county,  without  having  first  obtained  a  certificate  of 
public  convenience. 

A.  2237-1918.  Application  of  George  Monssour  ior  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  Bridgeville  and  Cecil, 
Allegheny  county. 

A.  2237-1918.  Application  of  George  Monsour  for  ap- 
Pelorte,  otherwise  Stonie  Pelorte.    In  re  -.  Alleging  that  respon- 
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dent  is  operating  auto  buses  as  a  common  carrier  between 
Traveskyn  and  Bridgeville,  Allegheny  county,  without  having 
first  obtained  a  certificate  of  public  convenience. 

9.30  A.  M. 

C.  1777.  Frank  L.  Bowers,  et  al.  vs.  Springhill  "Water  Com- 
pany. In  re:  Alleged  unjust  and  discriminatory  rates  and  in- 
adequate service  in  the  borough  of  Point  Marion,  Fayette  county. 

C.  2144.    D.  T.  Haddock. 

C.  2145.    Sharon  Chamber  of  Commerce. 

C.  2146.    Borough  of  Sharon. 

C.  2161.    Borough  of  Wheatland. 

C.  2162.    Borough  of  West  Middlesex. 

C.  2163.  Borough  of  Sharpsville  vs.  Mahoning  — ■  Shenango 
Valley  Railway  &  Light  Company.  In  re:  Alleged  unjust  and 
unreasonable  increase  in  rate  of  fare  and  averring  that  service 
and  equipment  are  inadequate  and  insufficient. 

C.  2588.  Boroiigh  of  Farrell  vs.  Mahoning  &  Shenango 
Valley  Railway  &  Light  Company.  In  re :  Alleged  inadequate 
and  insufficient  facilities,  plant  and  equipment  and  refusal  to 
extend  lines  to  furnish  service  to  inhabitants  in  the  borough  of 
Farrell,  Mercer  couny. 

C.  2591.  Nick  Bilusich  vs.  United  Natural  Gas  Company. 
In  re :  Alleged  inadequate  and  insufficient  service  in  the  borough 
of  Farrell,  Mercer  county. 

Inspection  by  Commission  of  Locus  in  quo. 

A.  1988-1918.  Application  of  the  City  of  Pittsburgh  for 
approval  of  the  construction,  operation  and  maintenance  of  a 
crossing  at  grade  at  point  where  Eureka  street  crosses  the  tracks 
and  right  of  way  of  the  Pitsburgh  Railways  Company  in  said 
city. 

A.  1989-1918.  Application  of  the  City  of  Pittsburgh  for 
approval  of  the  construction,  operation  and  maintenance  of  a 
crossing  above  grade  at  point  where  Laclede  street  crosses  the 
tracks  of  the  Pittsburgh  &  Castle  Shannon  R.  R.  Co.,  and  at 
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grade  of  the  tracks  and  right  of  way  of  the  Mt.  Washington 
Street  Railway  Company  in  said  city. 

A.  1990-1918.  Application  of  the  City  of  Pittsburgh  for 
approval  of  the  construction,  operation  and  maintenance  of  a 
crossing  at  grade  at  point  where  Kathleen  street  crosses  the 
tracks  and  right  of  way  of  the  Pittsburgh  Railways  Company  in 
the  said  city. 

Pittsburgh — City — County  Building 
2.00  P.  M. 

Further  Argument  by  Counsel 

A.  1988,  1989  and  1990  (1918).    Captions  above  set  forth. 
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Workmen's  Compensation  Board 


HEARINGS  DE  NOVO. 

MICHAEL  AND  MARY  BUTCH  vs.  BUCK  RIDGE  COAL 

MINING  CO'. 

Dependents  and  dependency — Parents. 

Hearing  de  novo  before  the  Board  at  Pottsville,  Pa.,  Nov. 
19.  1918. 

MACKEY.  Chairman.  Dee.  31,  1918: 

It  was  agreed  by  and  between  the  parties  that  the  testimony 
taken  before  the  Referee  lie  adopted  by  the  Board  as  though 
taken  by  it  with  permission  granted  to  both  sides  to  offer  any 
additional  testimony  it  might  desire.  A  hearing  de  novo  having 
been  granted  for  the  purpose  of  more  definitely  inquiring  into 
the  dependency  of  the  claimants  as  parents  of  the  deceased  son, 
all  the  additional  testimony  was  directed  to  this  phase  of  the  case. 

Findings  of  Fuel. 

1.  The  claimants  are  the  father  and  mother  of  Metro  Butch 
who  was  killed  by  accident  in  the  course  of  his  employment  for 
the  Buck  Ridge  Coal  Mining  Company  in  Northumberland 
County,  Pennsylvania,  on  February  2,  1918.  The  deceased  at 
the  time  of  his  death  was  in  his  seventeenth  year,  living  with  his 
parents  and  gave  his  pay  envelope  each  pay  day  to  them. 
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2.  The  claimants  are  the  parents  of  six  other  living  child- 
ren. The  eldest  lives  at  Pittsburgh,  has  reached  his  majority 
end  contributed  nothing  to  the  family  income.  Anne,  aged 
twenty-two,  is  a  daughter  residing  at  home  earning  $8.00  per 
week  and  contributing  the  same  to  the  family  fund.  The  re- 
maining children  are  from  eight  to  fourteen  years,  attending 
school  and  living  at  home.  At  the  death  of  the  son  Metro,  the 
father  was  earning  $18.00  per  week. 

3.  The  Board  finds  that  the  contributions  of  the  deceased 
son  were  necessary  to  defray  the  expenses  necessary  for  the 
support  of  the  household.  The  Board  has  taken  the  testimony 
of  the  witnesses  calculated  the  income  of  the  family  as  well  as 
the  necessary  expenses  for  food  and  clothing  and  thus  determines 
that  the  claimants  are  the  dependent  parents  of  the  deceased 
son  Metro. 

4.  The  average  weekly  wage  of  the  deceased  at  the  time  of 
his  death  was  $10.00  while  the  funeral  expenses  amounted  to 
$127. 

Award. 

There  is  awarded  to  the  claimants  Michael  and  Mary  Butch 
against  the  defendant,  the  Buck  Ridge  Coal  Company,  compen- 
sation for  three  hundred  weeks  from  February  2,  1918,  at  20% 
of  $10.00  or  $2.00  per  week  together  with  $100.00  to  cover  the 
Last  sickness  and  burial  of  the  deceased  employe  together  with 
the  hill  of  costs  as  hied  al  the  Referee's  hearing,  totalling  $3.24. 


PETITIONS  FOR  DETERMINATION  OF  COMPENSATION 
UNDER  AGREED  FACTS. 

WATSON  KOONTZ  vs.  FRICK  COMPANY. 

Wages — Computation  of — Average  weekly  wage. 

Pe  tition  for  Determination  of  Compensation  under  Agreed 
Facts.    Proposed  agreement  disapproved. 
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MACKEY,  Chairman,  Dec.  31,  1918: 

The  above  ease  comes  before  the  Board  on  petition  for  the 
determination  of  compensation  for  disability  under  facts  agreed 
upon  by  the  parties.  There  is  only  one  point  to  be  determined 
and  that  is  the  average  weekly  wage  of  the  injured  man.  The 
compensation  provided  for  in  the  agreement,  entered  into  be- 
tween the  employer  and  employe  provides  for  125  weeks  for  the 
loss  of  the  use  of  an  eye  based  on  an  average  weekly  wage  of 
•$15.72.  This  figure  was  determined  by  the  right  method  of  cal- 
culation provided  the  proper  basis  was  adopted.  The  average 
weekly  wage  was  determined  as  of  July  5,  1918,  but  it  seems  that 
there  was  at  that  time  pending  before  the  National  War  Board 
an  appeal  of  employes  and  that  the  function  of  the  Board  was 
to  determine  the  proper  rate  of  remuneration  that  should  be 
paid  to  the  employes  throughout  the  country  for  given  kinds  of 
labor.  This  Board  on  July  12,  1918,  handed  down  its  decision, 
making  it  retroactive  as  of  May  28,  1918,  and  upon  that  report 
it  has  been  agreed  that  if  it  can  be  adopted  as  of  the  basis  of  the 
calculation  as  the  wages  of  this  injured  employe,  the  average 
weekly  wage  should  be  changed  from  $15.72  to  $16.02. 

"We  hold  that  the  proper  average  weekly  wages  of  the  claim- 
ant is  $16.02.  The  decision  of  the  National  War  Board  fixed 
the  daily  wage  of  this  and  other  employes  as  of  the  very  day  the 
claimant  was  injured.  Therefore,  the  agreement  is  disapproved 
and  it  is  suggested  that  the  parties  enter  into  a  supplemental 
agreement  modifying  the  compensation  in  accordance  with  this 
opinion. 


PETITIONS  FOR  REVIEW  OP  COMPENSATION 
AGREEMENTS. 

MRS.  JOHANNA  LUCAS  vs.  HARRISON  TOWNSHIP. 

Employer  and  employe — Policeman — Alleged  mistake  in  execu- 
tion of  agreement. 

When  both  parties  enter  into  an  agreement  with  a  full 
knowledge  of  all  the  facts,  the  Board  will  not  review  such  agree- 
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siicut  upon  a  petition  which  alleges  merely  that  one  of  the  parties 
was  mistaken  as  to  the  legal  liability  resulting  from  those  facts. 
Van  Wert  vs.  American  High  Explosives  Co.,  3  Dep.  Rep.  944 
follow  eel. 

Petition  for  Review  of  Compensation  Agreement  No. 
550906.    Petition  refused. 

MACKEY,  Chairman,  Dee.  31,  1918: 

This  petition  was  filed  by  the  insurance  earlier  asking  that 
the  compensation  agreement  executed  by  and  between  the  parties 
providing  for  compensation  to  the  claimant  beeaus?  of  the  death 
cf  her  husband,  be  disapproved  by  the  Board  for  the  reason  that 
it  was  executed  at  a  time  when  the  insurance  carrier  was  mis- 
taken as  to  tlie  responsibility  of  the  insured  for  compensation 
under  the  facts  of  the  case.  The  deceased  husband  was  shot 
while  acting  in  the  capacity  of  a  police  officer  for  the  defendant. 
The  agreement  was  executed  during  the  month  of  January, 
1918,  and  was  approved  by  the  Board  on  February  27,  1918.  The 
petition  for  review  is  under  date  of  October  25,  1918.  This 
petition  is  refused  for  two  reasons :  First,  we  hold  that  there 
was  no  mistake  of  any  nature  at  the  time  cf  the  execution  of 
this  agreement  and  that  there  was  no  misapprehension  as  to  the 
legal  obligation  on  the  part  of  the  employer.  The  deceased  was 
a  police  officer  and  as  saeh  was  a  servant  of  the  defendant  within 
the  meaning  of  the  Pennsylvania  Workmen's  Compensation  Act 
of  1915.  In  Smith  vs.  City  of  Reading,  2  Dep.  Rep.  16-14,  we 
fully  discussed  the  status  of  a  police  officer  under  the  Pennsyl- 
vania act  and  we  subsequently  affirmed  our  position  in  Mc- 
Donald vs.  Hanover  Township,  4  Dep.  Rep.  1400,  notwithstand- 
ing the  case  of  Wise  vs.  Borough  of  Cambridge  Springs,  4  Dep. 
Rep.  943.  Second,  in  Van  Wert  vs.  American  High  Explosives 
Co.,  3  Dep.  Rep.  944  we  said  "Here  we  have  an  agreement  be- 
fore us  properly  executed,  alleging  the  death  of  the  husband, 
setting  out.  that  the  widow  is  the  sole  dependent;  stating  that 
the  death  occurred,  and  providing  for  compensation  in  the 
proper  amount  and  for  the  length  of  time  provided  in  the  act. 
The  evidence  shows  that  the  parties  to  Ihis  agreement  were 
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thoroughly  familiar  with  all  the  facts  at  the  time  it  was  exe- 
cuted. Now  the  insurance  carrier  seeks  to  have  it  set  aside  be- 
cause its  representative  was  mistaken  as  to  the  legal  consequence 
following-  these  facts.  It  is  very  doubtful  in  our  minds  whether 
or  not  the  provision  of  the  Workmen's  Compensation  Act  *  *  * 
gives  us  greater  authority  to  set  aside  a  written  agreement  prop- 
erly executed  and  witnessed,  than  now  exists  in  a  Court*  of 
Equity.  We  assume  that  it  would  not  be  seriously  contended 
that  this  agreement  could  be  modified  or  set  aside  in  equity  be- 
cause of  any  mistake  as  to  the  legal  responsibility  arising  out 
of  the  well-understood  facts,  therefore,  we  hold  that  we  would 
not  have  power  to  set  aside  this  agreement  under  these  circum- 
stances even  if  the  other  contentions  of  the  insurance  carrier 
were  well  taken." 

We  still  adhere  to  this  opinion  which  applies  particularly 
to  the  ease  under  discussion.  The  petition  of  the  insurance  car- 
rier is  accordingly  refused. 


APPEALS  FROM  AWARDS  OF  REFEREES. 
EDWARD  STOTT  vs.  WHTE  &  BROTHERS,  INC. 

Eye — Loss  of  use  of — Termination  of  agreement. 

Appeal  from  decision  of  Referee  Klauder.  District  No.  1  on 
Petition  for  Termination  of  Compensation  Agreement  No. 
542381.  Affirmed. 

MACKEY,  Chairman.  Dee.  31.  1918: 

On  March  9.  1918,  a  compensation  agreement  was  entered 
into  between  the  claimant  and  the  defendant,  providing  for 
compensation  at  the  rate  of  $9.60  per  week,  in  consequence  of  an 
injury  suffered  by  the  claimant  on  February  oil),  1918,-  while 
in  the  employ  of  the  defendant. 

On  February  15,  1918.  a  supplemental  agreement  was  exe- 
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cuted  between  the  parties.  In  the  said  agreement,  it  was  ad- 
mitted that  the  claimant  had  resumed  his  occupation  on  April 
9,  1918,  and  fixing  compensation  for  partial  disability  at  $4.80 
per  week.  On  July  9,  1916,  the  defendant,  through  its  insurer 
filed  a  petition  asking  that  the  said  agreement  should  be  termin- 
ated because  tbe  claimant  had  not  only  resumed  his  work  for 
the  same  employer,  but  was  receiving  an  increased  wage  over  his 
remuneration  at  the  time  of  the  injury.  The  claimant  in  his 
answer  to  this  petition  admitted  its  allegations,  but  set  up  that 
as  a  consequence  of  the  injury,  he  had  suffered  the  loss  of  the 
use  of  his  left  eye.  It  will  be  noted  that  although  he  set  up  this 
fact  in  his  answer,  there  appears  no  where  in  the  pleadings  a  pe- 
tition in  his  behalf  praying  for  modification  of  the  agreement  to 
provide  compensation  for  the  loss  of  the  use  of  an  eye.  The  at- 
torney for  the  insurance  carrier,  however,  has  waived  the  pos- 
sible objection  to  the  Referee's  conclusions  and  has  stated  that 
lie  desires  the  case  to  be  determined  upon  its  merits  by  a  review 
of  the  proceedings  before  the  Referee  to  determine  whether  or 
not  the  Referee's -conclusions  are  justified  by  the  evidence  be- 
fore him,  or  by  the  real  condition  of  the  claimant's  eye  as  de- 
veloped by  the  investigation  at  the  hands  of  the  Board  itself. 

After  a  review  of  the  case,  the  Board  adopts  the  diagnosis 
of  Doctor  Langdon,  which  in  part  is  as  follows: 

Q.    Doctor,  in  your  opinion,  is  or  is  not  the  condition 
of  the  left  eye  a  permanent  condition? 
A.  Yes.' 

Q.  Doctor,  in  your  opinion,  at  the  time  that  yon  ex- 
amined him  did  he  or  did  he  not  have  the  loss  of  the  use  of 
his  left  eye  for  working  purposes? 

A.  Yes,  I  would  say  the  usefulness  of  the  left  eye,  if  I 
might  expand  the  answer  to  that  question  a  1  it le  bit,  is  lim- 
ited to  keeping  him  safe  and  getting  across  streets,  but  he 
could  not  do  very  definite  work  with  it. 

The  opinion  of  Doctor  William  Campbell  Posey,  is  that  per- 
haps the  eye  is  serviceable  for  ordinary  normal  work,  but  is  use- 
less for  fine  work. 
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The  testimony  of  the  claimant  is  more  appealing'  to  the 
Board  than  the  refined  and  speculative  opinions  of  the  special- 
ists who  have  made  hut  one  or  two  examinations.  He  says  in 
answer  to  the  question : 

Q.  "What  is  the  condition  of  your  left  eye? 

A.  Well,  you  could  consider  it  useless;  I  can't  read 
type  at  all.  When  my  eye  was  tested — that  is,  with  the 
testing  chart — if  you  put  a  lighted  background  to  those  big 
letters  I  might  be  able  to  see  it,  but  when  I  get  my  news- 
paper, for  instance,  in  my  hands,  or  if  I  went  to  figure  down 
on  a  piece  of  paper,  I  can't  see  out  of  it — there  is  a  sort  of 
a  mist  over  the  eye. 

Here  was  a  perfectly  normal  man  who  suffered  an  accident 
in  the  course  of  his  employment  and  in  consequence  has  lost  the 
use  of  one  of  the  most  important  members  of  his  body.  The 
Board  does  not  feel  called  upon  to  deny  him  compensation  for 
the  loss  of  this  member  because  some  undoubtedly  well  quali- 
fied experts  express  a  doubt  abotxt  the  complete  loss  of  vision. 
To  this  man  his  eye  is  a  destroyed  member  for  which  the  law 
awards  him  compensation. 

The  award  of  the  Referee  modifying  the  agreement  and 
providing  for  the  loss  of  the  use  of  the  eye  is  affirmed.  The 
terms  of  the  said  order  as  framed  by  the  Referee  are  adopted 
by  the  Board  in  toto. 


CLARK  NORRIS  vs.  CITY  OF  NEW  CASTLE. 

Casual  employment — Not  in  regular  course  of  business  of  em- 
ployer. 

Appeal  from  Award  of  Referee  Christley,  District  No.  8. 
Claim  Petition  No.  6274.  Affirmed. 

MACKEY,  Chairman,  Jan.  20,  1919: 

The  claimant,  while  engaged  as  a  painter  working  upon  one 
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of  the  public  building's  of  the  City  of  New  Castle,  the  defend- 
ant, suffered  an  accident.  The  defendant  challenges  the  right  to 
compensation  principally  because  it  alleges  that  he  was  at  the 
time  of  the  said  accident  a  casual  employe  not  engaged  in  the 
regular  business  of  the  defendant.  The  testimony  establishes 
(he  fact  that  the  Referee  has  found  that  the  claimant  was  em- 
ployed by  the  .Superintendent  of  Public  Parks  and  Buildings 
to  do  work  for  the  defendant.  This  work  consisted  of  painting 
the  interior  of  the  building  belonging  to  the  defendant.  It 
cannot  be  contended  that  when  a  municipality  through  its  officer 
in  charge  of  public  buildings  directs  any  work  calculated  to  im- 
prove or  maintain  such  buildings  in  proper  repair  that  this  is 
not  a  part  of  the  business  of  such  municipality. 

All  the  findings  of  fact  and  conclusions  of  law  of  the  Ref- 
eree are  fully  sustained  by  the  evidence.  The  award  is  affirmed 
and  the  appeal  dismissed. 


KONSTANTY  KOLASKY  vs.  BENNIB  KLEE. 

Accident  in   course  of  employment — Injury  intentionally  in- 
flicted upon  employi  by  third  person  for  personal  reasons. 

Appeal  from  Award  of  Referee  Henderson,  District  No.  8. 
CI;  im  Petition  No.  6124.  Reversed. 

MACKEY,  Chairman,  Dee.  31,  1918: 

The  claimant  in  the  above-entitled  case  claims  compensa- 
tion lor  injuries  sustained  by  him  on  March  12,  1918,  under 
die  following  circumstances:  The  claimant  was  employed  in  the 
grocery  and  meat  store  of  the  defendant.  He  was  general  utility 
man  about  this  place  of  business  and  had  been  so  occupied  for 
six  years.  On  March  12,  1918,  under  the  direction  of  his  em- 
ployer  he  visited  the  Polish  Citizen's  Club  for  the  purpose  of 
selling  a  show  ease  for  his  employer.  When  he  entered  the 
club  house  one  Stanley  Verakis  accosted  him  with  some  pleas- 
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antry  and  caught  him  by  the  shoulder  with  a  piece  of  leather 
upon  which  was  whitewash.  This  incident  gave  rise  to  an  argu- 
ment which  was  followed  by  a  physical  encounter  between  the 
two  during  which  Verakis  kicked  the  claimant  upon  the  leg 
breaking  that  member. 

The  facts  are  not  in  dispute.  The  Referee  determined  that 
the  claimant  under  these  circumstances  had  sustained  an  injury 
in  the  course  of  his  employment  entitling  him  to  compensation. 
This  appeal  presents  to  the  Board  a  question  of  law  entirely. 
There  is  no  doubt  that  the  claimant  when  he  visited  this  club 
house  was  in  the  course  of  his  employment  for  the  reason  thai 
the  evidence  justifies  the  Referee's  finding  that  the  claimant 
was  there,  commissioned  by  Ins  employer  to  undertake  the  sale 
of  the  employer's  property. 

The  evidence  clearly  establishes,  however,  the  fact  that  the 
assault  suffered  by  the  claimant  had  no  relationship  whatsoever 
to  nor  bearing  upon  his  employment.  Article  3.  Section  301. 
inter  alia,  provides  "the  term  'injury  by  an  accident  in  the 
course  of  his  employment,'  as  used  in  this  article,  shall  not  in- 
clude an  injury  caused  by  an  act  of  a  third  person  intended 
to  injure  the  employe  because  of  reasons  personal  to  him,  and 
not  directed  against  him  as  an  employe  or  because  of  his  employ- 
ment. ' ' 

In  our  judgment  the  claimant's  ease  comes  within  this  ex- 
ception and  therefore  he  is  not  entitled  to  compensation.  The 
award  of  the  Referee  is  set  aside  and  the  appeal  sustained. 
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/  ,  v 

Supreme  Court  of  Pennsylvania 

V  / 

ELMER  PATER  vs.  SUPERIOR  STEEL  CO. 

Workmen's  Compensation — Arm — Loss  of  use  of — Sec.  306  of 
Workmen's  Law  interpreted. 

The  arm  of  the  claimant  was  amputated  about  one  inch  be- 
low lh<  elbow.  The  Board  and  the  court  below  both  decided  that 
this  constituted  the  loss  of  the  use  of  the  arm  within  the  meaning 
of  Section  306  of  the  Workmen's  Compensation  Act. 

The  court  held:  The  permanent  loss  of  the  use  of  an  arm, 
with  or  without  amputation,  resulting  fro  minjuries  sustained  by 
c  workman,  is  equivalent  to  the  actual  loss  of  the  arm. 

Appeal  from  Common  Pleas  of  Allegheny  County.  No.  76. 
October  Term,  1918.  Affirmed.  (For  opinion  of  court  below 
see  4  Dep.  Rep.  2182.) 

BROWN,  C.  J.,  Jan.  4,  1919: 

The  right  arm  of  Elmer  Pater,  an  employe  of  the  Superior 
Steel  Company,  was  caught  in  one  of  its  rolls  and  badly 
crushed.  Amputation  followed,  about  an  inch  or  three-fourths 
of'  an  inch  below  the  elbow.  The  Referee  found  that  "on  ac- 
count of  the  amputation  of  the  forearm  so  near  the  elbow  joint 
and  from  the  restricted  motion  of  the  elbow  due  to  infection  and 
interference  with  the  muscles  that  move  the  joint  the  claimant 
has  lost  the  permanent  use  of  the  right  arm  for  all  practical 
purposes."  Under  this  finding  he  was  awarded  compensation 
for  two  hundred  and  fifteen  weeks.  From  the  award  an  ap- 
peal was  taken,  on  the  ground  that  the  compensation  should 
have  been  for  one  hundred  and  seventy-five  weeks,  for  the  loss 
of  a  hand.  The  award  was  affirmed  by  the  Compensation  Board. 
An  appeal  followed  to  the  court  below,  and  from  its  order,  affirm- 
ing the  award,  there  is  this  appeal  by  the  Steel  Company. 


1010 


Department  Reports  of  Pennsylvania. 


195 


The  question  before  us  depends  upon  the  proper  construc- 
tion of  the  following  clauses  in  Section  306  of  the  'Workmen's 
Compensation  Act  of  June  2,  1915,  P.  L.  736 :  "For  all  disability 
resulting'  from  permanent  injuries  of  the  following  classes,  the 
compensation  shall  be  exclusively  as  follows :  For  the  loss  of  a 
hand,  fifty  per  centum  of  wages  during  one  hundred  and  sev- 
enty-five weeks.  For  the  loss  of  an  arm.  fifty  per  centum  of 
wages  during  two  hundred  and  fifteen  weeks.  *  *  *  Amputation 
between  the  elbow  and  the  wrist  shall  be  considered  as  the 
equivalent  of  the  loss  of  a  hand,  and  amputation  between  the 
knee  and  ankle  shall  be  considered  as  the  equivalent  of  the  loss 
of  a  foot.  Amputation  at  or  above  the  elbow  shall  be  consid- 
ered as  the  loss  of  an  arm,  and  amputation  at  or  above  the  knee 
shall  be  considered  as  the  loss  of  a  leg.  Permanent  loss  of  the 
use  of  a  hand,  arm,  foot,  leg,  or  eye  shall  be  considered  as  the 
equivalent  of  the  loss  of  such  hand,  arm.  foot,  leg,  or  eye. " 

The  contention  of  appellant  is  that,  as  the  arm  was  ampu- 
tated between  the  elbow  and  wrist,  the  claimant  lost  only  a  hand 
under  the  statute,  and  was,  therefore,  entitled  to  compensation 
for  but  one  hundred  and  seventy -five  weeks.  The  act  is  remedial 
and  is  to  receive  a  liberal  construction:  Quinn  vs.  Fidelity  Bene- 
ficial Association,  100  Pa.  382 ;  Poor  District  vs.  Poor  District. 
109  Pa.  579 ;  Commonwealth  vs.  Shaleen,  215  Pa.  595 ;  Jones  vs. 
Beale,  217  Pa,  182 ;  but  aside  from  this,  under  the  fact  found  by 
the  Referee,  the  express  words  of  the  statute  called  for  tin- 
award  made  to  the  claimant.  He  had  permanently  lost  the  use 
of  his  arm.  While  the  act  declares  that  amputation  at  any  point 
between  the  elbow  and  wrist  shall,  ipso  facto,  be  considered  the 
equivalent  of  the  loss  of  a  hand,  it  further  provides,  in  the  same 
clause,  that  permanent  loss  of  the  use  of  an  arm  shall  be  the 
equivalent  of  its  loss.  This  can  have  but  one  meaning,  and  that  is 
the  permanent  loss  of  the  use  of  an  arm,  with  or  without  amputa- 
tion, resulting  from  injuries  sustained  by  a  workman,  shall  be  the 
equivalent  of  the  actual  loss  of  the  arm.  If  in  the  present  case 
there  had  been  no  amputation,  but  the  arm  had  been  so  crushed 
as  to  hang  permanently  useless  at  the  side  of  the  claimant,  could 
his  right  to  compensation  for  two  hundred  and  fifteen  weeks  be 
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questioned?  The  finding  of  the  Referee  is  that,  as  the  result  of 
the  injuries  which  he  sustained  in  the  course  of  his  employment, 
lie  lias  permanently  lost  the  use  of  his  arm,  and  the  amputation 
which  necessarily  followed  is  not  a  determining  factor  in  fixing 
the  basis  upon  which  compensation  is  to  be  allowed.  This  was 
the  correct  view  of  the  learned  court  below,  as  expressed  in  the 
following  construction  which  is  placed  upon  the  words  of  the 
statute:  "They  were  intended  to  cover  or  include  all  cases 
wherein  there  is  a  permanent  loss  of  the  use  of  the  entire  mem- 
ber mentioned  in  the  act,  without  regard  to  the  point  of  amputa- 
tion, as  well  as  cases  wherein  such  loss  is  sustained  from  injuries 
not  requiring  ampntation." 

Appeal  dismissed  and  award  affirmed. 


FRANCES  MESSER  vs.  MANUFACTURERS'  LIGHT  AND 

HEAT  CO.,  ET  AL. 

Workmen's  Compensation — Accident  in  course  of  employment — 
Not  on  employer's  premises — Furthering  employer's  inter- 
ests— During  vacation — Obeying  'instructions  of  employer. 

An  employe  who  was  kilted  during  his  vacation  while  en- 
route  to  inspect  a  pumping  station  of  his  employer,  pursuant  to 
instructions,  for  the  purpose  of  increasing  his  efficiency  as  an 
employe,  was  furthering  his  employer's  interests  as  required  by 
Section  301,  Article  III  of  the  Workmen's  Compensation  Act; 
mid  his  dependents  an  entitled  to  compensation. 

Appeal  from  Courl  of  Common  Pleas  of  Washington 
County.  No.  167.  October  Term,  1917.  Reversed.  (For  opin- 
ion  of  court  below,  see  3  Dep.  Rep.  2433.) 

VOX.  J.,  Jan.  4.  1919: 

Hiram  Messer,  the  husband  of  Frances  Messer,  the  appel- 
lant, was  an  engineer  in  the  employ  of  the  Manufacturer's  Light 
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&  Heat  Company  at  the  pumping  station  at  Waynesburg.  He 
had  been  so  employed  for  about  three  years  prior  to  his  death. 
On  the  11th  day  of  July  he  began  his  regular  vacation  of  ten 
days  during  which  time  he  was  subject  to  be  called  for  service 
if  needed  and  was  paid  his  usual  salary.  On  the  12th  of  July 
William  Nester,  the  superintendent  of  the  Company,  called  him 
by  telephone  and  requested  him  to  go  to  the  Brave  Pump 
Station,  a  place  about  eighteen  miles  distant  from  "Waynesburg, 
to  inspect  this  station.  The  purpose  of  this  instruction  by  Mr. 
Nester  was  to  increase  the  efficiency  of  Messer  as  an  employe 
of  the  company  and  to  educate  him  as  to  the  best  method  of 
conducting  a  pumping  station. 

Complying  with  this  request  Messer  left  his  home  in  Waynes- 
burg about  one  P.  M.  in  his  own  automobile  accompanied  by  one 
Loughman,  an  assistant  engineer  of  the  defendant  company. 
While  on  the  road  Messer  ran  his  automobile  into  a  bridge  over 
a  creek  where  there  is  a  sharp  turn  in  the  road,  throwing  Lough- 
man against  the  windshield  and  injuring  him  so  that  he  became 
unconscious.  After  this  accident  Messer  continued  on  the  road 
for  a  short  distance  in  the  direction  of  the  Brave  Pump  Sta- 
tion, and  while  attempting  lo  turn  his  machine  in  some  way  lost 
control  and  the  machine  went  over  an  embankment.  It  turned 
ever  falling  upon  him  and  crushing  him  so  as  to  cause  his  death 
about  five  o'clock  the  same  day.  The  appellant  filed  her  petition 
as  claimant  for  compensation  under  the  Workmen's  Compen- 
sation Act  of  1915  and  was  awarded  compensation  by  the  Ref- 
eree, the  facts  being  found  as  above  stated.  This  award  was 
sustained  by  the  Compensation  Board  and  on  appeal  by  the 
defendant  to  the  Court  of  Common  Pleas  of  Washington 
County,  the  award  of  the  Workmen's  Compensation  Board  was 
reversed  and  the. case  was  dismissed;  this  appeal  followed. 

The  sole  question  presented  for  determination  is.  whether 
under  the  facts  above  stated,  Messer.  the  husband  uf  the  ap- 
pellant, received  the  injury  which  resulted  in  his  death  in  the 
course  of  his  employment.  This  must  be  determined  under  the 
language  of  Section  301,  Article  3,  of  the  Workmen's  Compen- 


198 


Department  Reports  of  Pennsylvania.         5  Dep.  Rep. 


sation  Act  of  1915  (P.  L.  738),  which  so  far  as  it  is  material 
to  this  controversy  is  as  follows : 

"The  term  'injury  by  accident  in  the  course  of  his  em- 
ployment' as  used  in  this  Article  *  *  *  shall  include  all 
other  injuries  sustained  while  the  employe  is  actually  en- 
gaged in  the  furtherance  of  the  business  or  affairs  of  the 
employer  whether  upon  the  employer's  premises  or  else- 
where. ' ' 

The  finding  of  the  Referee,  which  was  adopted  by  the  Work- 
men's Compensation  Board  and  is  therefore  absolutely  conclu- 
sive upon  this  Court  was  to  the  effect  that  Messer  was  called  by 
William  Nester,  superintendent  of  the  defendant  company,  and 
requested  to  go  to  the  Brave  Pump  Station  and  inspect  the  sta- 
tion at  this  place,  which  place  was  between  14  or  18  miles  dis- 
tant from  where  the  deceased  lived,  and  the  purpose  of  the  in- 
spection being  for  the  education  of  the  deceased  and  the  increas- 
ing of  his  efficiency  in  the  services  of  the  Manufacturer's  Light 
and  Heat  Company ;  and  in  pursuance  of  this  request  the  de- 
ceased started  on  the  road  to  the  Brave  Pump  Station  for  the 
purpose  of  making  said  inspection." 

The  Referee  also  found  that  it  was  the  "policy  of  the  de- 
fendant company  to  have  its  employes  inspect  the  different 
plants  and  various  kinds  of  work  for  the  purpose  of  education 
and  better  fitting  themselves  for  the  services  of  the  company 
whenever  they  can  do  so  on  the  company's  time,  and  the  request 
of  the  deaceased  on  July  12th.  1916,  by  Superintendent  Nester 
was  in  pursuance  of  that  policy." 

Under  the  language  of  these  finding's  we  feel  that  the  Ref- 
eree and  the  Workmen's  Compensation  Board  correctly  de- 
termined the  legal  quest  ion  when  they  found,  that  the  injury 
sustained  by  Messer  was  incurred  while  he  was  actually  engaged 
in  the  furtherance  of  the  business  or  affairs  of  his  employer. 

The  learned  judge  of  the  Court  below  in  reversing  the  find- 
ing and  refusing  to  allow  the  claim  holds,  first,  that  inasmuch 
as  Messer  was  attempting  to  turn  his  machine  this  act  took  him 
out  of  the  category  of  engaging  in  the  employment  and  there- 
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fore  there  could  be  no  recovery.  We  cannot  sustain  this  view. 
The  Referee  does  not  find  as  a  fact  that  Messer  was  actually  re- 
turning home  nor  does  he  find  what  the  purpose  was  in  returning 
home.  The  learned  judge  of  the  Court  below  refers  to  the  testi- 
mony of  the  widow  in  which  she  stated  that  her  husband  told  her 
that  he  had  broken  some  part  of  the  machine  when  he  ran  against 
the  bridge  and  that  he  was  attempting  to  turn  the  machine  in 
order  to  go  back  home.  We  cannot  consider  these  facts  in  de- 
termining the  legal  questions,  but  even  had  they  been  found  by 
the  Referee,  it  would  not  change  our  view  of  the  law.  If  he 
found  that  his  automobile  was  so  injured  by  the  first  accident 
that  it  was  necessary  for  him  to  return  home,  he  still  would 
have  been  acting  under  the  orders  of  his  superintendent.  It  is 
quite  too  narrow  a  construction  of  the  law  to  say  that  the  in- 
stant he  turned  under  such  circumstances,  lie  was  no  longer 
i  ngaged  in  the  furtherance  of  the  biishuss  of  his  employer.  In 
our  view  the  fact  that  he  was  on  his  vacation  is  of  no  signifi- 
cance. He  was  subject  to  call,  he  was  paid  his  salary  during  the 
time  that  he  was  on  his  vacation  and  he  received  the  request 
from  the  superintendent  of  his  employer  with  which  he  com- 
plied. His  compliance  with  this  request  continued  from  the 
time  he  left  his  home  until  he  finally  returned,  and  the  fact  that 
he  was  prevented  from  actually  carrying  out  his  purpcs:'  to  go 
on  his  way  to  the  Brave  Pnmp  Station  did  not  alter  his  legal 
status.  The  test  to  be  applied  is.  did  he  go  upon  this  mission 
voluntarily  or  because  of  the  request  of  his  superintendent.  The 
Referee  finds  that  he  went  not  only  at  the  request  of  the  super- 
intendent, but  in  pursuance  of  the  policy  which  the  company 
followed  with  all  its  employes.  He  was  therefore  practically 
under  orders  and  in  the  performance  of  his  duty  when  he  was 
injured.  In  the  ease  of  Haddock  vs.  Edgewater  Steel  Com- 
pany (not  yet  reported),  we  held  that  an  engineer  who  was  sent 
to  Ohio  for  a  similar  purpose  and  was  injured  on  his  return  to 
Pittsburgh  in  the  evening  about  11.30  while  on  Ins  way  to  his 
residence,  must  be  regarded  as  still  within  the  terms  of  the  act 
and  actually  engaged  in  the  furtherance  of  business  or  affairs  of 
the  employer.    We  think  the  decision  in  this  case  is  controlling 
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in  the  present  ease.  For  that  reason  it  is  unnecessary  to  dis- 
cuss eases  referred  to  by  the  learned  judge  of  the  Court  below 
in  his  opinion  setting  aside  the  award. 

The  judgment  is  therefore  reversed,  and  judgment  is  here 
entered  in  favor  of  the  claimant  for  the  amount  of  the  award 
of  the  Workmen's  Compensation  Board  entered  April  16th, 
1917,  together  with  the  costs  of  this  appeal. 
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Secretary  of  the  Commonwealth 


CHARTERS  ISSUED. 

Name.                        Location.            Business.  Capital. 

Ansonia   Clothing  Corporation, 

H.  B.  Gandolfe,  Treas.,  ....Philadelphia   $25,000 

Baldt  Anchor  Co.,  M.  H.  Bick- 

ley,  Treas.,  Wallingford,  Pa.,  Chester,   500,000 

Bla-Shone  Hosiery  Coloration, 

The,  Jacob  Blaetz,  Treas.,  ..Philadelphia,   30,000 

Butler    Land    Investment  Co., 

H.  B.  Stewart,  Treas.,  Pittsburg-h,    10,000 

Gas  Engineering  &  Construc- 
tion Co.,  W.  B.  Way,  Treas., .Pittsburgh,    5,000 

George     Brown's     Sons,  Inc., 

Geo.  H.  Brown,  Treas.,  . ...  .Mt.  Joy  Yarns  525,000 

Gerstner  Boiler  Works,  F.  P. 
Gerstnei-;    Treas.,  Glenshaw, 

Pa^  Pittsburgh,    100,000 

H.  L.  Neuman  Co.,  J.  W.  Neu- 

man    Treas.,   York,  .  .Dairy  products  and 

ice   200,000 

Hagmaier     Upholstering  Co., 

Geo.  J.  Hagmaier,  Treas.,  ..Pittsburgh,    45,000 

Hamilton  J.  Farrell,  Inc.,  H.  J. 

Farrell,  Treas  i.  .^Philadelphia,   Draying  5,000 

Main  Line  Motors,  V.  C.  Miller, 

Treas.,  Bryn  Mawr,  Pa  Rosemont,    5  0,000 

Mecca    Bldg.    &    Ln.n  Assn., 

Morris  Schwartz,  Treas.,  ...Philadelphia   1,000,000 

Parkwav  Gen+ral  Bldg  &  Loan 

Assn.,  W.  T.  Abell,  Treas.,  ..Philadelphia,   1,000,000 

Penna.  Manufacturing  Co.,  Wm. 

H.  Hammett,  Treas.,  ;.-.i»:.r.i«Philadelphia,  Toys  75,000 

Penna.  Security  ^lflsr.  &  Loan 

Assn.,  A.  K.  Gibson1,  Treas.,. Philadelphia,    1,000,000 

Phila.  Tractor  &  Implement  Co., 

Lew  W.  Tremblay,  Treas.,  .  .Philadelphia,    20,000 

Pittsburgh     Ice     Cream  Co., 

Frank  L.  Kelly,  Treas.,  .  .  .  .Pittsburgh   90,000 

Secured      Investments.,  Inc., 

Harry  G.  Quier,  Treas.,  Pax- 
tang,  Pa.,   Harrisburg,    5,000 

Union  Auto  Supply  Co.,  R.  P. 

Sullivan,  Treas.,  ..Pittsburgh   5,000 

Woodlawn  Milk  Products  Co., 

Thos.  B.  Clark,  Treas.,  .  .  .  .  Honesdale,    100,000 
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Public  Service  Commission 

PITTSBURGH  STEEL  CO.  vs.  THE  MONONGAHELA  RAIL- 
WAY CO.,  AND  THE  PITTSBURGH  &  LAKE 
ERIE  RAILROAD  CO. 

Rates — Fixing  of — Jurisdiction  of  the  Commission — Intrastate 
railroads — Orders  of  Director  General  of  Railroads. 

The  complaints  alleged  that  excessive  rates  were  being 
charged  by  the  respondents  for  the  transportation  of  coal  and 
coke  to  the  plant  of  the  complainant.  The  respondents  denied 
that  the  rates  were  excessive,  and  moved  to  dismiss  the  com- 
plaints for  wa/nt  of  jurisdiction  in  the  Commission  to  hear  and 
determine  the  same.  It  was  contended  for  the  respondents  that 
the  rates  complained,  of  were  ordered  by  the  Director  General 
of  Railroads  under  authority  of  the  several  acts  of  Congress  re- 
lating thereto.  The  respondents  vjere  admittedly  intrastate  rail- 
roads. 

The  Commission  concluded  thai  neither  the  Act  of  Con- 
gress of  Aug.  29,  1916,  which  authorized  tin  President,  in  time 
of  war,  to  take  possession  of  the  railroads  "for  the  transfer  of 
transportation  of  troops,  war  material  and  equipment,  or  for 
such  other  purposes  connected  with-  the  emergency  as  may  be 
needful  or  desirable,"  nor  the  Act  of  Congress  of  March  1,  1918, 
giving  the  President  the  povjer  to  increase  tin  rales  of  the  rail- 
roads, deprived  the  Commission  of  -its -power  to  review  and  fix 
the  rates  of  a  purely  intrastate  railroad,  except  when  such  rail- 
roads, as  provided  in  the  latter  act,  are  engaged  in  the  "trans- 
portation of  troops,  war  materials,  Government  supplies,  or  the 
issue  of  stocks  and  bonds."  The  Commission,  being  of  the  opin- 
ion that  the  lowering  of  the  rates  complained  of  would  not  affect 
the  transportation  of  troops,  etc.,  asserted  power  in  itself  to  reg- 
ulate the  same,  and  ordered  the  cases  set  down  for  further  hear- 
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ing,  notice  of  which  will  be  served  upon  the  officials  operating 
the  defendant  companies  for  the  Director  General  of  Railroads. 

Complaint  Docket  Nos.  2153  and  2154. 
REPORT  AND  ORDER  OF  THE  COMMSSION. 

McCLURE,  Commissioner,  Jan.  17.  1919: 

These  eases  were,  by  agreement  of  counsel,  heard  together. 
The  complainant  is  a  corporation  organized  under  the  laws  of 
Pennsylvania  and  is  engaged  in  the  making  of  iron  and  steel 
products.  Its  blast  furnace  and  steel  plant  are  located  at  Mo- 
nessen. Westmoreland  county,  Pennsylvania,  In  the  production 
of  pig  iron,  the  complainant  consumes  large  quantities  of  coke 
which  is  being  shipped  from  Allison,  Pa.,  and  Alicia,  Pa.,  lo- 
cated in  the  Klondike  Coal  Region,  over  the  lines  of  the  Mo- 
nongahela  Railway  and  the  Pittsburgh  &  Lake  Erie  Railroad 
to  the  complainant's  works  at  Monessen.  In  Complaint  No.  2153 
the  defendants  are  charged  with  exacting  a  rate  of  90  cents  per 
net  ton  for  the  transportation  of  coke  in  carloads  from  the  Klon- 
dike coal  region  when  loaded  by  the  shippers  and  consigned  to 
the  complainant  at  Monessen,  an  average  distance  of  20  miles 
en  the  Allison  shipments  and  ll1/*  miles  on  the  Alicia  shipments, 
as  shown  in  the  Pittsburgh  &  Lake  Erie  Railroad  Company's 
Tariff  P.  S.  C.  Pa.  No.  562.  I.  C.  C.  No.  1904.  It  is  further 
charged  by  the  amendment  to  Section  7  of  the  petition  that 
;<  Since  the  institution  of  the  above  unjust  and  exorbitant  rate  of 
90  cents  per  ton,  the  Hon.  W.  G.  McAdoo.  Director  General  of 
the  United  States  Railroad  Administration  has  issued  his  Gen- 
eral Order  No.  28  which  makes  an  advance  effective  June  25th, 
1918,  page  6  of  said  Order,  of  30  cents  per  net  ton  above  the 
said  90  cent  rate,  or  a  total  rate  for  said  haul  of  $1.20  per  net 
ton." 

In  petition  No.  2154  complainant  alleges  that  it  consumes 
large  quantities  of  coal  which  are  shipped  to  its  plant  over  the 
defendant's  railroad  from  mines  within  a  radios  of  seven  miles 
from  Monessen  and  that  the  defendant  charges  and  exacts  for 
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the  transportation  of  coal  in  carloads  loaded  at  said  mines  by 
the  shippers  when  consigned  to  the  complainant  at  Monessen, 
the  rate  of  23  cents  per  net  ton,  a  haul  of  not  to  exceed  an  aver- 
age of  five  miles,  and  for  a  large  quantity  of  the  coal  less  than 
two  miles ;  that  for  many  years  prior  to  July  1st,  1917,  the  de- 
fendant established  and  used  a  rate  of  10  cents  per  net  ton  for  a 
coal  haul  of  seven  miles  and  under,  between  points  on  a  line  of  its 
railroad.  By  its  tariff  filed  before  this  Commission  P.  S.  C.  Pa. 
No.  546,  the  railroad  cancelled  the  said  rate  of  10  cents  per  ton 
effective  on  and  after  July  1st,  1917,  and  established  and  used 
the  rate  of  23  cents  per  net  ton  on  a  haul  not  exceeding  seven 
miles.  It  further  alleges  that  since  the  establishment  of  the 
above  rate  of  23  cents  the  Director  General  of  the  United  States 
Railroad  Administration,  has  issued  General  Order  No.  28, 
whereby  effective  June  25th,  1918,  the  above  rate  of  23  cents  per 
net  ton  is  increased  to  40  cents  per  net  ton.  All  of  the  above 
rates  of  90  cents  and  $1.20  for  coke  and  23  cents  and  40  cents 
for  coal  are  charged  to  be  excessive,  unreasonable,  unjust  and 
unduly  discriminatory.  This  Commission  in  Complaint  No. 
2153,  is  asked  to  make  an  order  commanding  the  defendants  to 
cease  and  desist  from  the  charge  of  90  cents  or  any  other  greater 
sum  on  coke  hauled  by  them  from  the  Klondike  coal  region  to 
Monessen,  and  to  require  them  to  apply  a  maximum  rate  in  the 
future  not  exceeding  50  cents  per  net  ton ;  and  in  Complaint  No. 
2154  to  issue  an  order  to  cause  the  defendant  to  cease  and  desist 
from  collecting  the  rates  of  23  cents  and  40  cents  per  net  ton 
and  to  apply  as  a  maximum  rate  in  the  future  for  the  trans- 
portation of  coal  between  points  within  the  seven  mile  radius 
and  Monessen,  a  rate  not  exceeding  18  cents  per  ton. 

Defendants  in  their  answers  deny  that  the  rates  are  unjust, 
unreasonable  or  discriminatory  and  allege  further  that  on  De- 
cember 28th,  1917,  the  President  of  the  United  States  took  pos- 
session and  assumed  the  use  and  control  of  their  railroads,  and 
since  that  time  he  has  been  and  is  now  operating  the  same 
through  the  Director  General  of  Railroads;  that  the  rates  and 
charges  now  published  and  exacted  for  the  transportation  of 
coal  and  coke  to  Monessen,  were  published  and  are  being  as- 
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sessed  pursuant  to  and  in  accordance  with  an  order  of  the  Di- 
rector General,  known  as  General  Order  No.  28,  effective  June 
25th,  1918 ;  and  that  said  rates  are  published  in  tariffs  on  file 
with  the  Interstate  Commerce  Commission  pursuant  to  said 
order. 

Testimony  was  taken  on  behalf  of  the  complainant  in  support 
of  the  allegations  of  its  petition.  Defendants  then  moved  to 
dismiss  the  complaints  for  want  of  jurisdiction  in  the  Commis- 
sion over  railroad  rates  and  fares  during  the  period  of  Federal 
control. 

An  important  question  raised  by  this  record  is  whether  the 
respondent  railroads  now  being  operated  under  the  direction  o£ 
tb.2  Director  General  of  Railroads  are  subject  to  the  orders  and 
directions  of  this  Commission  in  the  regulation  of  rates  and 
charges  for  the  movement  of  freight  on  railroads  wholly  within 
the  state  and  not  connected  with  the  transportation  of  troops, 
war  materials  or  Government  supplies. 

Respondents  are  Pennsylvania  corporations  exercising  the 
powers  and  enjoying  the  rights  conferred  upon  them  by  the 
Commonwealth.  The  rates  attacked  are  for  intrastate  trans- 
portation, and  in  times  of  peace  their  regulation  is  within  the 
jurisdiction  of  the  State  and  this  Commission  to  whom  its  au- 
thority has  been  delegated.  The  Federal  statute  to  regulate 
commerce  contemplated  no  interference  therewith.  This  was 
ruled  in  Simpson  vs.  Shepard,  230  U.  S.  352,  (The  Minnesota 
Rate  Cases)  Mr.  Justice  Hughes  in  delivering  the  opinion  of 
the  court  at  page  420,  says : 

' '  Congress  did  not  undertake  to  say  that  the  intrastate 
rates  of  intrastate  carriers  should  be  reasonable  or  to  in- 
vest its  administrative  agency  with  authority  to  determine 
their  reasonableness.  Neither  by  the  original  act  nor  by 
its  amendment,  did  Congress  seek  to  establish  a  unified  con- 
trol over  interstate  and  intrastate  rates;  it  did  not  set  up 
a  standard  for  intrastate  rates,  or  prescribe,  or  authorize 
the  Commission  to  prescribe,  either  maximum  or  minimum 
rates  for  intrastate  traffic.     It  cannot  be  supposed  that 
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Congress  sought  to  accomplish  by  indirection  that  which 
it  expressly  disclaimed,  or  attempted  to  override  the  ac- 
customed authority  of  the  States  without  the  provision  of 
a  substitute.  On  the  contrary,  the  fixing  of  reasonable 
rates  for  intrastate  transportation  was  left  where  it  had 
been  found ;  that  is,  with  the  States  and  the  agencies  cre- 
ated by  the  States  to  deal  with  that  subject,  Missouri  Pa- 
cific By.  Co.  vs.  Larabee  Mills,  211  U.  S.  612,  620,  621. 

Only  where  the  use  by  the  State  of  an  instrument  of  inter- 
state commerce  in  a  discriminatory  manner  so  as  to  inflict  in- 
jury on  any  part  of  that  commerce,  may  the  Federal  authori- 
ties control  the  intrastate  transactions  of  interstate  carriers. 
(Houston  vs.  Texas  Railway  vs.  United  States,  234  U.  S.,  page 
342. ) 

Undoubtedly  Congress  in  a  time  of  war  in  the  exercise  of 
its  Constitutional  powers  "To  *  *  *  provide  for  the  common 
defence  and  general  welfare  of  the  United  States"  (Art.  1, 
Sec.  8,  Sub  Div.  1),  "To  declare  war"  (Art.  1,  Sec.  8,  Sub. 
Div.  11),  "to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  office  thereof"  (Art.  1, 
Sec.  8,  Sub  Div.  18),  had  the  power  to  pass  the  Act  of  August 
29th.  1916.  which  is  as  follows: 

' '  The  President,  in  time  of  war,  is  empowered, 
through  the  Secretary  of  War,  to  take  possession  and  as- 
sume control  of  any  system  or  systems  of  transportation, 
or  any  part  thereof,  and  to  utilize  the  same,  to  the  exclu- 
sion as  far  as  may  be  necessary  of  all  other  traffic  thereon, 
for  the  transfer  or  transportation  of  troops,  war  material 
and  equipment,  or  for  such  other  purposes  connected  with 
the  emergency  as  may  be  needful  or  desirable." 

Under  the  authority  of  this  statute,  the  President  in  time  of 
war,  through  the  Secretary  of  war,  could  utilize  the  railroads 
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for  the  transportation  of  troops,  munitions  and  supplies,  and 
operate  them  as  a  whole  for  that  pur-pose,  or  for  such  other 
purposes  connected  with  the  emergency,  as  might  he  needful 
or  desirable.  But  that  these  powers  could  be  delegated  to  any 
other  official  than  the  Secretary  of  "War,  was  questioned  in  Muir 
vs.  Louisville  &  Nashville  Railroad  Company,  247  Fed.  888. 
Judg'e  Evans  in  his  opinion  at  page  894  says : 

"Under  no  established  rule  of  interpretation  can  it  be 
denoted  that  it  was  the  intention  of  the  legislative  body  to 
authorize,  in  time  of  war,  the  War  Department  and  no  other 
to  take  over  the  railroads  for  war  purposes,  such  as  trans- 
portation of  troops  and  war  material,  and  for  such  other 
purposes  as  might  be  desirable  in  the  emergencies  of  war. 
Besides  being  an  appropriate  function  of  the  War  Depart- 
ment, it  was  the  plain  meaning  of  the  statute  which  Con- 
gress enacted  that  the  War  Department  should  have  au- 
thority over  it,  and  even  assume  (which  is  inconceivable) 
that  the  Secretary  of  War  declined  for  that  department  to 
take  up  the  war  work  indicated,  we  find  nothing  in  the 
statute  which  authorizes  it  to  be  taken  up  by  the  Treasury 
Department,  nor  by  a  Director  General  of  Railroads;  Con- 
gress not  having  intrusted  the  work  to  either.  And  the  sit- 
uation, if  strict  rules  were  to  operate,  might  involve  consid- 
eration of  the  question  whether  the  rule  stated  by  the  Su- 
preme Court  in  Smith  vs.  Black,  115  TJ.  S.,  at  page  319, 
6  Sup.  Ct,  56,  L.  Ed.  398.  to  the  effect  that  "where  there 
is  a  statute  requiring  a  thing  to  be  done  by  a  known  and 
responsible  public  officer,. it  may  well  be  held  that  he  must 
do  it  in  person,'  would  not  apply." 

If.  however,  it  be  assumed  that  the  Director  General  under 
the  proclamation  of  the  President  of  December  26th,  1917,  was 
vested  with  the  power  which  the  President  through  the  Secretary 
of  Wrar  was  authorized  to  use,  this  power  attempted  to  be  exer- 
cised under  the  Act  of  August  29th,  1916,  must  be  limited 
strictly  to  such  acts  as  are  necessary  m  the  emergency  of  war. 
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This  statute  did  not  in  any  sense  give  unlimited  power  to  the 
President  to  regulate  intrastate  rates  whether  they  applied  to  an 
emergency  or  not.  If  such  power  exists  it  must  be  found  in  the 
provisions  of  the  Federal  Control  Act  of  March  1st,  1918,  which 
statute  treats  the  taking  over  of  the  railroads  as  an  accomplished 
fact.  Its  principal  purposes  are  to  provide  for  the  compensation 
of  the  railroad  owners;  to  provide  for  the  operation  of  the  car- 
riers; and  to  provide  for  their  rehabilitation  and  restoration  to 
operating  efficiency  while  under  Federal  control.  This  control  is 
to  continue  during  the  war  and  for  a  period  of  time  thereafter  not 
to  exceed  one  year  and  nine  months.  In  Section  10  of  the  act  it 
is  said : 

"Carriers  while  under  Federal  control  shall  be  subject 
to  all  laws  and  liabilities  as  common  carriers,  whether  aris- 
ing under  State  or  Federal  laws  or  at  common  law,  except 
in  so  far  as  may  be  inconsistent  with  the  provisions  of  this 
act  or  any  other  act  applicable  to  such  Federal  control  or 
with  any  order  of  the  President.  Actions  at  law  or  suits 
in  equity  may  be  brought  by  and  against  such  carriers  and 
judgments  rendered  as  now  provided  by  law ;  and  in  action 
at  law  or  suit  in  equity  against  the  carrier,  no  defense  shall 
be  made  thereto  upon  the  ground  that  the  carrier  is  an  in- 
strumentality or  agency  of  the  Federal  Government." 

Said  section  further  provides  as  follows : 

"During  the  period  of  Federal  control,  whenever  in  his 
opinion  the  public  interest  requires,  the  President  may  in- 
itiate rates,  fares,  charges,  classifications,  regulations  and 
practices  by  filing  the  same  with  the  Interstate  Commerce 
Commission,  which  said  rates,  fares,  charges,  classifications, 
regulations,  and  practices  shall  not  be  suspended  by  the 
Commission  pending  final  determination." 

"Said  rates,  fares,  charges,  classifications,  regulations, 
and  practices  shall  be  reasonable  and  just  and  shall  take 
effect  at  such  time  and  upon  such  notice  as  he  may  direct, 
but  the  Interstate  Commerce  Commission  shall,  upon  com- 
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plaint,  enter  upon  a  hearing  concerning  the  justness  and 
reasonableness  of  so  much  of  any  order  of  the  President  as 
establishes  or  changes  any  rate,  fare,  charge,  classification, 
regulation,  or  practice  of  any  carrier  under  Federal  con- 
trol, and  may  consider  all  the  facts  and  circumstances  ex- 
isting at  the  time  of  the  making  of  the  same.  In  determin- 
ing any  questions  concerning  any  such  rates,  fares,  charges, 
classifications,  regulations  or  practices  or  changes  therein, 
the  Interstate  Commerce  Commission  shall  give  due  con- 
sideration to  the  fact  that  the  transportation  systems  are 
being  operated  under  a  unified  and  co-ordinated  national 
control  and  not  in  competition. 

"After  full  hearing  the  Commission  may  take  such 
findings  and  orders  as  are  authorized  by  the  act  to  regulate 
commerce  as  amended,  and  said  findings  and  orders  shall 
be  enforced  as  provided  in  said  act ;  provided,  however,  that 
when  the  President  shall  find  and  certify  to  the  Interstate 
Commerce  Commission  that  in  order  to  defray  the  ex- 
penses of  Federal  control  and  operation  fairly  chargeable 
to  railway  operating  expenses,  and  also  to  pay  railway 
tax  accruals  other  than  war  taxes  net  rents  for  joint  facili- 
ties and  equipment,  and  compensation  to  the  carriers,  oper- 
ating as  a  unit,  it  is  necessary  to  increase  the  railway  oper- 
ating revenues,  the  Interstate  Commerce  Commission  in  de- 
termining the  justness  and  reasonableness  of  any  rate,  fare, 
charge,  classification,  regulation,  or  practice  shall  take  into 
consideration  said  finding  and  certificate  by  the  President, 
together  with  such  recommendations  as  he  may  take.  (March 
21.  1918,  C.  25,  Sec.  10,  40  Stat.)" 

It  thus  appears  that  the  President  may  initiate  rates  subject 
to  review  by  the  Interstate  Commerce  Commission.  The  Com- 
mission in  determining  the  reasonableness  of  the  rates  must 
take  into  consideration  the  finding  by  the  President  that  more 
revenue  is  necessary  to  meet  the  expenses  of  Federal  control.  In 
addition  to  a  proper  return  to  the  owners,  the  needs  of  the  Gov- 
ernment for  money  to  operate  the  roads  must  now  be  taken  as 
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ft  factor.  But  there  is  nothing'  in  the  Act  which  in  terms  makes 
this  provision  apply  to  intrastate  rates,  and  we  think  it  can 
not  impliedly  be  held  to  apply  to  them.  They  are  referred  to 
merely  as  "rates"  without  an  adjective  either  interstate  or  in- 
trastate. That  the  Interstate  Commerce  Commission  had  no 
authority  to  establish  rates  for  purely  intrastate  commerce  and 
that  this  commerce  was  subject  to  the  jurisdiction  of  the  several 
states  acting'  through  their  commissions  was  well  known  to  Con- 
gress. Only  by  express  terms  and  in  unequivocal  language 
would  such  important  powers  be  attempted  to  be  transferred 
from  State  to  Federal  jurisdiction.  If  the  purpose  was  to  de- 
prive the  states  of  these  powers  it  is  inconceivable  that  it  would 
be  attempted  by  mere  implication.  Congress  in  Section  15  of 
the  Act  expressly  disavows  any  such  purpose.  Section  15  is  as 
follows : 

' '  Nothing  in  this  Act  shall  be  construed  to  amend,  re- 
peal, impair,  or  affect  the  existing  laws  or  powers  of  the 
States  in  relation  to  taxation  or  the  lawful  police  regula- 
tions of  the  several  States,  except  wherein  such  laws,  pow- 
ers, regulations  may  affect  the  transportation  of  troops,  war 
materials.  Government  supplies,  or  the  issue  of  stocks  and 
bonds.    (March  21,  1918,  C.  25,  Sec,  15,  40  Stat.)" 

We  do  not  gee  how  it  could  be  made  any  clearer  that  the 
railroads  and  transportation  systems  while  under  Federal  con- 
trol were  not  only  to  be  subject  to  all  laws  and  liabilities  as  com- 
mon carriers  under  State  laws,  as  provided  in  Section  10,  but 
that  nothing  in  the  statute  should  be  construed  to  amend  or  re- 
peal said  laws,  or  impair  or  affect  the  lawful  police  regulations 
of  the  States,  save  in  the  excepted  cases  where  such  laws,  pow- 
ers or  regulations  may  affect  the  transportation  of  troops,  war 
materials,  Government  supplies  or  the  issue  of  stocks  and  bonds. 

A  review  of  several  leading  cases  decided  by  the  Supreme 
Court  of  the  United  States  will  aid  us  in  the  interpretation  of 
this  statute. 

In  Railroad  Company  vs.  Peniston,  18  Wall.  5,  the  Railroad 
was  incorporated  during  the  Civil  War  and  was  considered  a 
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necessity  to  the  successful  prosecution  of  the  war  by  the  Union. 
By  the  Act  approved  July  1st,  1862,  Congress  incorporated  the 
Union  Pacific  Railroad  Company  with  authority  to  build  a  con- 
tinuous railroad  and  telegraph  as  far  west  as  Nevada,  An  ex- 
tensive grant  of  land  was  made  to  the  company  as  well  as  a  right 
of  way  through  public  lands.  The  act  declared  the  purpose  of 
the  grant  to  be  upon  condition  that  the  company  transmit  dis- 
patches over  the  telegraph  lines  and  transport  mails,  troops  and 
munitions  of  war,  supplies  and  the  public  stores  upon  said  rail- 
road for  the  Government.  The  State  of  Nebraska  laid  a  tax 
upon  the  property  of  the  railroad  company.  When  Peniston, 
the  Treasurer  of  Lincoln  county,  attempted  to  collect  the  tax, 
the  railroad  company  brought  an  action  to  restrain  him  from 
doing  so,  and  an  appeal  was  taken  to  the  United  States  Su- 
preme Court  on  the  ground  that  the  tax  was  invalid  because  the 
property  of  the  railroad  was  exempt  from  taxation  by  virtue  of 
the  Federal  incorporation  as  a  means  for  performing  the  duties 
of  the  Government.  The  court  held  that  the  railroad  and  tele- 
graph lines  were  private  property  and  that  their  use  in  Govern- 
ment service,  both  military  and  postal,  did  not  exempt  them 
from  State  taxation.  The  court  rested  its  decision  on  the 
ground  that  the  tax  upon  the  property  of  the  railroad,  the  agent 
of  the  Government,  did  not  necessarily  deprive  the  railroad  of 
its  power  to  serve  the  Government  as  it  was  intended  to  serve  it. 
or  hinder  the  efficient  exercise  of  its  power.  The  tax  left  it  free 
to  discharge  the  duties  it  had  undertaken  to  perform. 

In  Eeagan  vs.  Mercantile  Trust  Company,  154  U.  S.  413,  it 
was  decided  that  the  fact  that  the  Texas  &  Pacific  Railway  Com- 
pany was  an  incorporation  organized  under  a  statute  of  the 
United  States,  receiving  therefrom  the  corporate  powers  to 
charge  and  collect  tolls  and  rates  for  transportation,  did  not 
remove  that  company  from  the  operation  of  the  Act  of  the  legis- 
lature of  Texas  of  April  3,  1891,  establishing  a  railroad  commis- 
sion as  to  business  done  wholly  within  the  State ;  but  such  busi- 
ness is  subject  to  the  control  of  the  State  in  all  matters  of  tax- 
ation, rates  and  other  police  regulations. 
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Mr.  Justice  Brewer  in  delivering  the  opinion  of  the  coir  J 
at  page  416,  says: 

"Similarly  we  think  it  may  be  said  that,  conceding  to 
Congress  the  power  to  remove  the  corporation  in  all  its  op- 
erations from  the  control  of  the  State,  there  is  in  the  act 
creating  this  company  nothing  which  indicates  an  intent  on 
the  part  of  Congress  to  so  remove  it,  and  there  is  nothing 
in  the  enforcement  by  the  State  of  reasonable  rates  for 
transportation  wholly  within  the  State  which  will  disable 
the  corporation  from  discharging  all  the  duties  and  exer- 
cising all  the  powers  conferred  by  Congress.  By  the  act 
of  incorporation  Congress  authorized  the  company  to  build 
its  road  through  the  State  of  Texas.  It  knew  that,  when 
constructed,  a  part  of  its  business  would  be  the  carrying  of 
persons  and  property  from  points  within  the  State  to  other 
points  also  within  the  State,  and  that  in  so  doing  it  would 
be  engaged  in  a  business,  control  of  which  is  nowhere  by 
Federal  Constitution  given  to  Congress.  It  must  have 
been  known  that,  in  the  nature  of  things,  the  control  of  that 
business  would  be  exercised  by  the  State,  and  if  it  be  deemed 
that  the  interests  of  the  Nation  and  the  discharge  of  the 
duties  required  on  behalf  of  the  Nation  from  this  corpora- 
tion demanded  exemption  in  all  tilings  from  State  control, 
it  would  unquestionably  have  expressed  such  intention  in 
language  whose  meaning  Avould  be  clear.  Its  silence  in  this 
respect  is  satisfactory  assurance  that,  in  so  far  as  tins  cor- 
poration should  engage  in  business  wholly  within  the  State, 
it  intended  that  it  should  be  subjected  to  the  ordinary  con- 
trol exercised  by  the  State  over  such  business.  Without, 
therefore,  relying  at  all  upon  any  acceptance  by  the  rail- 
road corporation  of  the  act  of  legislature  of  the  State,  passed 
in  1873  in  respect  to  it,  we  are  of  the  opinion  that  the  Texas 
and  Pacific  Railway  Company  is,  as  to  business  done  wholly 
within  the  State,  subject  to  the  control  of  the  State  in  all 
matters  of  taxation,  rates,  and  Other  police  regulations." 
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In  Smythe  vs.  Ames,  169  U.  S.  466,  Mr.  Justice  Harlan  in  de- 
livering the  opinion  of  the  Court  at  page  519  says: 

"It  is  contended  that  the  State  is  without  power  to  fix 
or  limit  the  rates  that  the  Union  Pacific  Company  may 
charge  for  the  transportation  of  freight  on  its  lines  be- 
tween points  within  Nebraska.  This  contention  rests :  1. 
Upon  the  provisions  of  the  Acts  of  Congress  showing  that 
the  Union  Pacific  Railroad  Company  was  created  for  the 
accomplishment  of  national  objects,  namely,  to  secure  the 
safe  and  speedy  transportation  of  the  mails,  troops,  muni- 
tions of  war  and  public  stores  of  the  United  States ;  2.  Upon 
the  eighteenth  section  of  the  above  Act  of  July  1,  1862,  12 
Stat.  489,  497,  c.  120.  providing  that  'whenever  it  appears 
that  the  net  earnings  of  the  entire  road  and  telegraph,  in- 
cluding the  amount,  allowed  for  sendees  rendered  for  the 
United  States,  after  deducting  all  expenditures,  including 
repairs  and  the  furnishing,  running  and  managing  of  said 
road,  shall  exceed  ten  per  centum  upon  its  cost,  exclusive 
of  the  five  per  centum  to  be  paid  to  the  United  States,  Con- 
gress may  reduce  the  rates  of  fare  thereon,  if  unreasonable 
in  amount,  and  may  fix  and  establish  the  same  by  law.' 
The  argument  is  that  Congress  by  this  enactment  has  re- 
served to  itself  exclusive  control  of  rates,  interstate  and 
local,  to  be  charged  on  the  Union  Pacific  Railroad.  As  this 
view,  if  maintained,  would  require  an  affirmance  of  the  de- 
cree so  far  as  the  Union  Pacific  Company  is  concerned, 
whether  the  Nebraska  statute  of  1893  be  constitutional  or  not 
as  to  the  other  railroad  corporation,  it  cannot  properly  be 
passed  without  examination." 

And  at  page  521 : 

Undoubtedly  Congress  intended  by  that  Act  to  reserve 
such  power  as  was  necessary  to  prevent  the  corporation  from 
exacting  rates  that  were  unreasonable.  But  this  was  not 
equivalent  to  a  declaration  that  the  States  through  which 
the  railroad  might  be  constructed  should  not  regulate  rates 
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for  transportation  begun  and  completed  within  their  respec- 
tive limits. 

"It  cannot  be  doubted  that  the  making  of  rates  for 
transportation  by  railroad  corporations  along  public  high- 
ways between  points  wholly  within  the  limits  of  a 
State,  is  a  subject  primarily  within  the  control  of  that  State. 
And  it  ought  not  to  be  supposed  that  Congress  intended 
that,  so  long  as  it  forbore  to  establish  rates  on  the  Union 
Pacific  Railroad,  the  corporation  itself  could  fix  such  rates 
for  transportation  as  it  saw  proper  independently  of  the 
right  of  the  States  through  which  the  road  was  constructed 
to  prescribe  regulations  for  transportation  beginning  and 
ending  within  their  respective  limits.  On  the  contrary,  the 
better  interpretation  of  the  Act  of  July  1,  1862,  is  that  the 
question  of  rates  for  wholly  local  business  was  left  under  the 
control  of  the  respective  States  through  which  the  Union 
Pacific  Railroad  might  pass,  with  power  reserved  to  Con- 
gress to  intervene  under  certain  circumstances  and  fix  the 
rates  that  the  corporation  could  reasonably  charge  and  col- 
lect. Congress  not  having  exerted  this  power  we  do  not 
think  that  the  national  character  of  the  corporation  con- 
structing the  Union  Pacific  Railroad  stands  in  the  way  of 
a  State  prescribing  rates  for  transporting  property  on  that 
road  wholly  between  points  within  its  territory.  Until  Con- 
gress, in  the  exercise  either  of  the  power  specifically  reserved 
by  the  eighteenth  section  of  the  Act  of  1862  or  its  power 
under  the  general  reservation  made  of  authority  to  add  to, 
alter,  amend  or  repeal  that  Act,  prescribes  rates  to  be 
charged  by  the  railroad  company,  it  remains  with  the  States 
through  which  the  road  passes  to  fix  rates  for  transporta- 
tion beginning  and  ending  within  their  respective  limits." 

It  thus  is  established  by  the  highest  authority  that  railroad 
companies  although  incorporated  by  the  Federal  Government, 
receiving  therefrom  the  power  to  collect  tolls  and  rates  for  trans- 
portation, and  building  their  roads  with  its  assistance  under  the 
war  power  to  secure  the  speedy  transportation  of  troops,  mu- 
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nitions  and  supplies,  Congress  reserving  the  right  under  certain 
circumstances,  to  fix  and  establish  the  rates  of  fare,  are  not  ex- 
empt from  State  taxation  and  are  subject  to  the  power  of  the 
States  through  commissions  to  establish  and  regulate  rates  for 
transportation  wholly  within  their  borders,  unless  Congress  in 
the  exercise  of  its  reserve  power  withdraws  the  roads  from  State 
control  "in  language  whose  meaning  would  be  clear." 

There  is  no  such  evidence  of  the  withdrawal  of  the  trans- 
portation systems  from  State  control  and  we  are  led  to  the  con- 
clusion that  the  Director  General  and  his  subordinates  are  oper- 
ating the  railroads  in  the  place  of  the  corporate  officers  and  are 
subject  to  the  same  provisions  of  law,  except  for  military  ne- 
cessities, and  where  the  act  provides  other  regulations  and  pro- 
cedure ;  that  the  purpose  of  the  act  is  to  leave  in  the  hands  of 
the  States  and  the  agencies  created  by  the  States  all  the  power 
and  authority  over  intrastate  railroad  operations  they  possessed 
before  its  passage,  except  those  affecting  the  transportation  of 
troops,  munitions  and  supplies  and  the  issuance  of  stocks  and 
bonds.  Now  it  cannot  be  said  that  the  lowering  of  freight  rates 
on  coke  from  the  Klondike  Region  to  Monessen  and  on  coal 
within  a  radius  of  seven  miles  to  Monessen,  would  "affect"  the 
transportation  of  troops,  war  materials  or  supplies,  or,  as  a  mat- 
ter of  course  and  without  demonstrating  the  fact,  that  it  would 

affect ' '  the  issuance  of  stocks  and  bonds.  Removed  then  from 
the  saving  clause  of  the  15th  section  of  the  act,  it  is  clear  that  the 
regulation  of  these  rates  which  is  an  exercise  of  the  police  power 
of  the  Commonwealth,  is  vested  in  this  Commission,  and  that 
whether  the  rates  complained  against  were  fixed  by  a  tariff 
filed  by  the  defendant  or  initiated  by  the  Director  General  of 
Railroads,  we  have  the  power  to  revisw  them. 

The  Director  General  is  no  party  to  these  proceedings  although 
he  initiated  two  of  the  rates  complained  against.  So  far  as  the 
orders  of  this  Commission  regulating  transportation  charges 
of  railroad  companies  for  interstate  business  can  be  enforced 
against  the  companies,  they  can  be  enforced  against  the  Director 
General,  who  is  now  in  charge  of  and  operating  the  roads  for  the 
owners. 
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The  motion  to  dismiss  the  complaints  is  overruled,  the  cases 
are  set  down  for  further  hearing  of  which  notice  will  be  served 
upon  the  operating  officials  of  the  defendant  companies  operating 
for  the  Director  General. 

Order. 

Tli is  matter  being  before  the  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaint  and  an- 
swer (in  the  nature  of  a  demurrer)  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties  and  due  investigation  of  the 
matters  and  things  involved  having  been  had;  and  the  Com- 
mission having  on  the  date  hereof  made  and  filed  a  report  con- 
taining its  findings  of  fact  and  conclusions  thereon  which  said 
report  is  hereby  approved  and  made  part  hereof; 

Now,  to  wit,  January  14th,  1919,  the  motion  to  dismiss  com- 
plaints for  want  of  jurisdiction  is  overruled ;  and 

It  is  ordered  and  directed  that  the  cases  be  set  down  for  fur- 
ther hearing  of  which  notice  will  be  served  upon  the  operating 
officials  of  the  defendant  companies  operating  for  the  Director 
General  of  Railroads. 


NEW  JERSEY  ZINC  CO.  vs.  CENTRAL  RAILROAD  OF 

NEW  JERSEY. 

Bates — Fixing  of — Jurisdiction  of  Commission  Intrastate  rail- 
roads— Orders  of  Director  General  of  Railroads. 

Tinder  the  National  and  State  constitutions,  the  regulation 
of  intrastate  railroads  is  exclusively  a  state  right.  By  Article 
II,  Section  1  (f).  of  the  Public  Service  Company  Law  of  Penn- 
sylvania, a  rate  established  by  the  Commission  may  not  be 
changed  by  any  public  service  company  within  three  years,  with- 
out consent  of  the  Commission. 

The  tariff  filed  by  the  respondent  on  June  25,  1918,  making, 
increases  in  rates  fixed  by  the  Commission,  without  the  approval 


1919 


Department  Reports  of  Pennsylvania. 


217 


of  that  body,  but  pursuant  to  an  order  of  the  Director  General  of 
Railroads,  teas  ordered  stricken  off. 

Complaint  Docket  No.  2407. 

REPORT  AND  ORDER  OF  THE  COMMISSION. 

RYAN.  Commissioner,  Jan.  14,  1919 : 

On  February  7th,  1917,  this  Commission,  after  full  investi- 
gation having  been  made  and  the  filing  of  record  a  report  con- 
taining its  findings  of  fact  and  conclusions  thereon,  ordered  the 
Central  Railroad  of  New  Jersey  "to  file,  post  and  publish  an 
amendment  or  supplement  of  its  tariffs  which  will  cancel  and 
withdraw  the  filed  rates  of  75  cents  per  ton  of  2240  pounds  for 
the  transportation  of  buckwheat  or  culm  coal  from  the  Wyoming 
region  to  Hazleton  or  Palnierton  and  of  60  cents  per  ton  of  2240 
pounds  for  the  transportation  of  buckwheat  or  culm  coal  from 
the  Lehigh  region  to  Hazleton  or  Palmerton  and  to  establish  by 
said  supplement  or  amendment  rates  for  said  transportation 
from  the  Wyoming  region  to  said  destinations  not  to  exceed 
51  cents  per  ton  of  2240  pounds  and  from  the  Lehigh  region 
to  said  destinations  not  to  exceed  36  cents  per  ton  of  2240  pounds, 
being  the  rates  determined  by  the  Commission  to  be  fair,  just 
and  reasonable  rates  for  said  transportation." 

The  order  of  the  Commission  was  obeyed ;  the  new  tariffs 
became  effective ;  and  the  rates  therein  prescribed  were  paid  and 
collected  until  June  25th,  1918,  on  which  date  the  Central  Rail- 
road of  New  Jersey  put  in  force  a  tariff  fixing  charges  of  70 
cents  per  gross  ton  and  90  cents  per  gross  ton  in  place  of  the 
lates  of  36  cents  and  51  cents  adjudged  by  us  to  be  just  and 
reasonable. 

By  Article  II,  Section  1  (f),  of  the  Public  Service  Com- 
pany Law  of  Pennsylvania,  it  is  provided,  inter  alia : 

"That  no  rate,  practice  or  classification  which  shall 
have  been  determined  by  the  Commission  shall  be  changed 
or  discontinued  by  the  Public  Service  Company  directly  or 


-218 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


through  any  change  in  classifications,  rules,  regulations,  con- 
tracts, or  practices,  within  a  period  of  three  years  after 
such  determination,  without  application  to  and  the  ap- 
proval of  the  Commission." 

No  application  for  any  change  was  made  to  the  Commission 
and  no  approval  given  by  it  but  on  the  tariff  now  the  subject  of 
complaint,  filed  by  the  Central  Railroad  of  New  Jersey,  appears 
the  following: 

' '  The  rates  made  effective  by  this  schedule  are  initiated 
by  the  President  of  the  United  States  through  the  Director 
General  of  the  United  States  Railroad  Administration  and 
apply  to  intrastate  traffic  only.  This  schedule  is  published 
and  filed  on  one  day's  notice  with  the  Interstate  Commerce 
Commission  under  General  Order  No.  28  of  the  Director 
General  of  the  United  States  Railroad  Administration 
dated  May  25th,  1918,  and  amended  June  12th,  1918." 

On  October  1st,  1918,  the  New  Jersey  Zinc  Company  com- 
plained of  the  violation  and  disregard  "of  the  order  of  this  Com- 
mission," setting  forth  in  said  complaint  the  substance  of  our 
order  of  February  7th,  1917,  and  averring  the  increase.  To  this 
complaint  the  Central  Railroad  of  New  Jersey  by  its  President 
made  reply: 

"That  it  denies  that  it  has  in  any  wise  violated  the  or- 
der of  your  Honorable  Commission  dated  February  7th, 
1917,  Complaint  Docket  No.  116,  and  it  denies  that  it  has 
established  and  charged  and  continues  to  maintain  and 
charge  to  the  complaint  the  increased  rates  set  forth  in  the 
complaint  and  it  alleges  that  if  any  such  charges  have  been 
made  they  were  made  by  and  through  the  powers  of  the 
President  of  the  United  States." 

The  answer  of  the  company  is  in  effect  a  demurrer  and  pre- 
sents as  the  question  to  be  decided  by  us :  Has  the  Public  Service 
Commission  of  Pennsylvania  authority  to  review  or  set  aside 
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rates  promulgated  by  the  Director  General  of  Railroads  of  the 
United  States,  for  the  carriage  of  merchandise  between  two  places 
entirely  within  the  boundaries  of  Pennsylvania. 

For  the  reasons  inter  alia  set  forth  in  the  opinion  this  day 
filed  in  the  case  of  the  Pittsburgh  Steel  Company  vs.  the  Pitts- 
burgh and  Lake  Erie  Railroad  Company  (infra)  we  are  of  opin- 
ion that  such  power  of  review  is  lodged  with  us  and  further  that 
the  striking  down  of  unlawful  tariffs  and  the  vindication  by  en- 
forcement of  our  adjudications  under  the  Public  Service  Com- 
pany Law  is  our  duty.  The  great  war  necessitating  the  calling 
into  being  of  the  extraordinary  powers  of  our  Government  is 
practically  over  and  the  return  to  the  normal  conditions  of  reg- 
ulated authority  under  the  well-defined  limitations  of  the  Na- 
tional and  State  Constitutions  will  be  welcomed  by  all  good  citi- 
zens. We  believe  that  the  judgment  of  this  Commission  in  this 
and  similar  cases  where  the  same  result  must  in  effect  be  reached 
will  be  acquiesced  in  upon  reflection  by  the  Federal  authorities 
for  obedience  to  law  is  a  requirement  from  officials  as  well  as 
from  people.  We  therefore  direct  that  the  tariff  filed  June  25th, 
1918,  be  stricken  off. 

Order. 

This  matter  being  before  the  Public  Service  Commission 
upon  complaint  and  answer,  in  effect  a  demurrer,  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  due 
investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having  on  the  date  hereof  made  and 
filed  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  approved  and  made  part 
hereof:  .  . 

Now,  to  wit,  January  14th,  1919,  it  is  ordered  that  the  tariff 
filed  June  25th,  1918,  be  stricken  off. 
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EDINBORO  STATE  NORMAL  SCHOOL  vs.  PITTSBURGH 
&  LAKE  ERIE  RAILROAD  ET  AL.,  ERIE  RAILROAD 
CO.,  BESSEMER  &  LAKE  ERIE  RAIROAD  CO., 
NORTHWWSTERN  PENNA  RAILWAY  CO. 

Bate — Fixing  of — Jurisdiction  of  the  Commission. 

The  joint  rate  ordered  by  the  Commission  to  be  put  m  force 
by  the  respondents  not  having  been,  complied  tvith  by  the  rail- 
road, it  was  ordered  that  notice  of  the  previous  orders  of  the 
Commission  be  given  to  the  Director  General  of  Railroads,  and 
that  the  railroads  be  required  to  show  came  why  the  same  should 
be  regarded  as  the  base  rate. 

Complaint  Docket  No.  1349. 

REPORT  AND  ORDER  OF  THE  COMMISSION. 

RYAN,  Commissioner,  Jan.  14,  1919 : 

On  April  16,  1918,  this  Commission  sustained  the  complaint 
filed  against  the  respondents,  and  ordered  them  to  file  a  tariff 
or  schedule  setting  forth  a  joint  rate  of  $1.40  per  ton  for  the 
carriage  of  bituminous  coal  from  the  Pittsburgh  District  to 
Edinboro,  Pennsylvania. 

On  December  2,  1918,  a  supplemental  order  was  entered 
permitting  the  addition  to  the  rate,  hitherto  determined  to  be 
just  and  reasonable,  of  the  general  increases  upon  all  commodi- 
ties carried  by  the  transportation  companies  which  general  in- 
creases had  been  directed  to  be  made  by  the  Director  General  of 
Railroads.  At  the  same  time  we  held  the  $1.40  per  ton  rate  to 
be  as  the  base  rate,  it  having  been  so  adjudged  by  us  prior  to  the 
taking  over  of  the  Railroads  by  the  Government  of  the  United 
States. 

The  filing  of  a  joint  rate  is  requisite  because  the  hauling 
of  the  coal  is  a  movement  participated  in  by  the  railroads  and 
the  railway,  and  of  which  there  should  be  equitable  division  and 
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its  filing'  is  in  accordance  with  Article  II,  Section  1  (e),  of  The 
Public  Service  Company  Law. 

In  obedience  to  our  order,  the  Northwestern  Pennsylvania 
Railway  Company  has  forwarded  to  the  other  respondents  its 
* '  concurrence "  but  notwithstanding  this  action  the  Railroads 
refuse  to  comply  with  our  order  aud  deny  our  right  to  compel 
them  to  file  such  tariff  or  schedule. 

The  Railroads  are  being  operated  under  the  direction  of  the 
Director  General  of  Railroads  and  as  our  record  does  not  affirma- 
tively show  knowledge  by  him  of  our  order  of  December  2,  1918, 
we  now  direct  that  notice  of  the  action  of  this  Commission  and  of 
its  several  orders  be  given  to  him  and  that  the  Railroads  be 
required  to  show  cause,  if  any  they  have,  why  the  rate  of  $1.40 
per  ton  for  the  hauling  of  bituminous  coal  from  the  Pittsburgh 
District  to  Edinboro,  Pennsylvania,  fixed  by  this  Commission 
prior  to  the  date  of  the  taking  over  of  the  control  and  manage- 
ment of  said  railroads  by  the  Government  of  the  United  States 
should  not  be  regarded  as  the  base  rate ;  and  to  show  cause,  if 
any  they  have,  why  a  tariff  or  schedule  setting  forth  such  joint 
rate  in  accordance  with  our  order  and  supplemental  order  should 
not  be  filed  returnable  February  3.  1919. 

Order 

This  matter  being  before  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaint  and 
answer  on  file,  and  it  appearing  that  the  respondent  railroads  are 
being  operated  under  federal  control  by  the  Director  General 
of  Railroads  of  the  United  States;  and  it  further  appearing 
that  our  record  does  not  affirmatively  show  knowledge  by  the 
Director  General  of  our  order  of  December  2,  1918 ; 

Now,  to  wit,  January  14,  1919,  it  is  ordered,  That  notice  of 
the  action  of  this  Commission,  and  of  its  several  orders  in  this 
case,  be  given  to  the  Director  General  of  Railroads,  and  that  the 
railroads  be  required  to  show  cause,  if  any  they  have  why  the 
rate  of  $1.40  per  ton  for  hauling  of  bituminous  coal  from  the 
Pittsburgh  District  to  Edinboro,  Pennsylvania,  fixed  by  this 
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Commission  prior  to  the  date  of  the  taking  over  of  the  control 
and  management  of  said  railroads  by  the  Government  of  the 
United  States  should  not  be  regarded  as  the  base  rate;  and  to 
show  cause,  if  any  they  have,  why  a  tariff  or  schedule  setting 
forth  such  joint  rate  in  accordance  with  our  order  and  supple- 
mental order  should  not  be  filed,  returnable  February  3,  1919. 


Harrisburg,  January  24,  1919. 

File  653. 

To  the  Water  Companies  of  Pennsylvania: 

This  Bureau  will  hold  meetings  on  the  following  dates  and 
at  the  following  places  to  explain  to  the  "Class  C"  and  "Class 
D"  water  companies  the  accounting  forms  recently  submitted 
to  them  and  to  render  any  other  assistance  that  it  can  in  con- 
nection with  the  installation  of  the  "Uniform  Classification  of 
Accounts  for  Water  Companies." 

Harrisburg^ 

January  31,  1919,  at  9.30  A.  M.  in  the  office  of  this  Bureau 
at  214  North  Third  Street. 

Altoona. 

February  1,  1919,  at  9.30  A.  M.  in  the  Logan  House. 
Philadelphia. 

February  3,  1919,  at  10.00  A.  M.  in  Room  496  of  City 
Hall. 

Scranton. 

February  4,  1919,  at  9.30  A.  M.  in  the  United  States 
Court  Room,  Post  Office  Building. 
Erie. 

February  6,  1919,  at  9.30  A.  M.  in  Court  House. 
Pittsburgh. 

February  7,  1919,  at  9.30  A.  M.  in  Room  811  of  City- 
County  Building. 
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All  water  utilities,  regardless  of  size  and  whether  owned  by 
companies,  individuals,  cities,  boroughs,  towns,  townships  or 
counties,  are  invited  to  attend  these  metings  and  are  respectfully 
REQUESTED  TO  INFORM  THIS  BUREAU  WHICH  OF 
THESE  MEETINGS  THEY  EXPECT  TO  ATTEND. 

Yours  truly, 

C.  J.  JOYCE, 
Chief,  Bureau  of  Accounts  and  Statistics. 


HENDERSON  COAL  COMPANY  vs.  AMERICAN  EXPRESS 
COMPANY  AND  AMERICAN  RAILWAY 
EXPRESS  COMPAY. 

Express  companies — Service — Alleged  to  be  discriminatory. 
It  is  not  discriminatory  for  an  express  company  to  refuse  to 
receive  large  sums  of  money  for  transmission  on  the  following 
day  when  it  appears  that  the  complainant  has  other  means  of 
accomplishing  the  same  object,  and  the  facilities  of  the  respond- 
ent are  adequate  for  all  reasonable  demands.  This  is  so  even 
though  the  respondent  may  receive  money  for  shipment  on  the 
following  day  at  other  places. 

Complaint  Docket  No.  2355. 

REPORT  AND  ORDER  OF  THE  COMMISSION. 

BY  THE  COMMISSION,  Jan.  21,  1919: 

The  complaint  in  this  proceeding  is  made  by  the  Henderson 
Coal  Company  against  the  American  Express  Company  and  the 
American  Railway  Express  Company,  and  alleges  that  the  prac- 
tice of  those  companies  in  refusing  to  receive  currency  at  Pitts- 
burgh for  shipment  to  Henderson ville,  on  the  day  following  the 
offering  of  it,  is  unjust,  unreasonable  and  discriminatory.  From 
the  testimony  it  appears  that  the  complainant  is  a  coal  mining 
company,  with  its  principal  office  in  the  city  of  Pittsburgh  and 
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its  works  at  Henderson ville,  about  thirty  miles  from  Pitsburgh, 
rear  the  Montour  Railroad.  The  company  pays  the  men  at  its 
mines  semi-monthly  and  has  been  accustomed  to  shipping  the 
money  for  its  pay-roll  by  express,  delivering  the  currency  to  the 
express  company  in  Pittsburgh  during  the  afternoon  of  the  day 
before  it  is  required  at  Hendersonville.  The  money  was  taken 
out  of  Pittsburgh  on  a  train  which  left  at  6.20  A.  M.  and  de- 
livered to  the  agent  of  the  complainant  at  Hendersonville  sta- 
tion. In  May,  1918,  the  express  company  notified  the  complain- 
ant that  it  would  no  longer  receive  the  currency  on  the  day 
before  the  same  was  to  be  delivered  at  Hendersonville,  and  it  is 
against  this  practice  that  the  complaint  is  made. 

The  express  company  insists  that  it  does  not  have  proper 
facilities  at  its  office  in  Pittsburgh  for  the  safe-guarding  of  the 
large  amount  of  money  which  would  be  delivered  to  it  for  trans- 
portation on  trains  leaving  on  the  day  following  the  delivery  and 
that  its  duty  consists  in  furnishing  only  such  facilities  as  are 
reasonably  adequate.  It  contends  that  the  safe-guarding  of 
sums  such  as  are  here  involved  at  this  office  of  the  company  can- 
not reasonably  be  demanded  of  it,  especially  in  view  of  its  offer 
to  receive  the  money  early  in  the  morning  of  the  day  on  which  it 
is  to  be  transported,  and  it  is  testified  that  the  complainant  can 
make  arrangements  with  the  banks  to  have  the  money  furnished 
before  banking  hours  on  that  day.  It  would  seem  that  the 
money  could  then  be  carried  to  Hendersonville  on  a  train  which 
leaves  Pittsburgh  at  7.30  A.  M..  and  arrives  at  Hendersonville 
about  ten  oelock. 

In  view  of  the  circumstances  surrounding  this  particular 
shipment  of  money,  we  are  of  the  opinion  that  the  practice  of 
the  express  companies  complained  of  is  not  unjust,  unreasonable 
or  discriminatory.  The  facilities  offered  at  any  station  must 
depend  upon  the  reasonable  requirements  there,  and  the  fact 
that  the  express  company,  at  other  stations,  receives  money  for 
shipment  on  the.  following  day  does  not  show  an  undue  dis- 
crimination in  practices.  The  complaint  will  therefore  be  dis- 
missed, and  an  order  to  that  effect  will  accordingly  issue. 
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Order 

This  matter  being  before  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaint  and 
answer  on  file,  and  having  been  duly  heard  and  submitted,  and 
full  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having,  on  the  date  hereof,  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and  con- 
clusions thereon,  which  said  report  is  hereby  approved  and 
made  a  part  hereof ; 

Now,  to-wit,  January  21,  1919,  It  is  ordered,  That  the  com- 
plaint in  this  case  be,  and  the  same  hereby  is,  dismissed. 


GEO.  L.  NYCE  vs.  DELAWARE  VALLEY  R.  R,  CO. 

Operations  discontinued  by  public  service  company  without 
consent  of  the  Commission. 

Complaint  Docket  No.  2545. 

ORDER  OF  THE  COMMISSION. 

AINEY,  Chairman,  Jan.  24,  1919: 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  it  appearing  in  respondent's  answer,  "that  your  respondent 
subsequently  ascertained  that  under  the  law  it  was  not  possible 
for  said  company  to  arbitrarily  discontinue  operations." 

Now,  to-wit,  January  20,  1919,  It  is  ordered.  That  the 
respondent,  the  Delaware  Valley  Railroad  Company,  shall  not 
abandon  its  public  service  as  a  common  carrier  without  having 
first  made  application  to  this  Commission  and  securing  an  order 
authorizing  such  abandonment ;  and 

It  is  further  ordered,  That  jurisdiction  of  this  complaint  be 
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retained  by  the  Commission  for  the  purpose  of  making  such 
further  order  as  may  hereafter  be  required. 


LIGHT  COMMITTEE  OF  COUNCIL  OF  LEWISTOWN 
BOROUGH  vs.  PENN  CENTRAL  LIGHT  AND  POWER  CO. 

Rates — Proposed  supplement  to  tariff  submitted  pursuant  to 
order  of  Commission. 

Complaint  Docket  No.  1441. 
REPORT  AND  ORDER  OF  THE  COMMISSION. 

BY  THE  COMMISSION,  Jan.  20,  1919: 

In  this  proceeding-,  under  date  of  November  20,  1918,  the 
Commission  made  an  order  dismissing  the  complaint  insofar  as 
it  related  to  the  residential  and  commercial  electric  lighting 
rates  covered  by  the  schedule  of  the  respondent  company  of 
April  2,  1917,  and  directing  the  company  to  file  a  supplement 
to  its  gas  schedule,  providing  a  graded  system  of  ready-to-serve 
diarges,  as  directed  in  said  report,  to  become  effective  upon 
approval  by  the  Commission  (4  Dep.  Rep  2664). 

Under  date  of  December  20,  1918,  the  respondent  submitted 
a  proposed  Supplement  No.  5  to  Gas  P.  S.  C.  Pa.  No.  2.  eon 
taining  the  following  schedule  of  ready-to-serve  charges: 

Size  of  Meter  Eeady-io-Serve  Charge 

Installed  Dollars  per  Mouth 

3-Light  .70 


5- 
10- 
20- 
45- 
60- 


.85 
.90 
1.25 
1.50 


60A"  2.10 
We  have  carefully  examined  the  ready-to-serve  charges 
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contained  in  this  proposed  supplement  and  are  of  opinion  that 
they  are  just  and  reasonable  and  so  adjusted  as  to  comply  with 
the  former  determination  of  this  Commission. 

Under  the  circumstances  of  this  case,  we  therefore  approve 
the  ready-to-serve  charges  contained  in  this  proposed  supple- 
ment and  direct  that  the  respondent  make  them  effective  upon 
one  day's  notice  to  the  public  and  this  Commission  by  a  supple- 
ment to  its  existing  tariffs,  which  shall  contain  only  the  said 
ready-to-serve  charges. 

Order 

And  now,  to-wit,  January  20,  1919,  after  investigation  by 
the  Public  Service  Commission  of  the  Commonwealth  of  Penn- 
sylvania, the  Penn  Central  Light  and  Power  Company  is  ordered 
and  directed  to  file,  post  and  publish  the  supplement  mentioned 
in  said  report  to  become  effective  within  fiften  days  of  this  date. 


NEAL  J.  PERRY  ET  AL  vs.  LEHIGH  TRACTION  CO. 

Rates — Traction  company — Alleged  to  be  excessive. 

The  respondent  increase  its  rates  from  five  to  six  cents  per 
zo-ne.  The  complaints  alleged  that  the  latter  was  excessive.  The 
Commission  found  that  the  new  rates  produced  only  sufficient 
revenue  to  pay  a  fair  return  on  the  investment,  after  paying 
operating  expenses  and  making  provision  for  depreciation.  The 
complaints  were  thereupon  dismissed. 

Complaint  Docket  Nos.  1594,  1595,  1596. 

REPORT  AND  ORDER  OF  THE  COMMISSION. 

AINEY,  Chairman,  Jan.  23.  1919 : 

Each  of  these  complaints  is  against  proposed  increase  of 
fares  on  the  respondent's  railway.    The  respondent  was  incor- 
porated November  7,  1892,  and  owns  and  operates  a  system  of 
trolley  lines  within  the  City  of  Hazleton,  and  radiating  there- 
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from  in  several  directions  to  Milnesville,  Lattimer,  Preeland,  Mc- 
Adoo,  Jeansville,  West  Hazleton,  Hazle  Par  kand  perhaps  other 
places.  It  operates  in  all  17.58  miles  of  track.  Subsequently 
to  its  incorporation,  it  acquired  certain  real  estate,  known  as 
Hazel  Park,  for  the  purpose  of  developing  its  railway  traffic. 

The  respondent  leased  from  the  Wilkes-Barre  and  Hazle- 
ton Railway  Company  and  uses  on  its  system  certain  cars  and 
equipment,  the  original  cost  of  which  the  Commission  ascertained, 
and  as  will  appear  in  the  evidence,  was  $46,652.34,  and  it  also 
leases  from  the  same  company  a  sub-station  and  car  barn,  the 
original  cost  of  which  was  $56,784.92. 

Prom  1894  to  July  22,  1917.  it  had  maintained  a  uniform 
rate  of  fare  (  5c)  for  each  fare  zone.  In  June,  1917,  it  filed  with 
this  Commission  a  new  tariff  to  become  effective  July  22,  1917, 
which  tariff  was  duly  posted  and  published  as  required  by  law, 
increasing  its  zone  rates  tO'  six  cents. 

These  three  complaints,  presented  before  the  effective  date, 
allege  the  increase  rate  to  be  unjust  and  unreasonable,  and  the 
respondent  assumed  the  burden  of  proof  at  the  hearings,  and 
presented  at  the  first  session  a  detailed  statement  of  original 
costs  and  a  valuation  upon  the  reproduction  new,  less  deprecia- 
tion basis.  The  complainants'  cross-examination  of  respondent's 
expert  and  other  witnesses  was  directed  almost  wholly  to  organi- 
zation features  and  to  stock  and  bond  isues.  They  offered  uo 
evidence  in  rebuttal  and  proposed  to  rest  their  case  without  any 
testimony.  This  the  Commission  declined  to  permit  without  hav- 
ing an  adequate  check  on  the  valuation  and  expense  figured  sub- 
mitted by  respondent.  Later  hearings  were  fixed,  but  complain- 
ants and  their  counsel  were  not  present  and  did  not  participate. 

The  Commission  directed  its  own  experts  to  examine  the 
valuation  data  which  had  been  submitted  by  respondent,  and  to 
audit  the  latter 's  books,  and  to  inquire  into  the  cost  of  power 
which  the  respondent  purchased  from  the  Wilkes-Barre  and 
Hazleton  Railway  Company,  an  affiliating  street  railway  organi- 
zation. The  Commission  offered  the  results  of  that  examination 
h>  evidence,  and  its  experts  were  placed  upon  the  witness  stand, 
examined  and  cross-examined. 
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The  capital  stock  of  the  company  was  shown  to  be  $1,000.00: 
Upon  it  no  dividend  had  ever  been  paid.  The  so-called  fixed 
charges  consist  of  $500,000  first  mortgage  bonds,  $60,000  Hazle 
Park  bonds  and  $140,000  certificates  of  indebtedness.  None  of 
these  items  are  important  for  our  present  consideration  for  they 
are  not  factors  entering  into  the  determination  of  a  rate  base. 

From  the  testimony  adduced  it  appears  that  the  respondent's 
plant  was  built  by  Alvan  Markle,  contractor,  and  at  the  con- 
clusion of  his  work  he  turned  over  to  the  company  his  books 
and  itemized  account  showing  his  actual  outlay  in  building  the 
railway  property,  which  after  an  audit  by  the  company,  were, 
according  to  major  subdivisions,  organization  expenses,  engi- 
neering and  supervision,  right-of-way,  cars,  electrical  line,  con- 
struction, etc.,  carried  to  the  books  of  the  company  as  the  original 
cost.  These  items  aggregated  $751,550.47,  which  is  the  basic 
figure  in  determining  the  original  cost  of  respondent's  plant. 
This  figure  has  fluctuated  from  year  to  year  as  capital  expenses 
were  incurred  or  power  house  or  other  property  was  disposed 
of,  until,  in  June,  1917,  the  amount  as  carried  upon  the  com- 
pany's books,  verified  and  cheeked  by  the  Commission's  experts. 


was  $742,164.68,  subdivided  as  follows : 

Superintendence,    $721  96 

Right  of  way   15,716.21 

Cars,    59,084.60 

Electrical  equipment  of  cars,  . .  44,439 . 81 

Electric,  line  construction,    80.235.20 

Furniture  and  fixtures,   255.37 

Buildings  and  fixtures,    51.835.22 

Track  and  roadway,    334,964.55 

Other  lands,  etc   38,779.20 

Shop  equipment,   960.55 

Miscellaneous  equipment,    8,437 . 80 

Miscellaneous.    153.15 

Telephone,    996.18 

Investment  real  estate,    44,688.20 

Sundry  fixtures,    110.00 

Hazel  Park   60,786.68 


$742,164.68 
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In  support  of  its  right  to  an  increased  rate  of  fare,  the  re- 
spondent offered  in  evidence  a  valuation  based  upon  the  repro- 


duction new  theory,  as  follows : 

Rights  of  Way,    $100,000.00 

Track  and  Roadway,    1,016,955.41 

Electric  Line  Construction,  .  .  .  134,751 . 04 

Real  Estate  used  in  Operation,  55,000.00 

Building  and  Fixtures,    60,000.00 

Real  Estate— Investment,    66,000.00 

Shop  Tools  and  Machinery,  .  .  . 

Cars    219,500.00 

Electric  Equipment  of  Cars,  .  . 

Miscellaneous  Equipment,  ....  13,150.00 

Miscellaneous,   

Furniture  and  Fixtures,   5,000.00 

Telephone  Line,  . . .(   9,093.80 

Engineering  and  Superintend- 
ence,   

Hazle  Park,    73,200.00 

Sundry  Fixtures,   


$1,752,650.25 

From  this  total  there  should  be  deducted  $375,000.00  included 
for  bridge  construction,  and  10%  or  $137,765.00  for  depreciation 
and  from  which  we  deduce  that  the  reproduction  new  value,  less 
depreciation,  June  1,  1917,  was  $1,239,885.00  which  sum  repre- 
sents the  costs  of  the  physical  items  of  the  property  without 
allowance  for  going  concern,  or  for  any  of  the  items  usually  in- 
cluded for  less  tangible  elements.  In  fact  such  allowances  are 
not  included  in  connection  with  the  original  cost  figures. 

For  the  purposes  of  determining  a  rate  base  predicted  upon 
the  used  and  useful  property  which  the  respondent  operates  in 
its  public  service,  we  include  the  costs  of  leased  cars  and  equip- 
ment, $46,652.34,  and  the  leased  sub-station  and  car  barn,  $56,- 
784.92. 

It  would  appear  therefore  that  the  fair  value  of  respond- 
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ent's  property  devoted  to  public  service  is  not  less  than  the 
original  cost  with  these  leased  items  included,  to  wit,  $845,601.94, 
nor  probably  in  excess  of  $1,239,885.00.  the  reproduction  new 
value  as  depreciated. 

The  estimated  annual  operating'  expenses  of  this  company, 
based  upon  the  actual  experience  of  the  respondent  for  six 
months,  ending  June  30,  1918,  as  shown  by  the  books  of  the 


company,  and  carefully  checked  by  our  own  ac- 
countants, is    $197,737.32 

to  which  should  be  added  a  reserve  for  depreciation 
to  keep  the  property  in  good  condition  for  public 
service   25,935.18 

If  we  fix  a  fair  return  on  capital  invested  at  7% 
and  apply  it  to  the  smaller  of  these  two  valuation 
figures,  to  wit,  $845,601.94,  the  amount  would  be  59,192.14 
making  a  total  revenue  which  respondent  would 
be  entitled  to  receive  on  that  basis,   282,864.64 

The  six  cent  rate  has  ben  in  effect  since  June 
22,  1917.  and  we  therefore  have  a  basis  for  compu- 
tation from  actual  earnings  for  the  year  1918,  and 

find  the  same  to  be    282,358.50 

or  not  more  than  sufficient  to  meet  the  company's 
operating  obligations  and  provide  for  a  proper  re- 
serve fund  and  pay  a  7%  return. 

For  further  comparison  it  may  be  stated  that 
the  operating  expenses  for  the  year  1917  were  ....  196.680.62 
adding  a  reserve  for  annual   depreciation  (the 

proper  amount)   26,035.29 

and  allowing  7%  for  fair  return  on  $845,601.94  .  .  59.192.14 


The  gross  revenue  which  the  company  was  en- 
titled to  receive  for  that  year  was   281,908.05 

It  actually  did  receive  on  the  five  cent  rate  of 
fare  from  January  1,  1917,  to  June  22,  1917,  and 
on  the  six  cent  fare  from  the  latter  date  to  Decem- 
ber 30,  1918   256,190.24 
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Under  this  showing  the  Commission  finds  that  the  fair  value 
of  respondent's  property  used  and  useful,  devoted  to  public 
service  upon  which  it  is  entitled  to  receive  a  fair  return,  is  not 
less  than  $845,601.94.  It  follows,  therefrom,  that  the  six  cent 
rate  of  fare  under  attack  is  not  unjust  and  unreasonable. 
Therefore  the  complaints  should  be  dismissed.  Orders  should 
be  issued  accordingly. 

Order. 

These  matters  being  before  the  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaints  and  an- 
swers on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on  the  date 
hereof  made  and  filed  of  record  a  report  containing  its  findings 
of  fact  and  conclusions  thereon,  which  said  report  is  hereby  ap- 
proved and  made  a  part  hereof: 

Now,  to  wit,  January  21,  1919,  it  is  ordered  that  the  com- 
plaints in  these  cases  be  and  the  same  are  hereby  dismissed. 
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CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING 
MONDAY,  FEBRUARY  3,  1919. 

Monday,  February  3  10.00  A.  M. 

Philadelphia — City  Hall,  Room  496. 
Hearing 

For  explanation  of  uniform  classification  of  accounts  for 
water  companies. 

1.30  P.  M. 
Hareisburg 
Arguments 

C.  1349.  Edinboro  State  Normal  School  vs.  Pittsburgh  & 
Lake  Erie  Railroad  Company,  et  al.  In  re :  Alleging  excessive 
rate  for  the  transportation  of  coal  from  the  Pittsburgh  district 
to  Edinboro. 

C.  1810.  Fleetwood  &  Kutztown  Electric  Light,  Heat  & 
Power  Company  vs.  Metropolitan  Edison  Company.  In  re:  Al- 
leged unjust  and  unreasonable  increase  in  rates  for  service  in  the 
city  of  Reading  and  other  portions  of  Berks  County. 

C.  2052.  William  A.  Allen,  et  al.  vs.  Boyertown  Electric 
Company.  In  re :  Alleged  unjust  and  unreasonable  increase  in 
rates  for  electric  service  in  Boyertown,  Berks  County. 

C.  2311.  Slate  Belt  Electric  Street  Railway  Company  vs. 
Pennsylvania  Utilities  Company.  In  re :  Alleging  abrogation  of 
contract  by  proposed  discontinuance  of  service  and  praying  for 
reparation  in  the  amount  of  $2,669.31. 

A.  1484-1917.  Application  of  M.  C.  Mohr  and  L.  W. 
Schnatterly,  et  al.  for  determination  and  apportionment  of  dam- 
ages by  reason  of  the  approval  of  M.  C.  179-1915  authorizing  the 
vacation  and  elimination  of  certain  crossings  and  the  elevation 
of  the  tracks  of  the  Pennsylvania  Railroad  Company  in  the  bor- 
ough of  Freeport.    (Argument  on  claim  of  Mrs.  Shirley.) 
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Tuesday^  February  4  9.30  A.  M. 

Scranton — Court  House 
Hearing 

For  explanation  of  uniform  classification  of  accounts  for 
water  companies. 

Wednesday,  February  5  9.30  A.  M. 

Harrisburg 
Hearings 

C.  171.  Borough  of  Schuylkill  Haven  vs.  Schuylkill  Haven 
Gas  &  Water  Company.    In  re :  Inadequate  water  supply. 

C.  2131.  Charles  Warner  Company  vs.  Philadelphia  Subur- 
ban Gas  &  Electric  Company.  In  re :  Alleged  unjust  and  un- 
reasonable increase  in  rates  for  electric  service  in  the  borough  of 
Phoenixville  and  averring  that  respondent  has  failed  to  issue 
certificates  of  excess  payment  as  ordered  by  the  Commission. 

G:  2573.  J.  C.  Carman,  representing  the  citizens  of  Luck- 
now  vs.  Harrisburg  Railways  Company.  In  re  :  Alleged  unjust 
and  unreasonable  increase  in  rates  of  fare  and  discriminatory 
zone  system  between  Harrisburg  and  Lucknow. 

•m  C.  2598.  Anderson  Coal  Company  vs.  Pittsburgh  &  Sus- 
quehanna Raliroad  Company.  In  re:  Alleging  discontinuance 
of  freight  service  from  Fernwood  to  the  mine  of  complainant  in 
Clearfield. 

A.  2243-1918.  Application  of  the  City  of  Oil  City  for  ap- 
proval of  the  construction,  operation  and  maintenance  of  a  cross- 
ing at  grade  at, a  point  where  a  new  highway  known  as  Mineral 
street  crosses  the  right  of  way  and  tracks  of  the  Pennsylvania 
Railroad  Company. 

A.  2270-1919.  Application  of  th«  United  States  Pipe  Line 
Company  for  approval  of  the  sale  of  a  certain  pipe  line  from  Oil 
City  to  Titusville  and  from  Warren  to  Marcus  Hook. 
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A.  2275-1919.  Application  of  the  East  Broad  Top  Railroad 
and  Coal  Company  for  approval  of  the  construction,  operation 
and  maintenance  of  a  crossing  at  grade  at  a  point  where  the 
tracks  and  rigid  of  way  of  said  company  cross  public  highway 
leading  from  Neelyton  to  Blairs  Mills,  Dublin  Township,  Hunt- 
ingdon County. 

Thursday,  February  6  9. SO  A.  M. 

Harrisburg 

Hearings 

M.  C.  996-1919.  Contract  between  the  Summit  Water  Sup- 
ply Company  and  the  borough  of  Cresson,  Cambria  County,  for 
furnishing  water  to  said  borough  for  a  period  of  one  year. 

M.  C.  997-1919.  Contract  between  the  Summit  Water  Sup- 
ply Company  and  the  borouph  of  Gallitzin,  Cambria  County,  for 
furnishing  water  through  pipes  of  the  Pennsylvania  Railroad 
Company  to  the  borough  for  a  period  of  one  year. 

M.  C.  998-1919.  Contract  between  the  Pennsylvania  Rail- 
road Company  and  the  County  of  Berks,  providing  for  the  pay- 
ment of  a  certain  sum  of  money  in  connection  with  the  altera- 
tion of  the  crossing  above  grade  at  a  point  where  the  tracks  of 
the  said  railroad  company  cross  the  Lancaster  turnpike  in  the 
18th  ward  in  the  city  of  Reading. 

M.  C.  999-1919.  Contract  between  the  Pennsylvania  Rail- 
road Company  and  the  city  of  Reading,  providing  for  the  pay- 
ment of  a  certain  sum  of  money  in  connection  with  the  alteration 
of  crossing  above  grade  at  point  where  the  tracks  of  said  rail- 
road company  crosses  the  Lancaster  turnpike  in  the  18th  ward 
in  said  city. 

A.  2288-1919.  Application  of  the  Pennsylvania  Railroad 
Company  for  approval  of  the  alteration  of  crossing  above  grade 
at  a.  point  where  the  tracks  and  right  of  way  of  the  Schuylkill 
division  of  said  railroad  company  crosses  the  public  highway 
known  as  Lancaster  turnpike  and  track  of  the  Reading  Transit 
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and  Light  Company  located,  thereon,  in  the  18th  ward  in  the  city 
of  Reading. 

A.  2285-1919.  Application  of  E.  T.  Cobe  for  approval  of 
the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses  as 
a  common  carrier  from  a  point  on  the  route  heretofore  approved 
by  the  Commission  (Natrona  to  Pittsburgh)  to  and  into  the  bor- 
ough of  New  Kensington,  Westmoreland  County. 

A.  2286-1919.  Application  of  the  Pennsylvania  Railroad 
Company,  et  al.,  for  approval  of  the  construction,  operation  and 
maintenance  of  a  siding  at  a  point  where  it  occupies  longitudin- 
ally a  portion  of  the  public  highway  known  as  Preble  avenue  in 
the  city  of  Pittsburgh. 

Erie — Court  House 
9.30  A.  M. 
Hearing 

For  explanation  of  uniform  classification  of  accounts  for 
water  companies. 

Pittsburgh — City-County  Building 
9.30  A.  M. 

C.  2574.    Harmony  Route  Patrons  League 
C.  2581.    Joseph  A.  Heineman,  Mayor  of  Butler 
C.  2583.    C.  Fred  Shaffer,  Burgess  of  Evansburg 
C.  2584.    Howard  R.  Johnson,  et  al. 
vs. 

Pittsburgh,  Harmony,  Butler  and  New  Castle  Ry. 
Co.  In  re:  Alleged  unjust  and  unreasonable  increase  in  passen- 
ger and  freight  rates. 

C.  2582.  Joseph  A.  Heineman,  Mayor  of  Butler  vs.  Pitts- 
burgh, Mars  &  Butler  Railway  Company.    In  re:  Alleged  unjust 
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and  unreasonable  increase  in  passenger,  freight,  express  and 
parcel  rates  between  Pittsburgh  and  Butler. 

A.  1629-1917.  Application  of  the  Pittsburgh,  Harmony, 
Butler  &  New  Castle  Railway  Company,  et  al.,  for  approval  of  a 
lease  of  the  property  and  franchises  of  the  Pittsburgh,  Mars  & 
Butler  Railway  Company  to  the  Pittsburgh,  Harmony,  Butler  & 
New  Castle  Railway  Company.  (Rehearing.) 

Philadelphia — City  Hall 
10.00  A.  M. 

C.  2314.  United  Business  Men's  Association  of  Philadel- 
phia vs.  The  Bell  Telephone  Company  of  Pennsylvania.  In  re : 
Alleged  inadequate  and  insufficient  facilities  for  the  registering 
of  outgoing  calls  in  the  city  of  Philadelphia. 

Johnstown — Court  House 
10.00  A.  M. 

C.  1986.    Arthur  W.  Davies 
C.  1988.    William  D.  Haden 
vs. 

Southern  Cambria  Railway  Company.  In  re : 
Alleged  unjust,  unreasonable  and  discriminatory  increase  in 
rates  of  fare. 

Friday,  February  7  9.30  A.  M. 

Pittsburgh — City-County  Building 
Hearing 

For  explanation  of  uniform  classification  of  accounts  for 
water  companies. 
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We  will  endeavor  to  keep  our  subscribers  informed  as  to  the  more 
importatit  bills  introduced,  and  trace  the  progress  of  the  same 
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through'  our  SERVICE  DEPARTMENT  free  of  charge  to  our 
subscribers. 

Editor. 

 ,  N 

Legislature 

BILLS  INTRODUCED 
Senate 

No.  16.  Jan.  22,  1919.  A  supplement  to  the  Act  approved  the 
29th  day  of  May,  1885,  P.  L.  29,  entitled,  "An  Act  to 
provide  for  the  incorporation  and  regulation  of  natural 
gas  companies",  extending  the  duration  of  certain 
charters,  and  providing  a  procedure  therefor. 

No.  39.  Jan.  27,  1919.  A  joint  resolution  proposing  an  amend- 
ment to  Section  one  (1)  of  Article  Fifteen  (XV)  of 
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the  Constitution  of  the  Commonwealth  of  Pennsyl- 
vania. 

No.  56.  Jan.  28,  1919.  An  act  to  give  to  women,  married  and 
single  the  same  right  as  men  to  be  corporators,  and  in 
furtherance  of  their  interests  as  stockholders,  to  serve 
as  directors  and  officers  of  corporations  for  profit, 

No.  72.  Feb.  3,  1919.  An  act  authorizing  banking  companies 
incorporated  and  organized  under  the  laws  of  the 
Commonwealth,  and  having  capital  stock  at  least  equal 
to  the  capital  stock  which  t  rust  companies  are  required 
by  law  to  have,  to  act  in  any  fiduciary  capacity  in 
which  trust  companies,  organized  under  the  laws  of  the 
Commonwealth,  are  empowered  to  act,  and  prescrib- 
ing the  method  of  acquiring  such  rights. 


'  —  '    \ 

Workmen's  Compensation  Board 

PETITION  FOR  COMMUTATION  OF  COMPENSATION 

LOUIS  MICK  vs.  TRIO  WAIST  CO. 

Commutation  of  compensation — Electrical  treatment  of  injury — 
Adverse  opinion  of  medical  expert — Petition  refused 


Petition  for  commutation  of  compensation  iinder  Compen- 
sation-Agreement No.  573195.  Refused. 

MACKET,  Chairman.  Dec,  31.  1918: 

The  claimant  in  this  case  petitioned  the  Workmen's  Compen- 
sation Board  to  commute  an  order  to  be  paid  to  him  at  once  the 
siun.  of  Two  Hundred  ($200)  Dollars  insisting  that  in  conse- 
quence of  an  injury  to  the  left  hand  for  which  he  is  now  under 
compensation  he  had  been  rendered  unfit  for  his  work  as  cutter 
of  cloth  and  that  it  would  be  to  his  advantage  to  be  able  to  incur 
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the  expense  of  an  intensive  electric  treatment.  The  Board,  being- 
very  desirous  of  encouraging  an  ambition  to  fully  recover  In  the 
minds  of  all  men  injured,  referred  the  petitioner  to  that  able 
expert  on  nervous  diseases  Dr.  F.  X.  Dercum  in  order  to  ascer- 
tain whether  or  not  it  would  be  advisable  to  submit  the  petitioner 
to  such  treatment  as  he  had  expressed  a  desire  to  receive  at  this 
cost.  The  physician  examined  the  claimant  and  reports  as  fol- 
lows : 

' '  He  presents  no  physical  signs  save  the  evidence  of  the 
accident  from  which  he  suffered  on  April  6th,  1918.  At 
that  time  he  evidently  lost  small  portions  of  the  tips  of  the 
middle,  ring  and  little  fingers  of  the  left  hand.  This  loss  in 
the  middle  and  little  fingers  was  limited  to  the  tip  of  the 
pulp  and  in  the  ring  finger  included  apparently  also  a  small 
portion  of  the  tip  of  the  bony  phalanx. 

"Louis  Mick  evidently  made  a  good  surgical  recovery. 
He  states,  however,  that  he  is  unable  to  work  with  the 
cutting  machine ' '  for  more  than  two  hours,  when  he  states, 
he  is  for  some  reason  unable  to  continue.  It  appears  also 
that  he  has  suffered  another  slight  cut  since  the  accident  in- 
volving the  thumb  nail  of  the  same  hand,  occurring  also 
while  working  with  the  "cutting  machine".  As  far  as  I 
.  am  able  to  determine,  the  left  arm  is  entirely  normal  and 
the  trouble  of  which  Louis  Mick  complains  is  purely  psychic, 
i.  e.  hysterical.  It  is  comparable  to  the  fear  which  persons 
present  who  have  been  in  railroad  accidents,  such  persons 
are  very  often  afraid  of  riding  on  trains  for  some  time  sub- 
sequent to  the  railroad  accident. 

"In  my  opinion  nothing  could  be  gained  in  Louis  Mick's 
case  by  medical  treatment.  The  proper  course  for  him  to 
pursue  is  to  work,  and,  preferably,  at  some  other  occupation 
than  a  cutting  machine.  The  injury  to  the  upper  extremity 
was  slight  from  a  surgical  point  of  view,  and  the  mental 
condition  of  fear  and  hesitation— confirmed  by  the  subse- 
quent second*  slight  accident  above  mentioned— can  only  be 
overcome  by  his  going  back  to  continuous  employment. '  To 
direct  him  to  stop  work  and  to  submit  himself  to  a  special 
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course  of  medical  treatment  would  only  confirm  his  idea  as 
to  his  inability  to  use  his  left  arm  and  would  in  the  end  fail. 
Symptoms  such  as  he  presents  are  rarely  evolved  except  in 
the  instance  of  persons  who  have  a  pre-existing  and  innate 
hysterical  make-up ' '. 

Having  submitted  this  case  to  Dr.  Dercum  the  Board  will 
adopt  his  diagnosis  of  the  claimant's  case  and  we  accordingly 
dismiss  the  petition. 


APPEALS  FROM  AWARDS  OP  REFEREES 
GEORGE  C.  WEISSERT  vs.  HODDER  CONSTRUCTION  CO. 

Mollification  of  compensation  agreement — Hand — Loss  of  use  of 

Appeal  from  Decision  of  Referee  Christley,  Dist.  No.  8,  on 
petition  for  modification  of  Compensation  Agreement  No.  462- 
699.  Affirmed. 

MACKEY,  Chairman,  Dec.  31,  1918 : 

The  claimant  was  employed  by  the  Hodder  Construction 
Company  as  a  carpenter,  on  September  13th,  1917.  He  was. 
guiding  a.  board  into  a  saw  and  the  board  jumped,  causing  the 
claimant's  left  hand  to  be  thrown  against  the  saw,  sustaining  an 
injury  which  resulted  in  the  amputation  of  the  index  finger  at 
the  proximal  joint,  the  second  finger  about  the  middle  of  the  first 
phalanx.  The  ring  finger  was  injured  and  as  a  result  it  some- 
what flexed  and  has  only  limited  motion.  The  little  finger  was 
amputated  at  the  proximal  joint,  the  thumb  and  the  palm  of  the 
hand  being  normal. 

A  compensation  agreement  was  entered  into  on  October  13th. 
1917,  which  provided  for  the  payment  of  compensation  at  the 
rate  of  $10.00  per  week  until  the  injured  disabilty  ceases  or 
changes  in  extent. 
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On  January  17th,  1918  the  injured  filed  a  petition  for  the 
modification  of  the  agreement  alleging  that  he  has  lost  the  use 
of  his  left  hand  and  that  at  the  time  of  signing  the  agreement 
the  extent  of  the  injury  could  not  be  ascertained. 

The  petition  was  referred  to  Referee  Christ!  ey  and  at  the 
hearing  the  above  facts  were  agreed  upon.  The  only  question 
raised  was  as  to  whether  or  not  the  injury  to  claimant 's  left  hand 
was  equivalent  to  the  loss  of  the  use  of  the  left  hand. 

The  claimant  testified  that  he  could  not  pick  up  small  nails. 
He  could  pick  up  large  nails  one  at  a  time.  That  his  gripping 
power  was  gone  from  the  left  hand.  The  only  gripping  power 
remaining  being  between  the  thumb  and  the  fleshy  part  of  the 
hand.    That  he  could  not  bold  a  chisel  the  way  he  should. 

Doctor  Homer  G-.  Duncan,  who  was  the  physician  who  at- 
tended the  claimant  at  the  time  of  the  injury,  was  called  by  the 
claimant.  He  was  asked  to  describe  the  injury  and  the  con- 
dition of  his  hand  now  as  the  result  of  that  injury.  He  testified 
that  at  the  time  of  the  injury  he  found  the  claimant  had  a 
lacerated  wound  of  the  index  finger  involving  the  proximal  or 
first  joint  the  middle  finger  sustained  the  same  kind  of  injury 
at  the  same  joint,  the  ring  and  little  fingers  were  also  lacerated 
•  at  the  same  joints.  All  the  fingers  were  involved  in  general 
laceration.  The  ring  finger  beyond  the  knuckle  joint  is 
stiff  entirely,  being  in  a  slightly  flexed  position.  The  condition 
of  the  thumb  is  normal.  The  fleshy  part  of  the  hand  is  normal 
up  to  the  knuckle  joint.  The  doctor  testified  that  the  useful- 
ness of  this  member  as  an  industrial  hand  is  practically  lost. 

Doctor  P.  J.  Shaffer,  called  by  the  defendant,  testified  that 
he  first  examined  the  injury  to  claimant's  left  hand  on  November 
22nd,  1917,  and  had  seen  him  several  times  since.  That  the 
thumb  was  practically  normal  and  shows  no  evidence  of  having 
been  injured.  The  index  figure  has  been  amputated  at  the  proxi- 
mal joint.  That  in  the  posterior  surface  of  the  hand  between 
the  second  and  third  metacarpal  bones  there  is  a  scar,  two  inches 
in  length,  representing  a  point  where  an  incision  was  made  for 
drainage  following  infection  of  the  palm  or  dorsal  surface  of  the 
hand.    The  second  or  middle  finger  was  amputatel  about  the 
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middle  of  the  first  phalanx.  The  third  or  ring  finger  appears  to 
be  somewhat  shorter  than  normal.  As  to  the  likelehood  of  the  im- 
provement of  the  flexion  of  the  index  stump  or  any  of  the  other 
stumps  of  the  fingers  of  his  left  hand,  he  said :  ' '  He  may  have 
very  slight  improvement  of  the  index  stump  but  the  flexion  of  the 
other  remaining  stumps  will  not  improve  very  much,  owing  to 
the  fact  that  these  stumps  are  so  short.  It  will  be  practically 
impossible  for  them  to  be  useful.  The  circulation  also  is  pretty 
indefinite.  It  probably  will  improve  somewhat,  but  it  will 
always  be  more  or  less  impaired.  There  is  some  gripping  power 
between  the  stump  of  the  index  finger  and  the  thumb.  Regard- 
ing the  lifting  of  heavy  objects,  such  as  lumber  or  material,  I 
am  inclined  to  believe  he  will  not  be  able  to  handle  that". 

Upon  this  testimony  the  Referee  found  as  a  fact  that  the 
claimant  had  sustained  an  injury  that  necessitated  the  ampu- 
tation of  the  index  finger  at  the  proximal  joint,  the  middle  finger 
about  the  middle  of  the  first  phalanx  and  the  little  or  ring  fingers 
at  the  proximal  joint,  the  remainder  of  the  finger  and  hand  being 
intact,  and  that  the  injury  sustained  by  the  claimant  on  Septem- 
ber 13th,  1917,  has  resulted  in  the  loss  of  the  use  of  the  left  hand 
within  the  meaning  of  Section  306  "C"  of  the  Workmen's  Com- 
pensation Act  of  1915. 

Accordingly  the  Referee  ordered  that  compensation  agree- 
ment No.  462699  between  the  claimant  and  defendants  be  modi- 
fied to  provide  compensation  to  the  claimant  for  a  period  of  175 
weeks  beginning  September  27,  1917.  The  defendant  to  be 
credited  with  compensation  already  paid  the  claimant  from  said 
date  to  January  17,  1918. 

The  order  is  affirmed  and  the  appeal  dismissed. 

SARA  MeNTJLTY  vs.  AETNA  CHEMICAL  CO. 

Dependents  and  dependency — Wife — Step  children — Violence  to 
physical  structure  of  body — Gas  fumes — Pneumonia 

Appeal  from  Award  of  Referee  Champion.  Dist.  No.  5. 
Claim  Petition  No.  5197.  Affirmed. 
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MACKEY,  Chairman,  Dec.  31,  1918 : 

William  A.  McNulty,  the  deceased  husband  ot  the  claimant, 
died  on  December  24,  1917.  leaving  to  survive  him,  his  wife, 
Sarah  McNulty  and  two  step-children,  Sarah  Maguire  and  Mar- 
garet Maguire,  both  under  the  age  of  sixteen  years,  being  the 
children  of  Sarah  McNulty  by  a  former  husband,  but  who  were 
living  with  and  supported  by  said  William  McNulty  at  the  time 
of  his  death. 

The  decedent  was  employed  in  the  chemical  department  of 
the  defendant,  at  Oakdale,  Pennsylvania,  when  it  was  alleged 
that  because  of  an  explosion,  gas  fumes  escaped  which  caused  a 
hemorrhage,  from  which  pneumonia  developed  causing  the 
death  of  the  decedent. 

In  its  answer  to  the  claim  petition,  defendant  denied  these 
allegations  and  alleged  that  "upon  information  and  belief  claim- 
ant died  of  lobar  pneumonia  and  not  as  a  resvdt  of  any  injury 
sustained  by  him  while  in  the  employ  of  the  defendant". 

After  hearing,  the  Referee  found  that  "the  claimant  is  the 
lawful  widow  of  William  A.  McNulty,  who  died  of  lobar  pneu- 
monia on  December  24,  1917 ;  that  he  was  the  step-father  and 
stood  in  loco  parentis  at  the  time  of  his  death  to  claimant's  two 
daughters  by  a  former  husband,  all  of  whom  are  dependent  upon 
the  said  William  A.  McNulty  and  supported  by  him  at  the  time 
of  his  death". 

"The  claimant's  deceased  husband  was  the  victim  of  'gass- 
ing' while  in  the  course  of  his  employment  for  defendant,  on 
December  11,  1917,  but  returned  to  work  on  December  17,  1917, 
when  he  was  again  ' '  gassed ' ',  resulting  in  acute  bronchitis,  even- 
tuating in  lobar  pneumonia  from  which  he  died  December  24, 
1917". 

"That  the  deceased  employe's  average  weekly  wage  was  in 
excess  of  $20.00  and  that  a  sum  in  excess  of  $100.00  was  paid  by 
the  defendants  toward  the  expenses  of  the  last  illness  and  burial 
of  the  deceased". 

From  these  findings  of  fact,  the  Referee  arrived  at  the  follow- 
ing conclusions  of  law:  "That  the  claimant  is  entitled  to  com- 
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pensation  for  the  death  of  her  husband  for  herself  and  his  two 
minor  step-children,  living  with  and  also  dependent  upon  and 
.supported  by  the  deceased  employe,  50  per  cent,  of  the  maximum 
wage  of  $20.00  per  week,  until  the  eldest  child  becomes  16  years 
of  age  on  February  23,  1921  and  that  45  per  cent,  of  $20.00  until 
the  second  child  arrives  at  the  age  of  16  years  on  May  16,  1922 
and  at  40  per  cent,  of  $20.00  until  the  end  of  the  300th  week 
from  December  24.  1917  and  made  the  award  accordingly". 

From  this  award  the  defendant  appealed  alleging  that  the 
aforesaid  findings  of  fact  are  not  supported  by  the  evidence  and 
that  there  is  no  legal  or  competent  evidence  upon  which  the  said 
findings  of  fact  can  be  based. 

The  undisputed  testimony  in  this  case  disclosed  that  Sarah 
McNulty  is  the  widow  of  Wm.  A.  McNulty,  deceased,  and  that, 
while  he  was  at  the  time  of  his  injury  and  death  working  at  Oak- 
dale.  Pa,,  and  his  home  was  in  Great  Britain,  Conn.,  there  was 
no  separation  between  him  and  his  family,  consisting  of  his  wife 
and  her  two  children  by  a  former  marriage,  who  were  members 
of  his  household  and  were  regularly  supported  by  him  up  to  the 
time  of  his  death. 

The  evidence  establishes  that  "William  A.  McNulty  was  on 
December  11,  1917  and  on  December  17,  1917,  in  the  employment 
of  defendants  in  their  "T.  N.  T."  department  at  Oakdale,  Pa., 
and  that  his  weekly  wage  exceeded  $20.00,  and  that  up  to  De- 
cember 11,  1917  he  had  been  a  "big,  stout,  healthy  man"  and 
had  not  had  any  sickness  until  he  was  first  "gassed"  on  Decem- 
ber 11,  1917,  upon  which  date  he  came  home  to  his  boarding 
house  directly  from  his  work  very  sick,  that  "he  couldn't  get 
his  breath",  had  chills  and  stated  to  Dr.  Mathewson  that  he  had 
been  "fumed". 

He  was  attended  by  Dr.  Mathewson  and  on  the  third  day 
afterward  returned  to  his  work.  On  December  17,  1917,  Dr. 
Mathewson  brought  him  home  and  he  was  immediately  put  to 
bed.  He  had  again  been  "fumd".  He  remained  in  bed  until 
he  was  taken  to  the  hospital.  On  December  24,  1917  he  died  of 
lobar  pneumonia. 

Here  we  have  a  complete  and  unbroken  chain  of  events 
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from  an  accident  suffered  in  the  course  of  employment  until  the 
death  occurred  as  a  natural  result  of  the  violence  thus  suffered. 
The  causal  connection  between  the  death  and  the  deceased  work- 
man's sudden  and  unexpected  violence  to  the  physical  structure 
of  his  body,  is  supported  by  medical  testimony  and  is  in  harmony 
with  the  medical  literature  devoted  to  like  experiences. 
The  award  is  affirmed  and  the  appeal  dismissed. 


ANTONIO  CANAZZARO  vs.  H.  C.  PRICK  COKE  CO 

Disability  terminated — Compensation  payments  suspended 

Appeal  from  Order  of  Referee  Henderson.  Dist.  No.  8,  on 
petition  to  terminate  Compensation  Agreement  No.  301936. 
Affirmed. 

MACKBY,  Chairman.  Dec,  31,  1918 : 

This  is  a  petition  to  terminate  compensation  agreement  No. 
301936,  entered  into  between  the  claimant  and  defendant  Febru- 
ary 5th,  1918.  wherein  it  was  agreed  to  pay  the  claimant  weekly 
compensation  at  the  rate  of  $6.82  per  week,  for  an  injury  result- 
ing from  an  accident  which  occurred  on  January  1st,  1917.  while 
the  claimant  was  placing  a  post  under  a  cross  bar,  when  the  post 
slipped  and  the  bar  fell,  catching  the  claimant  on  the  nose  and 
head  causing  a  slight  cut. 

On  May  13,  1918,  the  defendants  filed  a  petition  of  termi- 
nation of  the  agreement,  alleging  that  the  disability  of  Antonio 
Canazzaro  was  terminated,  and  that  the  injury  to  the  atlas  or 
cervical  vertebra  no  longer  exists  and  that  claimant's  disability, 
if  any,  is  no  longer  the  result  of  any  injury  suffered  while  in  de- 
fendant's employ. 

The  claimant  in  his  answer  denied  the  facts  as  stated  and 
alleged  that  he  voluntarily  appeared  before  the  H.  C.  Friek  Com- 
pany's chief  surgeon,  at  his  office  in  Pittsburgh,  on  or  about 
April  17,  1918  and  that  he  was  given  but  a  cursory  examination. 
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The  claimant  set  up  that  the  injury  to  the  atlas  or  cervical 
vertebra  still  exists  and  that  his  disability  is  the  result  of  an 
injury  suffered  while  in  the  defendant  's  employ. 

After  hearing,  the  Referee  found  as  a  fact ' '  that  the  physical 
disability  of  the  claimant  had  ceased  at  the  time  of  the  filing  of 
the  petition  for  termination  and  that  the  claimant  has  a  nervous 
condition  and  imagines  that  he  is  unable  to  work.  He  has  no 
organic  trouble  that  would  prevent  him  from  doing  light  work 
and  the  defendant  company  offered  him  work  that  he  is  able  to 
perform ' '. 

The  Referees  arrived  at  the  following  conclusions  of  law: 
"That  the  claimant's  disability  having  so  far  ended  that  he  is 
able  to  return  to  work  at  light  employment,  compensation  pay- 
ments under  agreement  No.  301936  should  be  suspended  from 
the  date  of  the  filing  of  the  petition  for  termination  and  the 
claimant  is  directed  to  secure  employment,  and  if,  after  securing 
employment  it  appears  that  the  claimant  still  has  a  loss  of  earn- 
ings, the  agreement  can  be  modified  to  provide  compensation 
under  Section  306  (b)  of  the  Workmen's  Compensation  Act  of 
1915  and  a  declaration  of  nominal  liability  on  the  part  of  the 
defendant  is  made,  not  to  exceed  a  period  of  500  weeks  from  the 
date  when  compensation  payments  began  xuider  said  agreement". 

The  Referee  ordered,  that  the  compensation  payments  be 
suspended  from  May  15,  1918,  said  suspension  to  continue  so 
long  as  the  condition  of  the  claimant  remains  unchanged. 

From  this  decision  the  claimant  appealed  to  the  Board  al- 
ledging  that  the  findings  of  the  Referee  are  not  supported  by  the 
evidence. 

On  reading  the  testimony  of  Dr.  O  'Neill  Sherman,  in  behalf 
of  the  defendant,  it  appears  that  the  injuries  received  by  the 
claimant  were  to  the  atlas  and  axis,  which  are  the  two  top  verte- 
brae and  that  the  question  was  as  to  how  far  the  injury  to  the 
vertebrae  affected  the  spinal  cord  itself.  He  reached  the  conclu- 
sion that  the  patient  was  not  suffering  from  any  organic  disease ; 
but  that  his  trouble  was  entirely  of  a  hysterical  character.  He 
based  that  conclusion  on  the  fact  that  the  claimant  presented  no 
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symptoms  of  an  organic  nature  but  entirely  of  a  nervous  func- 
tional character. 

In  the  testimony  of  Dr.  E.  R.  Rasley,  called  by  the  claimant, 
we  find  the  following: 

Q.  I  take  it  to  be  your  conclusion  that  aside  from  the  stiff- 
ening of  the  neck  by  reason  of  this  injury  there  is  nothing  what- 
ever else  the  matter  with  this  man  ? 

A.  No.    There  is  a  hysterical  condition. 

Q.  And  he  is  functionally  normal  in  every  other  respect? 

A.  Yes. 

Q.  The  only  work  that  would  at  all  impair  him  would  be 
work  that  would  cause  a  violent  use  of  the  neck? 
A.  Yes. 

Q.  In  your  opinion,  aside  from  the  stiffening  of  the  neck, 
this  man  has  not  had  an  injury  to  the  spinal  cord  at  that  point? 
A.  No. 


Q.  I  understand  from  your  testimony  that  the  best  thing 
that  could  happen  to  this  man  would  be  to  put  him  to  some 
work  which  would  not  involve  violent  convulsion  at  that  point  ? 

A.  Yes. 

Q.  And  that  he  could  go  to  work  ? 
A.  Yes. 

There  is  no  error  then,  in  the  disposition  of  this  petition  by 
the  Referre.    The  order  is  affirmed  and  the  appeal  dismissed. 


HEARINGS  DE  NOVO 

MRS.  MATTIE  B.  WRIGHT  vs.  FELS  &  COMPANY 

Violence  to  physical  structure  of  tody — Infection — Croupous 
.    pneumonia — Cause  of  death — No  connection  between  in- 
fection and  pneumonia. 
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Compensation  will  not  be  awarded  when  death  results  from 
'pneumonia  which  is  in  no  way  connected  with  the  accident. 

Hearing  cle  novo  before  the  Board  at  Philadelphia,  Pa,,  Dec. 
17,  1918. 

MACKEY,  Chairman,  Dee,  31,  1918: 
Finding  of  Fact 

On  November  14,  1917,  the  husband  of  the  claimant  re- 
ceived an  injury  while  working  for  the  defendant  company  by 
running  a  splinter  into  his  left  thumb.  Subsequently  the  thumb 
became  infected  and  the  infection  extended  to  the  rest  of  the 
hand  and  arm — glands  of  the  axilla  became  swollen  and  the 
patient  had  chills,  sweats  and  fever.  About  December  7,  1917, 
the  attending  physician  amputated  the  thumb  at  the  second 
phalanx ;  then  the  infection  gradually  subsided  and  the  symp- 
toms disappeared.  The  patient  visited  the  doctor's  office  a  num- 
ber of  times  in  December  1917  and  January  1918,  and  his  wife 
testified  that  he  was  up  and  about  all  the  time. 

In  the  middle  of  January  1918,  the  patient  was  examined 
by  another  doctor,  who  found  at  that  time  a  small  discharging 
sinus  at  the  base  of  the  amputation  stump ;  the  infection  was 
local  in  its  distribution,  the  thumb  was  in  a  healing  condition  and 
there  were  no  signs  of  a  general  septicemia. 

On  the  last  of  January,  the  deceased  walked  from  his  home 
on  Fifth  street,  Philadelphia,  to  his  employer's  place  of  busi- 
ness, Island  Road  and  "Woodland  Avenue,  a  distance  of  several 
miles.  Following  this  exposure,  within  three  days,  he  was  taken 
sick  with  croupous  pneumonia,  involving  the  base  of  the  right 
lung,  from  which  he  died  in  eight  days. 

Conclusions 

These  facts  fail  to  establish  any  causal  relation  between  the 
injury  to  the  thumb  in  November  1917,  and  the  croupous  pneu- 
monia which  attacked  the  patient  two  and  one-half  months  later. 

The  infection  following  the  injury  to  the  thumb  was  localized 
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in  the  left  arm  and  rapidly  cleared  up  after  amputation  of  the 
thumb. 

Two  weeks  before  the  onset  of  pneumonia,  the  stump  of  the 
thumb  was  in  a  healing  condition ;  there  was  no  evidence  of  any 
active  local  infection,  nor  of  a  general  septicemia.  At  that  time 
he  was  practically  recovered  from  the  effects  of  the  injury  to 
the  thumb. 

There  is  no  evidence  that  the  patient  suffered  from  general 
septicemia  any  time  between  the  date  of  the  injury  and  the  date 
of  onset  of  pneumonia.  The  patient  was  able  to  be  about  all 
the  time,  which  would  not  have  been  possible  had  he  had  septi- 
cemia. 

Croupous  pneumonia  is  an  acute  infectious  disease  caused 
iby  a  specific  organism.  It  forms  in  the  lungs  a  characteristic 
lesion.  It  attacks  one  or  more  lobes  and  runs  a  typical  clinical 
course. 

On  the  other  hand,  infection  following  wounds  is  generally 
due  to  pyogenic  organism  and  when  these  organisms  invade  the 
system  they  cause  a  general  septicemia.  "When  the  lung  is  in- 
volved as  a  part  of  this  condition,  the  pneumonia  thus  set  up 
presents  a  different  clinical  picture  from  that  of  croupous  pneu- 
monia and  attacks  the  lung  in  the  form  of  abscsses,  single  or 
multiple — involving  one  or  more  lobules.  The  record  shows  that 
no  such  condition  was  present  in  this  case. 

Disallowance 

The  conclusion,  therefore,  is  that  the  injury  to  the  thumb 
on  November  14,  1917,  and  the  infection  following  therefrom, 
was  not  the  direct  cause  of  the  croupous  pneumonia  which  re- 
sulted in  death  on  February  10,  1918;  and  that  the  croupous 
pneumonia  was  not  an  infection  resulting  from  the  injury  to 
the  thumb  and  compensation  is  disallowed. 
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Attorney  General 


IN  BE:    TAX  LEVIED  ON  WRITS  ISSUED  BY  THE 
COURTS  OF  ALLEGHENY  COUNTY. 

Original  writs  issued  out  of  thecoimty  court  of  Allegheny 
County  are  subject  to  the  tax  of  fifty  cents  imposed  by  Sec.  3 
of  the  Act  of  April  8,  1830,  P.  L.  272. 

Opinion  to  Hon.  Chas.  A.  Snyder,  Auditor  General,  Harris- 
burg,  Pa. 

WM.  M.  HABGEST,  Dep.  Atty.  Gen,  Jan.  29,  1930: 

This  Department  is  in  receipt  of  your  favor  asking  whether 
the  writs  issued  out  of  the  County  Courts  of  Allegheny  County 
are  taxable. 

Section  3  of  the  Act  of  April  6,  1830,  P.  L.  272,  provides : 

That  the  prothonotaries  of  the  courts  of  common  pleas 
and  of  the  district  courts,  and  the  prothonotary  of  the 
supreme  court  having  original  jurisdiction,  and  the  court 
of  nisi  prius  of  this  Commonwealth,  shall  demand  and  re- 
ceive on  every  original  writ  issued  out  of  said  courts,  (ex- 
cept the  writ  of  habeas  corpus),  and  on  the  entry  of  every 
amicable  notice,  the  sum  of  fifty  cents;  on  every  writ  of 
certiorari  issued  to  remove  the  proceedings  of  a  justice  or 
justices  of  the  peace  or  alderman,  the  sum  of  fifty  cents." 

It  was  evidently  the  legislative  intention  to  provide  a  tax 
of  fifty  cents  upon  every  original  writ  which  issued  out  of  every 
court  in  this  Commonwealth.  The  Act.  of  May  5,  1911,  P.  L. 
199,  which  created  the  County  Court  of  Allegheny  County,  Pro- 
vided, by  the  5th  section,  which  was  amended  by  the  Act  of  May 
14.  1913,  P.  L.  305,  that  "the  prothonotary  of  Allegheny  County 
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shall  be  the  clerk  of  the  court  hereby  created  and  shall  assume 
and  perform  all  the  duties  of  clerk  thereof". 

Section  19  of  said  act,  as  amended  by  the  Act  of  April  2, 
1913,  P.  L.  21,  provides : 

"The  fees  and  costs  for  all  witnesses,  writs,  entries, 
and  other  services  charged  for,  shall  be  the  same  in  amount 
as  the  charge  for  the  corresponding  fee,  writ,  entry  or  ser- 
vice in  the  courts  of  common  pleas  and  quarter  sessions  of 
said  county. ' ' 

I  am,  therefore,  of  opinion,  and  so  advise  you,  that  original 
writs  issued  out  of  the  County  Court  of  Allegheny  County,  are 
subject  to  the  tax  of  fifty  cents  imposed  by  Section  3  of  the  Act  of 
April  5,  1830. 


DECREES  VACATING  CHARTERS 

Decrees  vacating  charters  for  non  user  were  made  by  the 
Dauphin  County  Court  as  follows : 

Dime  Savings  Fund  and  Trust  Company,  Philadelphia. 

Blair  County  Trust  Company,  Altoona. 

Manayuuk  Penny  Savings  Bank,  Philadelphia, 

Home  Title  and  Trust  Company,  Duquesne. 

State  Mutual  Savings  Fund  and  Trust  Company.  Philadel- 
phia. 

The  Twenty-Second  Street  Bank  of  Philadelphia. 
Dime  Savings  Bank,  Philadelphia. 
American  Deposit  and  Trust  Company.  Pittsburgh. 
Mortgage  Banking  Company,  Pittsburgh. 
Grafton  Trust  Company,  Crafton. 
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Common  Pleas  of  Dauphin  County 


COMMONWEALTH  OF  PENNSYLVANIA,  ex  rel,  WM.  I. 
SCHAEFFER,  ATTORNEY  GENERAL  vs.  THE  BELL 
TELEPHONE  COMPANY  OF  PENNSYLVANIA 

Note.  We  are  printing  herewith  the  petition  in  the  injunc- 
tion proceedings  instituted  by  the  Attorney  General,  as  General 
Counsel  of  the  Pennsylvania  Public  Service  Commission,  to 
restrain  The  Bell  Telephone  Company  of  Pennsylvania  from 
changing  its  rates  for  telephone  service  within  the  Common** 
wealth  in  violation  of  the  orders  of  the  Publo  Service  Commis- 
sion, and  pursuant  to  the  order  of  the  United  States  Telegraph 
and  Telephone  Administration,  A.  S.  Burleson,  Postmaster  Gen- 
eral. This  case  is  of  such  unusual  importance  that  the  petition 
is  set  forth  in  full  to  acquaint  the  professon  with  the  grounds  of 
complaint.  Editor. 


Between 

.COMMONWEALTH  OF 
PENNSYLVANIA,  ex  rel 
WILLIAM  I.  SCHEFFER, 
ATTORNEY  GENERAL 
Plaintiff, 

and 

THE  BELL  TELEPHONE 
COMPANY  OF  PENNSYL- 
VANIA, Defendant. 


In   the    Court   of  Common 
Pleas  of  Dauphin  County, 

Sitting  in  Equity, 

Equity  Docket,  No.  631,  Page 
292. 


Bill  of  Complaint 
To  the  Honorable  the  Judges  of  Said  Court : 
Your  Orator  complains  and  says : 

1.  That  he  is  Attorney  General  of  the  Commonwealth  of 


1910  Department  Reports  of  Pennsylvania. 


Pennsylvania,  and  as  such  is  General  Counsel  of  the  Public  Ser- 
vice Commission  of  the  Commonwealth  of  Pennsylvania,  and  is 
empoyered  to  proceed  in  the  name  of  the  Commonwealth  to  re- 
strain violations  of  the  provisions  of  the  Public  Service  Com- 
pany Law,  or  of  the  order  of  that  Commission. 

2.  That  the  Defendant,  The  Bell  Telephone  Company  of 
Pennsylvania,  is  a  corporation  organized  and  existing  under  the 
laws  of  this  Commonwealth,  engaged  in  the  telephone  business 
within  this  State ;  and  is  a  public  service  company  subject  to  the 
jurisdiction  of  said  Commission. 

3.  That  said  Public  Service  Commission  is  an  administrative 
body  established  by  law  for  the  purpose  of  regulating  puolic  ser- 
vice companies  and  of  carrying  out  the  provisions  of  the  Public 
Service  Company  Law,  under  which  it  is  duly  organized. 

-1.  That  said  Commission,  in  the  performance  of  the  duties 
placed  upon  it  by  law,  after  public  hearing  and  investigation, 
on  April  -1,  1917,  made  an  order  directed  to  the  above-named  De- 
fendant corporation,  among  others,  whereby  the  Defendant  was 
directed — 

"to  file  schedules  of  exchange  rates  for  Pittsburgh  and 
Philadelphia  and  toll  rates  for  the  State,  which  will  pro- 
duce a  reduction  of  revenue  of  one  million  dollars.  The 
revised  exchange  and  toll  rates,  with  the  existing  rates  for 
other  places  and  other  classes  of  service,  now  in  force  and 
effect  and  on  file  with  this  Commission,  shall  be  the  maxi- 
mum rates  to  be  charged  by  these  companies  and  shall  con- 
tinue for  a  period  of  three  years  from  the  date  at  which  they 
become  effective  and  until  further  order  of  the  Commission", 

as  will  more  fully  appear  by  reference  to  said  order,  a  copy  of 
which  is  attached  hereto,  made  a  part  hereof  and  marked  ' '  Ex- 
hibit 'A'  ". 


That  in  pursuance  of  said  order  of  the  Commission  The 
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Bell  Telephone  Company  of  Pennsylvania,  on  June  5th,  1917, 
filed  with  the  Public  Service  Commission  schedules  of  local  and 
joint  toll  rates  for  telephone  service  to  be  furnished  by  it  and 
jointly  with  its  connections  within  the  Commonwealth  of  Penn- 
sylvania, which  said  toll  rates,  by  permission  of  the  Commission, 
became  effective  on  June  21st,  1917,  since  which  date  they  have 
been,  and  now  are,  in  full  force,  operation  and  effect'  for  tele- 
phone service  by  said  company  and  its  connections  within  the 
Commonwealth. 

6.  That  said  rates,  having  been  determined  by  said  Commission, 
can  not,  under  the  provisions  of  Article  II,  Section  1,  Clause  (f), 
of  the  Public  Service  Company  Law,  be  changed  or  discontinued 
by  said  Defendant  within  a  period  of  three  years  after  such 
determination,  without  application  to,  and  the  approval  of,  the 
Commission,  and  that  no  such  approval  has  been  applied  for  or 
obtained. 

7.  That  on  or  about  December  19,  1918,  the  Defendant  notified 
the  said  Commission  that  on  and  after  January  21,  1919,  it 
would  charge  and  collect  for  certain  of  its  services  within  this 
State,  under  a  new  schedule  of  rates,  which  would  be  computed 
on  the  basis  contained  in  an  order,  known  as  No.  2495,  of  the 
United  States  Telegraph  and  Telephone  Administration,  A.  S. 
Burleson,  Postmaster  General ;  as  will  more  fully  appear  by 
reference  to  said  notice  and  order,  copies  of  which  are  hereto 
attached  and  marked  ' '  Exhibit  '  B '  ". 

;8.  That  from  and  after  January  21,  1919,  the  Defendant 
"has  charged  and  collected,  and  intends  to  continue  to  charge  and 
collect,  for  its  service  within  this  State,  tolls  or  charges  as  con- 
tained in  said  order  No.  2495,  which  tolls  or  charges  are  dif- 
ferent from,  and  in  many  cases  in  excess  of,  those  tolls  or  charges 
for  the  same  service  determined  by  said  Commission  in  its  order 
above  referred  to  and  contained  in  the  lawfully  filed  tariffs  of 
said  Defendant. 
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9.  Your  Orator  avers  that  the  said  Defendant,  in  charging 
and  collecting  said  toils  and  charges,  is  acting  in  violation  of  the 
order  of  said  Commission  above  referred  to,  and  that  said  tolls 
and  charges  are  changes  in  rates  determined  by  said  Commission, 
which  have  not  been  approvd  by  said  Commission  as  required  by 
law,  and  are  therefore  illegal. 

10.  And  your  Orator  further  avers  that  neither  the  Defen- 
dant, nor  the  Postmaster  General,  acting  through  the  officers  and 
directors  of  the  Defendant,  is  authorized  by  law  to  change  the 
tolls  and  charges  determined  by  said  Commission,  except  with 
the  approval  of  said  Commision,  obtained  in  the  manner  pre- 
scribed by  the  Public  Service  Company  Law,  and  that  the  at- 
tempt to  change  said  tolls  and  charges  above  set  forth  is  an  im- 
pairment of  the  lawful  police  regulations  of  this  State,  as  ex- 
pressed in  the  Public  Service  Company  Law. 

11.  And  your  Orator  further  complains  and  says  that  the 
tolls  and  charges  contained  in  said  order  No.  2495,  so  being 
charged  and  collected,  are  not  contained  in  any  lawful  tariff  of 
the  Defendant,  but  are  different  from,  and  in  many  instances  in 
excess  of,  the  tolls  and  charges  for  the  respective  services  estab- 
lished by  Defendant  by  its  tariffs  lawfully  published  and  filed 
with  said  Commission ;  and  your  Orator  therefore  avers  that  said 
tolls  and  charges  contained  in  said  order  No.  2495  are  illegal  and 
that  the  collection  thereof  by  Defendant  is  a  violation  of  a  lawful 
police  regulation  of  this  State. 

WHEREFORE,  your  Orator,  showing  to  this  Honorable 
Court  that  the  said  Defendant  has  persisted  in  its  violation  of 
the  provisions  of  the  Public  Service  Company  Law  and  of  the 
order  of  said  Commission,  and  is  about  to  further  continue  said 
violations  in  the  manner  above  set  forth,  and  that  the  Common- 
wealth of  Pennsylvania  and  many  citizens  thereof  will,  by  reason 
of  said  violations,  suffer  irreparable  damage  and  injury,  unless 
by  the  intervention  of  the  decree  of  your  Honorable  Court  the 
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relief  herein  prayed  for  is  granted,  and  showing  that  your 
Orator  has  no  adequate  remedy  at  law,  prays  relief  as  follows  : 

1.  That  an  injunction  issue,  preliminary  until  hearing  and 
perpetual  thereafter,  enjoining  and  restraining  the  Defendant, 
The  Bell  Telephone  Company  of  Pennsylvania,  its  officers,  ser- 
vants, agents  and  employes,  from  violation  of  the  Puhlic  Service 
Company  Law  of  1913,  and  of  the  order  of  The  Public  Service 
Commission  of  April  4,  1917,  both  hereinabove  referred  to,  and 
from  charging,  collecting  and  receiving  the  toll  rates  for  tele- 
phone service  within  the  Commonwealth  of  Pennsylvania,  which 
they  now  are,  and  since  January  21,  1919,  have  been,  charging, 
collecting  and  receiving;  in  pursuance  of  order  No.  2195  of  said 
United  States  Telegraph  and  Telephone  Administration,  by  A. 
S.  Burleson,  Postmaster  General. 

2.  To  restrain  the  said  Defendant,  its  officers,  agents,  ser- 
vants and  employes,  from  so  charging,  collecting  and  receiving 
said  telephone  tolls  until  said  Defendant  shall  have  applied  to 
and  received  the  approval  of  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania,  in  accordance  with  Article 
IT,  Section  1,  Clause  (f ),  of  the  Public  Service  Company  Law. 

3.  To  restrain  the  said  Defendant,  its  officers,  agents,  ser- 
vants and  employes,  from  charging,  collecting  and  receiving  any 
rates  or  tolls  for  service  rendered  within  this  State  which  are 
different  from  the  rates,  tolls  or  charges  for  said  services  con- 
tained in  tariffs  or  schedules  of  said  Defendant  published  and 
filed  with  said  Commission,  as  required  by  law,  and  for  such  other 
and  further  equitable  relief  as  to  your  Honorable  Court  may 
seem  meet  and  proper. 

And  he  will  ever  pray,  etc. 

WILLIAM  I.  SCHAFFER, 

Attorney  General. 


AND  NOW,  January  29,  1919,  it  is  ordered  and  decreed  that 
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an  injunction  be  issued  as  within  prayed  for,  restraining  and  en- 
joining the  Defendant,  The  Bell  Telephone  Company  of  Penn- 
sylvania, its  officers,  servants,  agents  and  employes,  from  vio- 
lation of  the  Public  Service  Company  Law  of  1913,  and  of  the 
order  of  the  Public  Service  Commission  of  April  4,  1917,  and 
from  charging,  collecting  and  receiving  the  toll  rates  for  tele- 
phone service  within  the  Commonwealth  of  Pennsylvania,  which 
they  now  are,  and  since  January  21,  1919,  have  been,  cnarging. 
collcting  and  receiving  in  pursuance  of  order  No.  2495  of  said 
United  States  Telegraph  and  Telephone  Administration,  by  A.  S. 
Burleson,  Postmaster  General,  and  enjoining  and  restraining  the 
said  Defendant,  The  Bell  Telephone  Company  of  Pennsylvania, 
its  officers,  servants,  agents  and  employes,  from  charging,  col- 
lecting and  receiving  said  telephone  tolls  in  accordance  with  said 
order  No.  2495,  until  said  Defendant  shall  have  applied  to,  and 
received  the  approval  of.  The  Public  Service  Commission  or  the 
Commonwealth  of  Pennsylvania,  in  accordance  with  Article  II, 
Section  1,  Clause  (f),  of  the  Public  Service  Company  Law,  and 
restraining  and  enjoining  the  said  Defendant,  its  officers,  ser- 
vants, agents  and  employes,  from  charging,  collecting  and  re- 
ceiving any  rates  or  tolls  for  service  rendered  within  the  State 
of  Pennsylvania  which  are  different  from  the  rates,  tolls  and 
charges  for  said  services  contained  in  tariffs  or  schedules  of  said 
Defendant  published  and  filed  with  The  Public  Service  Commis- 
sion of  Pennsylvania,  as  recpaired  by  law. 
By  the  Court. 
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Common  Pleas  of  Armstrong  County 

v  .  * 

THOS.  R.  O  'BRIEN  vs.  SAM  TOUCH,  or  SAM  TOUCH  and  H 
TOUCH,  PARTNERS,  or  H.  TOUCH 

Workmen's  Compensation — Practice  and  procedure — No  answer 
-filed  for  defendants — Claimant  not  required  to  prove  facts 
of  petition. 

The  record  of  the  Workmen's  Compensation  Board  disclosed 
the  fact  that  no  answer  to  the  claim  petition  had  been  filed  by  the 
defendants.  There  was  an  answer  by  one  Frank  P.  Martin,  but 
there  was  nothing  to  show  whom  he  represented  or  what  right 
he  had  to  file  the  same. 

Under  the  circumstances  the  answer  was  insufficient  and  the 
statements  of  the  claim  petition  should  have  been  accepted  with- 
out proof.  Decision  of  Board  reversed  and  compensation 
awarded. 

Appeal  from  Workmen's  Compensation  Board.  Common 
Pleas  of  Armstrong  County.  No.  101  June  Term,  1918.  Re- 
versed. 

KING,  J.,  Jan.  2,  1919 : 

This  case  is  on.  all  fours  with  the  case  of  Schuey  vs.  Kittan- 
ning  Borough,  reported  in  26  D.  R.  Depts.  page  1089;  (3  Dep. 
Rep.  2994). 

In  that  case  we  held  that  no  sufficient  answer  was  filed  by 
or  for  the  defendant  and  that  claimant  was  not  required  to  prove 
the  facts  of  his  petition  hut  that  they  must  be  taken  as  admitted 
as  provided  by  Section  413  of  the  Act  of  June  2nd,  1915,  P.  L. 
736.  In  such  case  it  becomes  the  duty  of  the  Referee  to  award 
compensation,  and  upon  appeal  from  the  decision  of  the  Com- 
sation  Board,  if  compensation  has  been  disallowed,  it  becomes 
the  duty  of  the  Court  of  Common  Pleas  to  reverse  such  decision 
and  award  compensation. 
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In  this  case,  the  record  shows  the  above-named  parties  only 
as  defendants.  The  answer  filed  of  record  shows  it  was  made 
by  one  Frank  P.  Martin,  whose  address  is  given  as  309  Common- 
wealth Bldg.,  Pittsburgh,  Pa.  Who,  Prank  P.  Martin,  is.  the 
record  does  not  disclose  and  further  we  have  no  knowledge  what- 
soever of  his  identity.  The  record  of  the  case  is  absolutely  silent 
as  to  him  and  the  answer  affords  no  information  concerning  him. 
So  far  as  we  know  he  is  a  mere  volunteer.  If  he  represents  an 
insurance  carrier,  the  record  does  not  show  it.  If  there  is  an  in- 
surance carrier,  the  record  does  not  disclose  it.  . 

We  might  infer  that  he  was  acting  as  the  attorney  for  the 
defendants,  or  perhaps  for  some  insurance  carrier,  but  we  might, 
be  wrong  in  drawing  such  inference.  In  the  case  of  Bolden  vs. 
Greer,  259  Pa.  513 ;  3  Dep.  Rep.  1437,  the  Supreme  Court  might 
have  inferred  that  the  appellant  was  the  Insurance  Carrier,  but 
such  was  not  done,  and  we  think  we  have  no  more  right  in  this 
instance  to  draw  such  inference  than  the  Supreme  Court  had  in 
the  case  cited.  If  in  the  ease  of  an  appellant,  the  record  must 
affirmatively  show  him  to  be  a  party  in  interest,  with  equal 
force,  we  think  it  must  be  conceded  that  the  record  must  show 
some  right,  or  authority  in  the  person  assuming  to  answer  for 
the  defendants. 

We  have  recently  stated  our  views  at  length  in  a  like  case, 
to-wit:  In  Schuey  vs.  Kittanning  Borough  (supra)  and  it  is  un- 
necessary to  repeat  them  here.  We  are  of  the  opinion  that 
under  the  circumstances  the  claimant  should  not  have  been  re- 
quired to  prove  the  facts  of  his  petition.  There  was  no  denial 
of  them,  and,  therefor,  should  have  been  deemed  as  admitted. 
For  these  reasons,  we  are  constrained  to  reverse  the  decision  of 
the  Compensation  Board  and  award  compensation. 

From  an  inspection  of  the  record  it  appears  that  claimant 
sustained  an  injury,  while  in  the  employment  of  the  defendants, 
on  November  7th,  1917,  to  his  right  arm,  resulting  in  the  loss 
of  the  use  of  the  same.  That  his  weekly  wage  at  the  time  was 
$22.37. 

The  Act  provides  that  the  compensation  shall  not  be  more 
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than  $10.00  per  week  and  that  no  compensation  shall  be  allowed 
for  the  first  14  days  after  disability  begins,  and  further  that 
for  the  loss  of  an  arm  fifty  per  centum  of  wages  during  215 
weeks. 

Order  of  Court 

And  now,  January  2nd,  1919,  the  appeal  of  Plaintiff  is  sus- 
tained, the  decision  of  the  Compensation  Board  is  reversed,  and 
there  is  hereby  awarded  to  the  plaintiff — the  claimant  Thomas 
R.  O'Brien,  against  Sam  Touch  or  Sam  Touch  and  H.  Touch, 
partners  or  H.  Touch,  defendants,  compensation  for  the  loss  of 
the  use  of  his  right  arm.  ten  dollars  per  week  beginning  Nov. 
21,  1917,  during  the  perod  of  two  hundred  and  fifteen  (215) 
weeks  or  a  total  of  $2150.00  payable  monthly. 


Common  Pleas  of  Montgomery  County 


VINCENZO  SCARAMUZZT  vs.  PHILA.  &  READING  RWY. 

CO. 

Workmen's    Compensation — Practice    and   procedure — Appeal 
from  interlocutory — Order  of  Bourd 

No  appeal  lies  to  the  courts  from  the  interlocutory  orders  of 
the  Workmen's  Compensation  Board.  An  appeal  from  the 
Referee  to  the  Board  is  such  an  interlocutory  order. 

Appeal  from  the  order  of  the  Workman's  Compensation 
Board  allowing  appeal  to  be  filed  nunc  pro  tunc.  Common  Pleas 
Court  of  Montgomery  County.  No.  145  March  Term,  1918.  Ap- 
peal quashed. 


MILLER,  J.3  Nov.  11,  1918: 

The  award  was  filed  on  March  6,  1917  and  Section  419  of 
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the  Workmen's  Compensation  Act  of  1915,  P.  L.  736,  allowed 
an  appeal  to  be  taken  therefrom  to  the  Board  by  any  party  in 
interest  within  ten  days  after  notice  of  the  Referee's  award  had 
been  served  upon  him.  The  defendant  appears  to  have  been  dis- 
satisfied with  the  award  and  for  the  sole  purpose  of  intelligently 
understanding:  the  matter  now  before  us,  it  may  be  stated  that 
it  is  alleged  that  its  counsel,  on  March  14.  1 917,  mailed  its  appeal 
from  the  Referee's  conclusions  of  law  to  the  Secretary  of  the 
Board.  No  acknowledgment  of  its  receipt  by  him  is  to  be  found 
and  no  entry  of  the  filing  of  the  appeal  was  made  in  the  docket. 

On  January  15,  1918,  the  Secretary  received  another  letter 
from  Defendant's  counsel,  explaining  the  matter  at  some  length, 
enclosing  a  copy  of  the  appeal  and  requesting  that  it  be  filed  as 
of  March  13  (15).  1917.  In  due  time,  an  order,  of  which  the 
following  is  a  copy,  was  written  upon  this  original  letter:  "Let 
appeal  be  filed  as  of  March  13,  1917  upon  the  above  facts.  H. 
A.  Mackey,  Chairman",  the  copy  of  the  appeal  enclosed  there- 
with was  endorsed:  "Jan.  31,  1918.  Permission  granted  to  file 
appeal  nunc  pro  tunc.  H.  A.  Mackey.  Ch.";  and  the  following 
docket  entries  were  made. 

"Jan.  15.  1918:  Appeal  by  defendant  from  Referee's  con- 
clusions of  law  filed,  with  request  that  said  appeal  be  filed  nunc 
pro  tunc  as  of  March  15,  1917. 

"Jan.  31,  1918,  Petition  granted  by  Board. 

"Feb.  1,  1918,  Notice  of  Petition  mailed  to  appellee." 

The  claimant  then  appealed  to  this  Court  from  the  Board's 
action,  whereupon  the  defendant  moved  that  her  appeal  be 
quashed  for  the  reason,  amongst  others,  that  it  was  taken  from 
an  interlocutory  order. 

If  this  point  is  well  taken  it  renders  wholly  unnecessary  con- 
sideration of  the  questions  of  whether  the  Board  had  the  power 
to  allow  an  appeal  from  the  Referee 's  award  at  all ;  whether 
conceding  such  power,  it  could  allow  an  appeal  nunc  pro  tunc 
after  the  expiration  of  the  period  prescribed  by  the  act ;  and 
whether,  conceding  both  of  these,  such  authority  was  properly 
exercised  in  this  case.    If  the  appeal  now  before  us  was  improp- 
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erly  taken  from  an  interlocutory  order  of  the  Board  it  must  be 
dismissed  and  the  case  remanded  for  final  disposition  by  the 
latter. 

For  the  same  reason  it  would  be  idle  now  to  determine 
whether  the  action  of  the  Board  constituted  the  allowance  of  an 
appeal  nunc  pro  tunc  or  the  substitution  of  a  copy  for  a  paper 
lost  or  missing  from  its  files. 

That,  the  action  of  the  Board,  now  complained  of,  was  of  an 
interlocutory  character  seems  to  us  to  be  beyond  the  realm  of 
serious  controversy. 

A  decree  vacating  an  order  appointing  a  master  to  take  testi- 
mony in  a  divorce  case  and  allowing  a  jury  trial,  an  order  for  a 
feigned  issue  in  interpleader,  and  a  decree  dismissing  exceptions 
to  a  petition  for  appointment  of  viewers  to  assess  damages  in 
eminent  domain  proceedings  may  be  cited  as  instances  of  inter- 
locutory orders.  So  also  is  an  order  of  the  Worlonen  s  Com- 
pensation Board  granting  a  hearing  de  novo  (Mooney,  appellant 
vs.  Lehigh  Valley  R.  R.  Co.,  261  Pa.  339),  based  upon  its  con- 
clusion that  the  adjudication  of  a  Referee  indicated  that  there 
was  no  evidence  before  him  substantiating  the  allegation  of  the 
claim  petition.  None  of  them  finally  disposed  of  the  subject 
matter  in  controversy. 

And  we  find  nothing  in  the  Workmen's  Compensation  Act 
of  1915  in  anywise  changing  the  settled  law  that  interlocutory 
orders  or  decrees  are  not  directly  and  of  themselves  the  subject 
matter  of  appeal.  It  only'  allows  an  appeal  to  the  Court  from 
any  decision  of  the  Board  on  a  question  of  law,  whereupon  it 
becomes  the  duty  of  the  Bureau  to  prepare  and  mail  or  deliver  to 
the  Prothonotary  "a  transcript  of  the  agreement  or  finding  of 
fact  and  award  or  disallowance  of  compensation,  or  modification 
thereof,  involved  in  the  appeal".  See  McCauley  vs.  Imperial 
W.  Co.,  et  al,  appellants  ,  261  Pa.  312,  320.  The  language  of  the 
act  clearly  contemplates  the  entry  of  an  appeal  to  the  Court  only 
after  the  Board's  final  disposition  of  a  case.  It  does  not  intend 
that  every  step  taken  in  the  proceeding  with  which  either  party 
may  be  dissatisfied  can  be  made  the  subject  matter  of  an  indepen- 
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dent  appeal,  whereby  progress  therein  would  be  suspended  or 
impeded  and  it  might  be  possible  to  take  up  the  same  ease  many- 
times  before  a  final  judgment  therein  was  entered. 

In  Mooney,  appellant  vs.  Lehigh  Valley  R.  R.  Co.,  supra, 
the  appeal  was  quashed  because  taken  from  an  interlocutory 
order  and  in  Wise  vs.  Cambridge  Springs  et  al.,  in  winch  the 
opinion  of  the  Supreme  Court,  though  filed  July  17,  1918,  is  not 
yet  reported  in  the  advance  reports,  but  may  be  found  in  4  Dep. 
Reports  of  Pa.  1789,  the  Board  had  allowed  an  appeal  from  the 
award  of  the  Referee,  nunsc  pro  tunc,  and  the  claimant  moved 
to  strike  it  off.  The  motion  was  refused.  The  Supreme  Court, 
in  reversing  the  judgment,  said:  "from  the  time  this  appellant 
protested  in  limine  before  the  Compensation  Board  that  the  ap- 
peal from  the  award  of  the  Referee  had  been  takn  too  late,  it 
was  prosecuted  with  due  notice  of  its  invalidity,  and  if  that 
Board  had  no  jurisdiction  of  it — and  it  certainly  had  not — the 
Court  below  had  none  on  appeal  from  its  action".  The  allow- 
ance of  the  appeal  nunc  pro  tunc  was  the  only  reason  for  reversal 
that  was  considered  by  the  Supreme  Court. 

It  would  therefore  seem  that  the  proper  practice  would  be 
for  the  claimant  to  move  the  Board  to  strike  off  the  appeal  of 
defendant  from  the  award  of  the  Referee.  If  the  motion  is 
allowed,  it  may  be  the  matter  will  end  there.  If  it  is  refused 
and  the  award  of  the  Referee  is  sustained,  the  claimant  is  still 
not  hurt.  If,  however,  the  motion  is  refused  and  the  Board 
does  not  sustain  the  Referee,  the  claimant  can  then  appeal  to  the 
Court  when,  even  though  such  appeal  is  in  the  nature  of  a 
certiorari,  it  seems  still  to  lie  within  its  power,  by  an  inspection 
of  the  record,  to  determine  whether  the  Board  exceeded  it's  juris- 
diction in  the  matter  complained  of,  Franklin  Film  Mfg.  Corp., 
253  Pa.  422;  Wise  vs.  Cambridge  Springs  et  al,  supra;  McCauley 
vs.  Imp.  W.  C,  ppel.,  supra. 

AND  NOW,  Nov.  11th,  1918,  the  appeal  is  quashed  and  the 
record  is  remanded  to  the  Workmen's  Compensation  Board  for 
further  and  final  action  by  it. 
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Supreme  Court  of  Pennsylvania 

\  / 

.MRS.  ANNIE  MARY  WOLFORD  vs.  GEISEL  MOVING  & 

STORAGE  CO. 

Workmen's  Compensation — Appeal — Question  of  haw — Evidence 
—Sufficiency  of — Hearsay — Award  to  widow  and  minor 
children. 

The  court  on-  appeal  may  review  the  ultimate  findings  of  the 
Referee  or  the  Board,  when  said  findings  disclose  the  evidence, 
for  the  purpose  of  determining  if  the  evidence  supports  the  find- 
ings. 

The  Board  may  not  base  its  findings  on  hearsay  evidence 
(done,  but  said  findings  will  not  be  disturbed  when  there  is  other 
competent  evidence  to  support  them. 

An  award  may  be  made  to  both  the  surviving  widow  and 
minar  children  under  the  age  of  sixteen  years. 

Appeal  from  judgment  of  Court  of  Common  Pleas  of  Cam- 
bria County.  No.  107  October  Term,  1918.  Affirmed.  (For 
opinion  of  Board,  see  4  Dep.  Rep.  579  ;  for  opinion  of  court  below, 
see  4  Dep.  Rep.  1-179.) 

FOX,  J.,  Jan.  4,  1919: 

Dorsey  Wolford  was  in  the  employ  of  the  Geisel  Moving  & 
Storage  Company,  the  appellant.  His  duty  consisted  largely  in 
the  moving  of  pianos.  On  May  4th,  1917,  he  was  engaged  in 
moving  a  piano  about  4.30  in  the  afternoon.  He  had  the  assist- 
ance of  two  other  men.  Upon  his  return  home  that  evening  he 
complained  to  his  wife  of  severe  pain  in  his  back.  On  the  next 
day,  May  5th,  he  told  Miss  O'Connor,  an  employe  of  the  Geisel 
Moving  Company,  that  he  thought  he  had  injured  himself  in 
moving  a  piano  the  day  before.    He  also  made  a  similar  com- 
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plaint  when  he  subsequently  consulted  a  physician.  He  con- 
tinued to  work  at  his  customary  employment  until  noon  of  May 
13th,  when  he  was.  obliged  to  give  up  work.  A  physician  was 
called  and  found  he  was  suffering  with  severe  pain  in  the  right 
side  extending  down  through  the  abdomen  to  the  leg.  Un  May 
16th,  on  the  advice  of  his  attending  physician  he  was  sent  to  a 
hospital  where  he  died  on  May  20th. 

About  a  week  after  his  death  the  body  was  exhumed  and  a 
post-mortem  held.  This  disclosed  a  narrowing  in  one  place  of 
the  intestine ;  the  lungs  showed  solidification  due  to  pneumonia. 
An  abscess  was  found  under  the  right  kidney  containing  pus. 
which  upon  exammination  showed  strepti-eoeci  and  staphylo-eocci 
bacteria;  the  lungs  showed  the  same  organism,  but  no  pneumonia 
cocci  were  found. 

The  Referee  of  the  Workmen's  Compensation  Board  in  ad- 
dition to  the  facts  already  stated  found  that  the  death  of  Wol- 
ford  was  caused  by  abscess  and  pneumonia  which  resulted  from 
abscess;  that  this  abscess  was  brought  about  by  the  violent  ex- 
ertion and  strain  incident  to  the  lifting  of  the  piano  on  May 
4th,  1917.  The  Referee  having  found  these  facts  made  an  award 
to  Mrs.  Annie  May  Wolford.  Claimant,  and  against  the  Greisel 
Moving  &  Storage  Company,  Defendant,  of  compensation  for 
herself  and  children  for  a  period  of  300  weeks,  as  provided  in 
Article  III,  Section  307,  Clause.  6,  of  the  Workmen's  Compen- 
sation Law,  and  thereafter  until  the  youngest  child  shall  have 
reached  the  age  of  sixteen  years  as  provided  by  Clause  I  of  the 
above  Article  and  Section,  to  be  computed  on  an  average  weekly 
wage  of  $20.00. 

On  appeal  to  the  Workmen's  Compensation  Board  that 
Board  sustained  the  findings  of  fact  and  law  of  the  Referee  and 
dismissed  the  appeal.  An  appeal  from  this  award  was  taken  to 
the  Court  of  Common  Pleas  of  Cambria  County  and  the  court  in 
an  opinion  filed  dismissed  the  appeal.  From  that  decision  of 
the  lower  court  this  appeal  was  taken. 

The  appellant  suggested  three  questions  for  our  consider- 
ation : 
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First :  Was  there  sufficient  legal  evidence  to  sustain  tlie  find- 
ing of  fact  by  the  Referee  that  the  claimant's  husband  came  to 
his  death  as  a  result  of  the  accident  suffered  by  him  on  May  4th, 
1917? 

Second:  If  compensation  is  payable  to  the  widow  for  300 
weeks,  is  each  child  under  16  entitled  to  compensation  after  300 
weeks  until  it  becomes  16  ? 

Third :  If  the  children  are  entitled  to  compensation  do  they 
take  under  Clause  I  or  Clause  9  of  Section  307  of  the  Workmen's 
Compensation  Act.  and  to  whom  is  the  award  payable  ? 

While  it  is  true  as  urged  that  this  court  may  review  the 
ultimate  or  controlling  findings  of  the  Referee  of  the  Board 
when  the  material  underlying  findings  indicatethe  character  of 
the  evidence  upon  which  the  ultimate  or  controlling  findings 
rest,  we  cannot  find  that  either  the  Referee,  the  Workmen's  Com- 
pensation Board  or  the  learned  Judge  of  the  court  below  com- 
mitted any  error  in  making  the  award  of  compensation.  The 
learned  counsel  for  the  appellant  argues  that  the  fact  that 
Dorsey  Wolford  met  with  an  accident  on  May  4th,  1917,  and 
that  the  accident  in  question  caused  the  abscess  is  utterly  un- 
supported  by  the  testimony.  The  principal  ground  of  complaint 
is  that  the  declarations  made  by  Dorsey  Wolford  on  the  day  of 
the  accident  shortly  after  it  occurred  and  the  day  after  the  acci- 
dent are  hearsay  evidence  and  cannot  be  considered.  It  is  not 
necessary  for  us  to  decide  in  the  case  at  bar  that  these  decla- 
rations are  admissible  as  part  of  the  res  gestae.  In  a  number  of 
the  other  states  the  courts  have  held  that  where,  as  in  the 
present  case,  the  condition  is  a  continuing  one  such  declarations 
are  undesigned  incidents  of  the  particular  litigated  act  and 
are  admissible  as  illustrative  of  such  act.  The  test  which 
has  been  applied  in  Pennsylvania  heretofore  with  reference  to 
declarations  of  this  character  is  that  they  must  practically  be 
contemporaneous  with  the  act  itself.  The  fact  that  there  is  a 
causal  connection  between  the  act  itself  and  the  subject  matter  of 
the  declarations  cannot  be  resorted  to  as  offering  a  basis  for  the 
admission  of  the  declarations.  In  Bausbach  vs.  Reiff,  244  Pa.  560, 
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we  held  that  incidents  of  this  character  more  or  less  separated 
in  time  from  the  original  act  could  be  received.  In  Van  Eman 
vs.  Fidelity  &  Casualty  Company,  201  Pa.  537,  declarations  of  a 
similar  character  made  to  the  wife  of  the  decedent  were  admitted 
in  evidence,  and  the  propriety  of  this  ruling  was  challenged  in 
this  court.  We  held  that  the  judgment  should  not  be  reversed 
because  of  the  admission  of  these  declarations  inasmuch  as  an- 
other  witness,  who  was  competent,  testified  to  the  same  facts.  In 
the  recent  case  of  McCauley  vs.  Imperial  Woolen  Company,  261 
Pa,  312 ;  4  Dep.  Rep.,  1175.  in  discussing  the  question  of  proof 
in  a  Workmen's  Compensation  case  we  held  that  in  claims  made 
under  this  statute  liberality  in  the  admission  of  proof  and  the 
inferences  reasonably  to  be  drawn  therefrom  were  to  be  kept 
clearly  in  mind ;  but  we  also  held  that  the  Referee  and  t&e  Work- 
men's Compensation  Board  have  no  right  to  find  material  facts 
on  hearsay  testimony  alone,  but  that  the  findings  must  rest  upon 
such  relevant,  and  competent  evidence  of  sound  probative  char- 
acter as  remains  after  excluding  from  consideration  the  hearsay 
testimony,  whether  such  testimony  be  either  circumstantial  or 
direct. 

Applying  this  test  to  the  case  at  bar  is  it  possible  to  sustain 
the  findings  of  the  Referee  and  Compensation  Board  without 
resorting  to  a  consideration  of  the  declaration  above  referred 
to? 

Wolford  was  up  to  the  4th  day  of  May,  1917,  a  man  of  good 
health  and  great  strength.  On  that  day  he  was  engaged  in  the 
operation  of  moving  a  heavy  piano.  His  suffering  dated  from 
that  time  until  his  death.  He  continued  to  work  until  May  11th, 
at  noon  when  he  was  obliged  to  give  up  because  of  his  being  in- 
capacitated. His  physician  found  that  he  was  suffering  with 
severe  pain  in  his  right  side  extending  down  through  the  ab- 
domen into  the  leg.  After  his  death  an  autopsy  was  held  and  it 
was  found  that  he  had  an  abscess  under  the  right  kidney  and  that 
this  abscess  had  produced  the  pneumonia  which  caused  his  death. 
His  physician  reported  the  cause  of  his  death  as  perine-phritic 
abscess  due  to  the  injury  received  in  moving  a  piano  May  4th. 
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1917 — abscess  followed  by  localized  peritonitis.  This  report  was 
made  to  the  Bureau  of  Vital  Statistics  of  Pennsylvania.  Dr. 
Emlen  Jones  who  was  acting  for  the  Insurance  Company  that 
carried  the  insurance  for  the  appellant  testified  as  stated  in  the 
opinion  of  the  Workmen's  Compensation  Board  that  the  abscess 
was  the  result  of  an  injury  and  that  the  abscess  could  not  have 
originated  from  any  natural  £ause.  This  chain  of  circumstances 
therefore  justified  the  inference  that  the  accident  produced  the 
abscess  and  that  the  abscess  caused  the  pneumonia  which  resulted 
in  the  death  of  Wolford. 

In  our  view,  therefore,  the  findings  of  the  Referee  and  the 
Compensation  Board  were  justified  and  the  learned  judga  of  the 
court  below  committed  no  error  in  dismissing  the  appeal. 

Tbe  other  questions  raised  by  the  assignment  have  been  dis- 
posed of  in  the  case  of  Catlin  vs.  Pickett  &  Company  (4  Dep. 
Rep.,  2363).  It  is  there  held  that  an  award  to  a  widow  does  not 
preclude  an  award  also  to  the  minor  children  of  the  decedent, 

The  judgment  is  therefore  affirmed. 


CHARLES  CARTIN  vs.  STANDARD  TIN  PLATE  CO. 

Workmen's  Compensation — Appeals — Question  of  fact — Find- 
ings of  Board  final 

Appeal  from  Common  Pleas  of  Washington  County.  No.  97 
October  Term,  1918.  Dismissed.  (For  opinion  of  court  below, 
see  4  Dep.  Rep.,  1424.) 

Per  CURIAM,  Jan.  4.  1919: 

The  cjuestion  here  sought  to  be  raised  was  clearly  one  of 
fact  not  of  law,  and  the  learned  Court  very  properly  decided 
that  into  such  controversy  it  could  not  enter.  Poluskiewicz  vs. 
P.  &  R.  Railroad  Co.,  257  Pa,,  305 ;  3  Dep.  Rep.  1438,  is  a  ease  in 
point.    Appeal  dismissed  at  appellant's  cost. 
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ELIZABETH  Me  CARL  vs.  BOROUGH  OF  HOUSTON 

Workmen's  Compensation — Appeals — Finding  of  fact  by  Board 
final — Award  to  widow  and  minor  children — Employer  and 
employe — Policeman — Sections  103  and  104  of  Workmen's 
Compensation  Act  of  1915  interpreted 

By  Section  103  of  the  Workmen's  Compensation  Act,  the 
t'erms  "master"  and  "employer"  are  synonymous  and  include 
municipal  corporations. 

By  Section  104  the  terms  "employe"  and  "servant"  are 
synonymous  and  "include  all  natural  persons  who  perform  ser- 
vices for  another  for  a  valuable  consideration". 

Held:  A  borough  is  an  "employer"  and  its  policemen  are 
"employes"  as  defined  above.  When  a  policeman  is  killed  in  the 
course  of  his  employment,  his  dependents  are  entitled  to  com- 
pensation. 

Appeal  from  Court  of  Common  Pleas  of  Washington  County. 
No.  60,  October  Term,  1918.  Affirmed.  (For  opinion  of  Board, 
see  3  Dep.  Rep.  1763 ;  for  opinion  of  court  below,  see  4  Dep.  Rep. 
623.) 

SIMPSON,  J.,  Jan.  L  1919  : 

James  A.  McCarl,  a  police  officer  of  the  borough  of  Houston, 
was  kicked  in  the  abdomen  by  a  criminal  he  was  arresting,  and 
as  a  result  thereof  died  the  next  day.  His  widow  and  three 
minor  children  made  claim  under  the  Workmen's  Compensation 
Act  of  June  2nd,  1915,  P.  L.  758.  The  borough  resisted  the 
claim  :  The  Referee  and  Workmen 's  Compensation  Board  made 
an  award  to  her  covering  a  period  of  300  weeks,  and  to  the  minor 
children  after  that  date  and  until  they  severally  reached  sixteen  . 
years  of  age.  The  borough  appealed,  alleging  insufficient,  evi- 
dence to  sustain  the  finding  as  to  the  average  weekly  wages  of 
the  deceased;  that  the  award  to  the  widow  was  all  that  could 
legally  be  made;  and  that  a  police  officer  was  not  an  employe 
within  the  meaning  of  the  Act.    The  court  below  dismissed  the 
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appeal,  and  entered  judgment  for  the  claimants,  and  therefrom 
the  present  appeal  is  taken. 

We  decided  in  McCauley  vs.  Imperial  Woolen  Company,  261 
Pa.  3] 2;  4  Dep.  Rep.  1175,  and  the  cases  in  its  train,  that  the 
courts  cannot  review  the  findings  of  fact  of  the  Kereree  and 
Workmen's  Compensation  Board  ;  and  in  Catlin  vs.  Pickett  &  Co., 
(4  Dep.  Rep.  2363),  that  an  award  to  a  widow  does  not  preclude 
an  award  also  to  decedent's  minor  children,  to  commence  when 
the  award  to  the  widow  ceases,  and  continue  until  the  cnildren 
reach  sixteen  years  of  age.  Those  decisions  dispose  of  the  first 
two  questions  raised.  The  third,  however,  has  never  been  de- 
cided by  this  court,  and  the  decisions  of  the  courts  of  Common 
Pleas  are  conflicting. 

Sections  103  and  104  of  the  Act  provide  as  follows : 

"Section  103.  The  term  'employer'  as  used  in  this  act 
is  declared  to  be  synonymous  with  master,  and  to  include 
natural  persons,  partnerships,  joint-stock  companies,  cor- 
porations for  profit,  corporations  not  for  profit,  municipal 
corporations,  the  Commonwealth,  and  all  governmental 
agencies  created  by  it. 

"Section  104.  The  term  'employe'  as  used  m  this  act 
is  declared  to  be  synonymous  with  servant,  and  includes  all 
natural  persons  who  perform  services  for  another  for  a  valu- 
able consideration,  exclusive  of  persons  whose  employment 
is  casual  in  character  and  not  in  the  regular  course  of  the 
business  of  the  employer,  and  exclusive  of  persons  to  whom 
articles  or  materials  are  given  out  to  be  made  up,  cleaned, 
washed,  altered,  ornamented,  finished  or  repaired,  or  adapted 
for  sale,  in  the  worker's  own  home,  or  on  other  premises  not 
under  the  control  or  management  of  the  employer ' '. 

It  is  argued  by  appellant  that  a  policeman  is  not  ordinarily 
considered  a  "servant",  and  hence,  as  "employe"  is  synonymous 
with  "servant",  a  policeman  is  not  an  "employe"  and  the  bor- 
ougb  is  not  required  to  make  compensation  under  the  Act.  But 
that  argument  begs  the  question,  and  also  reasons  in  a  circle. 
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It  assumes  that  a  policeman  is  not  a  servant  within  the  meaning 
of  the  Act,  although  that  is  the  very  question  to  be  determined. 
It  reasons  in  a  circle  because,  if  the  two  words  are  synonymous, 
then  every  servant  is  an  employe,  and  every  employe  is  a  servant ; 
and  hence,  as  you  give  prominence  to  one  or  the  other  synonym 
(though  neither  is  entitled  to  prominence  over  the  other)  you 
determine  that  a  policeman  is  or  is  not  entitled  to  the  protection 
of  the  Act. 

Moreover,  if  the  ordinary  meaning  of  the  word  ' '  servant ' '  is 
to  be  applied,  then  "municipal  corporations,  the  Commonwealth 
and  all  governmental  agencies  created  by  it"  would  be  without 
the  Act,  for  none  of  those  engaged  in  such  service  are  called  ser- 
vants, or  popularly  considered  as  such.  They  are  all  called 
officers  or  employes.  Yet  Section  103,  above  quoted,  includes  all 
those  public  bodies.  Hence,  as  we  must  so  construe  the  Act  as 
to  give  effect  to  all  of  the  words,  we  must  assume  that  the  word 
"servant"  is  not  to  be  given  the  meaning  suggested  by  appellant. 
And  this  conclusion  is  borne  out  also  by  Section  106  of  the  Act, 
which  provides  that  ' '  The  exercise  of  the  powers  and  duties  of  a 
local  or  other  public  authority  shall,  for  the  purposes  of  this  Act, 
be  treated  as  the  trade  or  business  of  the  authority ' '. 

The  error  into  which  the  appellant  falls  is  in  over-looking 
the  fact  that  we  are  now  dealing  with  a  statutory  definition  of 
the  terms  used,  and  that  we  cannot  import  into  them  a  dictionary 
definition  thereof,  especially  as  we  would  thereby  exclude  from 
the  statutory  definition  those  who  are  thereby  expressly  included 
within  it.  The  statute  does  not  define  the  word  ' '  employer ' '  by 
the  word  "master",  nor  the  word  "employe"  by  the  word  "ser- 
vant"; and  send  us  to  the  dictionary  to  find  what  "master" 
and  "servant"  means.  It  says  that  the  word  employer  as  used 
in  the  Act  is  synonymous  with  master,  and  includes,  inter  alia, 
municipal  corporations,  in  this  case  the  borough  of  Houston; 
and  that  employe  as  used  in  the  Act  is  synonymous  with  servant, 
"and  includes  all  natural  persons  who  perform  services  for  an- 
other for  a  valuable  consideration",  in  this  case  the  policeman, 
James  McCarl.  Hence,  under  the  definition  of  the  Act  the  bor- 
ough and  James  McCarl  were  employer  and  employe;  and  as  he 
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met  his  death  by  an  accident,  in  the  course  of  his  employment, 
his  widow  and  children  are  entitled  to  compensation,  under  the 
act.    The  judgment  is  affirmed. 


HATTIE  DAINTY  vs.  JONES  &  LAUGHLIN  STEEL  CO. 

Workmen's  Compensation — Appeals — Findings  of  fact  by  Board 

final 

The  deceased  was  hilled  by  a  fall  from  an  engine  on  the 
premises  of  his  employer.  It  was  contended  for  the  defendant 
that  the  deceased  had  been  dismissed  for  the  night  and  that  the 
relation  of  employer  and  employe  did  not  exist  at  the  time  of  the 
accident.  The  Referee  found,  and  the  Board  affirmed,  that  the 
deceased-  teas  injured  in  the  course  of  his  employment  while  en- 
gaged in  the  f  urtherance  of  the  business  or  affairs  of  his  employer, 
on  his  employer's  premises.    The  court  below  reversed  the  Board. 

Held  :  The  question  of  whether  or  not  the  deceased  had  been 
discharged  is  a  question  of  fact,  and  the  finding  by  the  Board  is 
final. 

Appeal  from  Court  of  Common  Pleas  of  Allegheny  County. 
No.  63,  October  Term,  1918.  Reversed.  (For  opinion  of  court 
below,  see  4  Dp.  Rp.  618.) 

MOSCHZISKER,  J.,  Jan.  4,  1919: 

P.  E.  Dainty  was  employed  by  the  Jones  &  Laughlin  Stee! 
Co.,  as  a  locomotive  engineer;  on  February  24,  1917,  he  reported 
for  work  at  the  usual  hour,  and  started  his  engine ;  subsequently 
he  left  the  locomotive  in  charge  of  a  fireman,  who  operated  it  for 
several  trips,  Dainty  in  the  meantime  retiring  to  a  nearby  shanty 
on  his  employer's  premises;  "while  there  the  assistant  general 
labor  foreman  and  yardmaster,  Mr.  Thompson,  spoke  to  him  and 
asked  what  was  the  matter,  and  if  he  had  too  much  pay  day ;  he 
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responded  'No,  not  exactly,  that  he  was  mad  at  himself  and 
everybody  else ' ;  Mr.  Thompson  then  said,  '  If  that  is  the  way  you 
feel,  you  had  better  take  a  night  off';  he  replied  'All  right',  but 
still  remained  about  the  premises,  and  about  7.30  or  7.45,  the  crew 
started  to  spot  furnaces  Nos.  2  and  4,  of  which  fact  the  deceased 
was  informed  *  *  *  ,  and  Robert  Groves,  one  of  the  crew, 
climbed  on  the  engine  and  the  deceased  climbed  out  on  the  foot- 
board of  the  engine,  or  one  of  the  ladles,  and,  during  the  trip, 
in  some  way  fell  to  the  tracks,  the  ladles  passing  over  his  body, 
severing  the  head  and  mangling  the  body,  resulting  in  instant 
death ;  when  found,  his  watch,  which  had  been  broken,  had  stop- 
ped at  18  minutes  to  8  o'clock." 

The  proceeding  was  under  the  Act  of  June  2,  1915.  f.  Li. 
736.  and,  on  the  foregoing  findings,  inter  alia,  the  Referee  made 
an  award  of  compensation  to  the  widow  and  children  of  the  de- 
ceased ;  an  appeal  was  taken  to  the  Compensation  Board,  on 
questions  of  fact,  and,  in  affirming,  Commissioner  Scott,  speak- 
ing for  the  Board,  states  :  ' '  The  Referee  has  found  as  a  fact  that, 
at  the  time  the  employe  suffered  the  injury,  he  was  in  the  course 
of  his  employment  and  engaged  in  the  furtherance  of  the  business 
or  affairs  of  his  employer,  on  the  employer's  premises.  The  as- 
sistant labor  foreman,  S.  E.  Thompson,  had  a  conversation  with 
Dainty,  some  time  before  the  accident,  and,  from  what  passed 
between  them  at  the  time,  it  is  contended  by  defendant  that 
Dainty  was  dismissed  from  his  employment  for  the  night,  that 
the  relation  of  employer  and  employe  was  suspended  for  the 
time  at  least,  that  he  was  not  in  the  course  of  his  employment,  as 
contemplated  by  the  act,  when  killed,  and  that  the  claimant  is 
not  entitled  to  compensation  as  dependent  widow.  Whether 
there  is  sufficient  evidence  to  sustain  the  finding  by  the  Referee  is 
the  decisive  matter  in  the  case.  When  all  the  testimony  bearing 
on  the  question  of  the  employe's  alleged  dismissal  by  the  labor 
foreman  is  fully  considered,  we  think  there  is  sufficient  evidence 
in  the  record  to  sustain  the  finding ' '. 

An  appeal  was  then  taken  to  the  Common  Pleas  of  Allegheny 
County,  which  tribunal  reversed  the  Compensation  Board,  stat- 
ing: "To  make  a  successful  claim  under  the  Act  the  relation  of 


278 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


employer  and  employe  must  have  existed  at  the  time  of  the  ac- 
cidental injury.  The  plain  deduction  from  the  conversation 
between  the  deceased  and  the  assistant  general  labor  foreman 
and  yardmaster,  included  in  the  findings  of  fact,  is  that,  prior 
to  the  accident,  he  had  been  discharged  for  the  night  by  his 
superior  officer  *  *  *  *  and  that  he  had  acquiesced  in  and 
accepted  the  discharge ;  having  been  discharged,  it  was  his  duty 
to  promptly  quit  the  premises.  *  *  *  *  The  Referee  erred 
in  concluding,  as  a  matter  of  law,  from  the  findings,  that  the 
death  of  plaintiff 's  husband  occurred  in  the  course  of  his  employ- 
ment, and  *  *  *  *  the  Board  erred  in  dismissing  the  plain- 
tiff s  appeal  and  confirming  the  award  of  the  Referee ' '. 

The  Compensation  Board  properly  disposed  of  this  case 
and  its  adjudication  should  have  been  affirmed  by  the  court 
below.  The  ultimate  findings  and  conclusions  of  the  Referee, 
are,  in  substance,  correctly  reported  by  Commissioner  Scott,  and 
the  mere  fact  that  each  finding  of  the  Referee  is  not  formally 
labelled  by  him,  as  a  finding  of  fact  or  conclusion  of  law,  in  no 
way  changes  their  actual  character;  again,  where  a  series  of  facts 
are  found,  showing,  in  themselves,  that  an  employe  Avas  injured 
upon  the  premises  of  his  employer  (as  in  the  present  ease),  the 
lack  of  a  formally  stated  conclusion  that  the  injury  so  occurred 
is  not  fatal  to  the  Referee's  adjudication.  As  just  stated  in 
Flusker  vs.  Carnegie  Steel  Co.  (decided  simultaneously  here- 
with) "under  the  (Compensation)  Act,  those  charged  with  the 
grave  responsibility  of  finding  the  facts  are  not  required  to  be 
learned  in  the  law,  and,  in  many  cases,  they  lack  the  assistance 
of  trained  practitioners  ;  hence  the  same  precision  in  their  ad- 
judications as  otherwise  might  be  looked  for,  expected  and  re- 
quired, cannot  be  insisted  upon ' '. 

The  controlling  question  concerns  the  alleged  discharge  of 
Dainty,  prior  to  the  accident  which  caused  his  death,  and  the 
answer  to  that  involves  the  determination  of  pure  issues  of  fact, 
The  compensation  authorities,  Avhose  particular  province  it  is 
to  find  the  facts,  after  considering  what  was  said  and  done  at 
the  time  of  the  alleged  dismissal,  together  with  all  the  attending 
circumstances,  concluded  that  deceased  had  neither  been  dis- 
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charged  from  nor  quit  his  job ;  on  a  consideration  of  the  under- 
lying findings,  it  could  not  properly  be  held  that  this  conclusion 
was  utterly  lacking  in  support,  and  the  learned  court  below 
stepped  beyond  its  authority  under  the  statute,  when  it  under- 
took to  reach  a  contrary  conclusion. 

The  issue  of  the  alleged  discharge  being  decided  against  the 
employer,  the  conclusion,  on  the  other  findings  in  the  case,  that 
the  deceased  met  an  accidental  death  during  the  course  of  his 
employment  with*  defendant  company,  follows  as  a  matter  of 
course;  hence  the  court  below  erred  in  setting  aside  such  con- 
clusion and  substituting  therefore  its  own  "deduction". 

The  judgment  of  the  Common  Pleas  is  reversed  ana  tne 
order  of  the  Referee,  approved  by  the  Compensation  Board,  is 
affirmed. 


Water  Supply  Commission 

\  / 

APPROVAL  OF  APPLICATIONS 

The  State  Water  Supply  Commission,  at  its  meeting  held 
February  3,  approved  the  following  applications : 

R.  &  EL  Simon  Company,  for  permission  to  construct  a.  steel 
conveyor  bridge  across  Bushkill  Creek  at  a  point  about  1.75  miles 
from  the  mouth,  Northampton  county. 

Roll  B.  Thompson,  for  an  extension  of  time  on  permit  issued 
April  10.  1917,  for  the  construction  of  a  dirt  fill  on  his  property 
along  the  West  Branch  of  the  Susquehanna  River,  in  Clearfield 
borough,  Clearfield  county. 
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Public  Service  Commission 


BOROUGH  OF  HOMEWOOD  vs.  THE  PENNA.  RAILROAD 

CO. 

Crossings — At    grade — Abolition  of — Safety    devices  ordered 

installed 

The  complaint  alleged  that  the  grade  crossing  in  the  Bor- 
ough of  Homewood  formed  by  the  intersection  of  State  Highway 
Route  No.  77  and  the  tracks  of  the  Pittsburgh,  Fort  Wayne  & 
Chicago  Railroad,  operated  by  the  respondent,  was  dangerous  ~by 
reason  of  heavy  railroad  traffic,  obstructed  vision  of  approaching 
trains  and  inefficient  service  by  crossing  watchman.  It  was  also 
alleged  that  the  crossing  was  frequently  blocked  by  trains  which 
stopped  for  the.  purpose  of  taking  on  water,  and  that  the  respon- 
dent was  about  to  build  another  track  without  first  obtaining  the 
approval  of  the  Commission. 

The  respondent  denied  that  the  crossing  was  exceptionally 
dangerous  or  that  the  highway  was  unduly  blocked  by  trains 
taking  on  water,  and  expressed  an  intention  of  obtaining  the 
consent  of  the  Commission  before  building  the  new  track.  The 
answer  also  challenged  the  jurisdiction  of  the  Commission  on 
the  ground  that  the  railroad  was  being  operated  by  the  United 
State  Railroad  administration. 

The  Commission  found  that  the  crossing  was  dangerous  and 
ordered  plans  prepared  for  its  elimination.  It  directed  the  re- 
spondent to  obtain  the  consent  of  the  Commission  for  the  con- 
struction of  the  new  track,  and  ordered  safety  gates  installed, 
The  water  plug  used,  by  trains  when  taking  on  water,  and  which 
caused  obstruction  of  travel  over  said  highway,  was  ordered 
moved  to  a  point  more  remote  from  the  crossing. 
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COMPLAINT  DOCKET  No.  1971 
Report  and  Order  of  the  Commission 

BRECHT,  Commissioner,  Jan.  20,  1919 : 

The  main  highway  through  the  borough  of  Homewood  in 
Beaver  county  is  crossed  at  grade  within  the  borough  limits  by 
four  tracks  of  the  Pittsburgh,  Port  Wayne  &  Chicago  Railroad 
which  is  operated  under  a  lease  by  respondent.  The  two  outside 
tracks  are  used  for  passenger  traffic  and  the  inner  two  for  freight. 
The  thoroughfare  which  is  crossed  is  a  part  of  State  Highway 
Route  No.  77  leading  from  Beaver  Palls,  Beaver  county,  in  a 
northerly  direction  through  New  Castle,  the  county  seat  of 
Lawrence  county. 

A  complaint  has  been  filed  by  the  borough  of  Homewood 
alleging  that  by  reason  of  the  sharp  curve  in  the  railroad  at  that 
point,  the  obstructed  view  of  approaching  trains,  the  great  num- 
ber of  trains  daily,  the  heavy  traffic  over  the  highway,  and  the 
frequent  blocking  of  the  street  by  engines  taking  in  water,  this 
is  one  of  the  most  dangerous  grade  crossings  in  trie  state,  and 
asking  the  Commission  to  abolish  the  existing  crossing  and  order 
a  separation  of  grades  at  that  location.  It  is  further  alleged 
that  respondent  is  about  to  construct  an  additional  track  over  the 
highway  making  the  crossing  still  more  dangerous  and  that  an 
effort  is  apparently  made  to  install  the  new  track  without  first 
obtaining  an  order  from  this  Commission.  The  complainant 
pravs  for  a  restraining  order  upon  the  respondent  until  the 
matter  of  the  new  construction  can  be  heard  and  determined  by 
the  Commission  upon  proper  application. 

In  its  answer  the  respondent  admits  in  large  part  the  alle- 
gations of  complainant  with  respect  to  the  grade  crossing  but 
denies  that  the  latter  is  exceptionally  dangerous,  or  that  the 
highway  is  continually  obstructed  by  trains  or  engines.  It  also 
admits  that  it  is  about  to  build  a  piece  of  additional  track  over 
the  highway  but  avers  that  before  it  will  proceed  with  the  new 
construction  it  will  make  application  for  an  order  as  required 
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under  the  statute  of  July  26,  1913.  In  an  amendment  to  its 
answer  it  is  further  averred  that  as  the  lines  of  the  respondent 
are  in  possession  and  control  of  the  Federal  Government  under 
an  Act  of  Congress,  this  Commission  is  without  jurisdiction  in 
the  issue  raised. 

After  the  hearing  was  held  and  the  report  of  its  Engineering 
Bureau  submitted,  the  Commission  made  an  order  directing  the 
respondent,  The  Pennsylvania  Railroad  Company,  to  cease  and 
desist  from  laying  its  tracks  as  described  in  the  present  com- 
plaint and  answer  until  after  application  for  a  certificate  of 
public  convenience  has  been  regularly  filed  for  approval. 

From  the  testimony  and  record  in  the  case  it  appears  that 
the  borough  of  Ilomewood  lies  at  the  junction  of  the  Pittsburgh, 
Fort  Wayne  &  Chicago  railroad  and  the  Pittsburgh,  Toungstown 
&  Ashtabula  Railroads.  A  "Y"  track  connects  these  two  lines 
of  railroad  forming  the  third  side  of  a  triangle.  The  highway 
from  Beaver  Falls  to  New  Castle  crosses  two  sides  of  this  triangle 
at  grade  and  a  second  highway  leading  eastward  from  the  Beaver 
Falls-New  Castle  road  crosses  the  third  side  of  the  triangle  at 
grade,  making  three  grading  crossings  in  the  borough.  Com- 
plaint has  been  filed  against  only  one  of  these  crossings  but  any 
scheme  of  elimination  of  the  crossing  in  issue  will  necessarily 
involve  the  other  two  since  all  of  them  are  materially  affected  by 
the  same  physical  conditions. 

The  part  of  the  Beaver  Falls-New  Castle  road  involved  in 
this  proceeding  lies  within  the  corporate  limits  of  the  borough  of 
Homewood  and  is  not  maintained  by  the  State  Highway  Depart- 
ment. It  is  an  unimproved  street  with  a  dirt  roadway  about  16 
feet  wide.  From  the  south  it  approaches  the  present  four  track 
crossing  of  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  on  a 
descending  grade  of  6  per  cent,  crosses  the  tracks  on  an  ascending 
grade  of  2  per  cent,  due  to  track  elevation  on  curve,  and  con- 
tinues northerly  a  short  distance  to  Clark 's  Run  on  a  descending 
grade  of  6  per  cent.  About  250  feet  from  the  crossing  a  second 
street  branches  off  from  it  to  the  east  and  crosses  the  two  tracks 
of  the  Pittsburgh,  Youngstown  &  Ashtabula  Railroad  about  150 
feet  distance.    From  the  branch  road  leading  east  the  Beaver 
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Falls-New  Castle  highway  runs  in  a  northerly  direction  about 
225  feet  where  it  leads  up  to  the  "Y"  track  on  an  8  per  cent, 
grade,  and  after  crossing  the  latter  continues  northward  on  an 
ascending  grade  of  8  per  cent. 

The  four  tracks  of  the  Pittsburgh,  Fort  Wayne  &  Chicago 
Railroad  are  on  a  long  compound  curve  through  the  borough  of 
Homewood  making  a  curvature  of  5  degrees  per  hundred  feet 
over  the  crossing.  The  railroad  is  partly  in  a  cut  and  a  high  bank 
south  of  the  tracks  on  both  sides  of  the  highway  shuts  off  the  view 
from  the  south  approach  to  the  crossing.  From  the  north  ap- 
proach the  view  is  cut  off  by  buildings. 

The  traffic  over  the  crossing  is  heavy.  On  the  railroad  there 
is  a  daily  average  of  about  100  trains,  half  of  them  passenger, 
many  of  them  running  at  a  high  rate  of  speed.  On-the  highway 
a  nine  day  count  shows  a  daily  average  of  60  automobiles,  78 
horse  drawn  vehicles  and  425  pedestrians.  As  the  main  road 
north  of  Homewood  was  closed  for  repairs  during  the  period  of 
the  count  the  number  of  automobiles  shoidd  be  no  doubt  largely 
increased  probably  nearly  doubled. 

The  crossing  is  protected  by  a  watchman  who  is  on  duty 
during  all  hours  of  the  day  and  night.  Witnesses  for  complain- 
ant testified  that  respondent  of  late  has  placed  ignorant  foreign- 
ers at  the  crossing  who  do  not  understand  the  English  language 
and  are  consequently  unable  to  convey  their  directions  intelli- 
gently and  thus  in  becoming  very  often  confused  in  their  signals 
endanger  the  lives  of  the  public.  As  the  evidence  clearly  shows 
that  this  confusion  in  signals  has  occurred  several  times  when 
parties  had  a  narrow  escape  from  accident,  the  Commission  is  of 
the  opinion  that  crossing  gates  as  a  precaution  of  safety  snould 
be  installed  there  to  be  operated  by  a  watchman  from  the  north 
side  of  the  crossing  where  a  fairly  good  view  of  the  tracks  in  both 
directions  may  be  had.  The  great  number  of  trains  daily  over 
four  tracks  make  it  advisable  that  a  tower  be  built  for  the  watch- 
man high  enough  to  enable  him  to  see  over  the  top  of  engines  or 
ears  which  might  be  standing  on  any  of  the  tracks  near  the  cross- 
ing. 

The  testimony  shows  that  there  has  been  some  obstruction 
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of  the  highway  by  engines  taking  in  water.  There  are  three  pen- 
stocks or  water  plugs  at  Homewood,  two  located  about  150  feet 
west  and  one  about  45  feet  east  of  the  crossing.  Freight  trains 
only  make  use  of  the  latter  and  when  doing  so  will  be  likely  to 
block  the  crossing.  On  behalf  of  respondent  it  was  testified  that 
this  plug  is  used  for  emergency  purposes  only,  but  the  nine  day 
record  submitted  shows  that  an  average  of  13  engines  daily,  rang- 
ing from  4  to  23  per  day,  stopped  there  for  water,  many  of  them 
remaining  as  long  as  twenty  minutes.  As  there  is  no  apparent 
necessity  for  the  penstock  on  the  east  side  to  be  in  its  present 
position,  it  should  be  moved  a  sufficient  distance  to  the  east,  or 
west  of  the  crossing  if  preferable,  so  that  engines  in  taking  in 
water  will  not  block  the  highway. 

It  is  apparently  admitted  that  the  only  feasible  plan  of  elimi- 
nating the  existing  grade  crossing  is  by  means  of  an  overhead 
construction.  According  to  the  estimate  of  respondent's  engi- 
neer this  would  involve  an  expenditure  of  $115,000  for  constric- 
tion alone.  This  amount  would  be  increased  by  consequential 
property  damages  as  the  testimony  discloses  to  at  least  $165,000. 
In  view  of  the  high  price  of  labor  and  materials  now  prevailing 
it  is  very  probable  that  the  cost  would  be  somewhat  greater. 
"While  this  improvement  would  be  a  highly  desirable  one,  the 
Commission  is  not  persuaded  that  now  would  be  an  opportune 
time  mider  all  the  facts  and  circumstances  present  in  the  case  to 
order  a  grade  separation  involving  so  large  an  expenditure. 

Sometime  after  the  hearing  counsel  for  respondent  filed 
what  he  wishes  to  be  considered  as  a  memorandum  in  which  he 
sets,  forth  more  or  less  in  detail  the  necessity  for  an  additional 
track  at  grade  in  Homewood,  and  asks  the  Commission  for  its 
approval  of  such  construction.  It  is  sufficient  in  this  connection 
to  say  that  an  application  for  that  purpose  cannot  be  made  a  part 
of  this  proceeding,  but  should  be  filed  under  a  separate  petition 
as  required  under  the  provisions  of  the  Public  Service  Company 
Law. 

"With  respect  to  the  question  of  jurisdiction  raised  by  re- 
spondent we  are  of  opinion  that  when  it  appears  that  the  safety 
of  the  public  is  imperiled  at  a  railroad  crossing  through  in- 
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adequate  protection  by  the  carrier,  it  is  the  primary  duty  of  this 
Commission  under  the  law  to  assume  responsibility  in  the  matter 
and  take  the  necessary  steps  to  safeguard  life.  It  evidently  was 
not  intended  that  this  supervisory  function  of  the  Commission 
should  be  superseded  when  the  operation  of  railroads  was  xjlacecl 
under  Federal  control,  otherwise  all  construction  work  at  cross- 
ings would  have  been  held  to  be  under  the  supervision  of  Federal 
authority  which  our  records  show  is  not  the  case.  A  number  of 
applications  have  been  filed  in  this  department  for  additions,  ex- 
tensions or  re-construction  work  by  the  United  States  Railroad 
Administration  or  where  it  joined  in  the  petition  or  appeared  as 
a  protectant  before  this  Commission  setting  forth  conclusively 
that  the  jurisdiction  of  state  commission  in  all  matters  of  that 
kind  has  been  duly  recognized  and  given  sanction  by  the  Federal 
Government. 

From  the  testimony  and  record  in  the  case  the  Commission 
finds : 

1.  That  the  grade  crossing  of  respondent  's  tracks  over  the 
main  highway  known  as  the  Beaver  Falls  and  New  Castle  road  in 
the  borough  of  Home  wood  is  dangerous  as  at  present  maintained 
to  the  safety  of  the  public,  and  that  plans  for  elimination  should 
be  prepared  by  respondent  and  filed  with  this  Commission  on  or 
before  March  31,  1920. 

2.  That  the  present  crossing  is  inadequately  protected  and 
that  safety  gates  to  be  operated  from  a  watchman 's  tower  should 
be  installed  at  the  earliest  moment. 

3.  That  the  penstock  or  water  plug  located  about  45  feet  east 
of  the  crossing  should  be  moved  far  enough  from  the  highway 
either  east  dV  west  to  prevent  all  blocking  of  the  public  road  when 
engines  take  in  water  from  the  same. 

4.  That  the  application  of  the  respondent  in  the  form  and 
manner  made  for  an  additional  track  over  the  crossing  has  no 
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proper  place  in  this  proceeding,  and  that  a  separate  petition  must 
be  filed  with  the  Commission  for  that  purpose. 

An  order  will  be  issued  directing  the  respondent  to  make  the 
following  changes  and  improvements  at  the  aforesaid  crossing  on 
or  before  April  1,  1919  : 

1.  To  install  standard  safety  gates  to  be  operated  b  ya  watch- 
man during  all  hours  of  the  day  and  night  from  a  tower  erected 
on  the  north  side  of  the  crossing  at  a  point  commanding  an  un- 
obstructed view  of  approaching  trains  from  each  direction. 

2.  To  move  the  penstock  or  water  plug  now  located  about  45 
feet  east  of  the  roadway  a  sufficient  distance  east  or  west  of 
the  crossing  so  that  engines  in  taking  water  from  it  will  not  block 
the  highway. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file  and  having  been  duly  heard  and  submitted  by  the  parties 
and  due  investigation  of  the  matters  and  things  involved  having 
been  had  and  the  Commission  on  the  date  hereof  having  made 
and  filed  a  report  containing  its  findings  of  fact  and  conclusions 
thereon  which  said  report  is  hereby  approved  and  made  part 
hereof : 

NOW,  to-wit,  January  20,  1919,  IT  IS  ORDERED,  That 
the  respondent,  The  Pennsylvania  Railroad  Company,  shall  make 
the  following  changes  and  improvements  in  its  facilities  in  the 
Borough  of  Homewood  where  the  tracks  of  the  Pittsburgh,  Fort 
Wayne  &  Chicago  Railroad  cross  the  public  road  known  as  part 
of  Highway  Route  No,  77. 

1.  It  shall  install  standard  safety  gates  to  be  operated  by  a 
watchman  during  all  hours  of  the  day  and  night  from  a  tower 
erected  on  the  north  side  of  the  crossing  at  a  point  commanding 
an  unobstructed  view  of  approaching  trains  from  each  direction. 
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2.  It  shall  move  the  penstock  or  water  plug  now  located 
about  45  feet  east  of  the  roadway  a  sufficient  distance  east  or 
west  of  the  crossing  so  that  engines  in  taking  in  water  from  it 
will  not  block  the  highway. 


CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING 
MONDAY,  FEBRUARY  10,  1919 

Habrisburg 

Monday,  February  10  1919  1 :30  P.  M. 

Arguments 

C.  2621.  L.  B.  Landis  and  Joseph  Martin,  trading  as  Landis 
Taxi  Service  vs.  C.  B.  Henry,  et  al.  In  re:  Alleging  that  re- 
spondents  are  operating  auto  buses  as  common  carriers  between 
the  Cresson  Passenger  Station  and  the  Pennsylvania  State  Sana- 
toinum,  Cambria  county,  in  violation  of  the  order  of  the  Com- 
mission in  Application  Docket  No.  1998-1918. 

A.  2166-1918.  Application  of  Clarence  Brungard  for  the 
approval  of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  Bellefonte  and  Lock 
Haven. 

Hearing 

A.  2300-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania,  successor  to  The  Central  District  Telephone 
Company,  for  approval  of  agreement  between  The  Central  Dis- 
trict Telephone  Company  and  the  Dnquesne  Light  Company, 
providing  for  the  joint  use  of  certain  poles  located  in  the  Seventh 
ward  in  the  City  of  Pittsburgh. 

Tuesday,  February  11 ,  1919  9:30  A.  M. 

Harrisburg 
Hearings 

C.  2611.  Thomas  A.  Kennedy,  et  al.  vs.  Trout  Run  Water 
Company.  In  re  :Alleged  excessive  minimum  charge  for  water 
service  at  Duncannon. 
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C.  2640.  Conrad  Schuck  vs.  West  Side  Belt  Railroad  Com- 
pany. In  re :  Alleging  proposed  removal  of  spur  track  thereby 
refusing  complainant  switching  facilities  in  the  City  of  Pitts- 
burgh. 

Tuesday,  February  13,  1919  9:30  A.  M. 

Harrisbubg 

Conference 

A.  2273-1919.  Application  of  The  Pennsylvania  Railroad 
Company,  lessee,  for  approval  of  the  construction,  operation  and 
maintenance  of  an  additional  crossing  at  grade  at  point  where 
the  Buffalo  Division  of  said  railroad  company  crosses  a  public 
highway  known  as  Railroad  Avenue  in  the  borough  of  Eldred, 
McKean  county.  (Conference — -in  re  relocation  of  railroad  sta- 
tion buildings.) 

M.  C.  1000-1919.  Contract  between  the  Duquesne  .Light 
Company  and  the  township  of  North  Versailles,  Allegheny 
county,  for  lighting  the  streets  of  said  township  for  a  period  of 
five  years. 

M.  C.  1001-1919.  Contract  between  the  Duquesne  Light 
Company  and  the  township  of  AVilkins,  Allegheny  county,  for 
lighting  the  streets  of  said  borough  for  a  period  of  five  years. 

M.  C.  1002-1919.  Contract  between  the  Duquesne  Light 
Company  and  the  borough  of  Ben  Avon,  Allegheny  county,  for 
lighting  the  streets  of  said  borough  for  a  period  or  five  years. 

A.  2287-1919.  Application  of  Ralph  Yon  and  Frank  Biser, 
for  approval  of  the  beginning  of  the  exercise  of  the  right  to 
operating  auto  buses  as  a  common  carrier  between  the  borough  of 
Hollidaysburg  and  Roaring  Springs,  Blair  county. 

A.  2299-1919.  Application  of  Park  Z.  Imler,  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier  between  Hollidaysburg  and  Martinsburg. 

A.  2232-1918.  Application  of  Morrison's  Cove  Telephone 
Company  and  Scoth  Valley-Turkey  Valley  Telephone  Company, 
for  approval  of  a  joint  pole  lease  agreement  and  sale  of  certain 
property  of  the  former  to  the  latter. 
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A.  2289-1919.  Application  of  the  Scotch  Valley-Turkey 
Valley  Telephone  Association  for  approval  of  the  beginning  of 
the  exercise  of  the  rights  and  powers  of  said  association  or  part- 
nership. 

A.  2290-1919.  Application  of  the  Wayside  Electric  Com- 
pany, for  approval  of  incorporation  for  the  purpose  of  supplying 
light,  heat  and  power  by  means  of  electricity  to  the  public  in  the 
township  of  Stony  Creek,  Somerset  county. 

A.  2292-1919.  Application  of  the  Girard  Water  Company, 
for  approval  of  the  sale  by  said  company  to  the  Reverend  Dennis 
J.  Dougherty,  Archbishop  of  Philadelphia,  of  certain  real  estate 
situate  in  Mahanoy  township,  Schuylkill  county. 

A.  2294-1919.  Application  of  the  city  of  Harrisburg  and 
the  Dauphin  Consolidated  Water  Supply  Company,  for  approval 
of  the  acquisition  by  the  said  city  of  a  portion  of  the  plant,  rights, 
and  privileges  of  said  water  company,  located  in  the  14th  ward 
of  said  city. 

10:00  A.  M 

SCRANTON 

C.  2532.    Borough  of  Great  Bend 
C.  2533.    Borough  of  New  Milford 
C.  2541.    0.  C.  Whitney  Company,  et  al. 
C.  2548.    Beach  Manufacturing  Company 
C.  2549.    Borough  of  New  Milford 
C.  2550.    Borough  of  Hallstead 
C.  2551.    Boroughof  Great  Bend 
vs. 

Susquehanna  County  Light  and  Power  Co. 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rates 
for  electric  service.    (C.  2532,  2533,  2541,  2548,  2549,  2550  and 
2551.) 

Friday,  February  14,  1919 

Harrisburg 
Hearings 

C.  2176.    Town  of  Bloomsburg 


1:00  P.  M. 
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C.  2177.    Clifton  Z.  Bobbins 

vs.  -  a  i         " ' 

Bloomsburg  Water  Company. 

In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  for 
water  service. 

s  :    —   % 

Executive  Department 

APPOINTMENTS 

State  Board  of  Public  Charities — Isaac  Johnson,  Media ; 
Lewis  Wolf,  Elkins  Park;  Dr.  Daniel  J.  McCarthy,  Dr.  Peter 
F.  Morlan  and  Howard  B.  French,  Philadelphia  ;  William  Price, 
Pittsburgh. 

Judges,  Philadelphia  Municipal  Court — Thomas  F.  McNichol 
and  Charles  E.  Bartlett. 

State  Librarian — Thomas  Lynch  Montgomery,  Philadelphia. 

Water  Supply  Commissioner — Thomas  J.  Lynch,  Bethle- 
hem. 

Historical  Commission — W.  H.  Stevenson,  Pittsburgh;  G.  P. 
Donehee,  Coudersport;  William  Perrine,  Philadelphia. 

Commmissioners  of  the  State  Board  of  Public  Charities — 
Louis  Wolf,  Elkin  Park,  until  October  25,  1922;  Daniel  J.  Mc- 
Carthy. Philadelphia,  until  July  3,  1923 ;  Isaac  Johnson,  Media, 
until  November  9,  1923 ;  William  Price,  Pittsburgh,  vice  Francis 
J.  Torrance,  deceased,  until  July  3,  1923;  Howard  B.  French, 
Philadelphia,  vice  W.  H.  Ball,  until  August  10,  1923 ;  Peter  F. 
Moylan.  Philadelphia,  vice  Elizabeth  D.  Thaw,  until  August  10, 
1923. 

,  Trustees  of  the  Home  for  the  Training  in  Speech  of  Deaf 
Children  before  they  are  of  School  Age,  at  Philadelphia,  for 
the  term  of  five  years,  J.  George  Becht,  Harrisburg;  Roland  L. 
Taylor,  Philadelphia. 

Members  of  the  Advisory  Board  of  the  State  Department  of 
Health,  for  the  term  of  four  years,  T.  E.  Munce,  V.  M.  D.,  Wash- 
ington ;  Joseph  S.  Neff,  M.  D.,  Narberth. 
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Treasury  Department 
\   / 

STATEMENT  AT  CLOSE  OF  JANUARY 

January  receipts,   $2,326,507.40 

January  expenditures,    3,502,151.06 

Balances  January  31,   9,157,267.44 

Balances  December  31,    9,121,360.68 

General  Fund  balance,    6,245,517.68 

Motor  license  balance,   1,364,065.54 


Public  Grounds  and  Buildings 


BRIDGE  CONTRACTS 

To  Whittaker  &  Diehl,  Harrisburg:  Penn's  Creek  $32,895; 
Tionesta,  $64,965  ■  Laceyville,  $36,715. 


Adjutant  General 


PROMOTIONS 


First  Lieutenant  R.  H.  Hoffman,  Company  C,  Second  In- 
fantry, P.  R.  M.,  to  be  captain. 
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Legislature 


BILLS  INTRODUCED. 


House. 


No.  39,  Jan.  27.  A  joint  resolution  proposing  an  amend- 
ment to  Article  III  of  the  Constitution  of  Pennsylvania. 

No.  70,  Jan.  28.  Amendment  to  1913  P.  L.  378,  by  ex- 
lending  privileges  of  an  act  of  banking  and  trust  companies. 

No.  115,  Jan.  28.  Amending  clause  (f),  of  Section  1,  Ar- 
ticle II  of  the  Public  Service  Company  Law,  1913  P.  L.  137-1, 
by  requiring  approval  of  changes  in  tariffs  by  Commission,  and 
rec|uiring  thirty  days'  notice  to  Commission  and  to  public  of  any 
application  for  change. 

No.  117,  Jan.  29.  Amending  Section  4,  Article  V,  of  Pub- 
lic Service  Company  Law,  by  providing  for  suspension  of  pro- 
posed tariffs  or  schedules,  upon  motion  of  Commission,  or  where 
complaint  is  filed  within  thirty  days  after  notice  of  change  or 
increase. 

No.  126,  Jan.  29.  An  act  providing  for  the  payment  into 
the  State  Treasury  of  unclaimed  funds  in  the  hands  of  fidu- 
ciaries, etc. 

No.  127,  Jan.  29.  An  act  providing  for  the  payment  into 
the  State  Treasury  of  the  amounts  of  unclaimed  distributi  ire 
shares  from  the  assets  of  corporations,  etc. 
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No.  128,  Jan.  29.  An  act  providing  for  the  payment  into 
the  State  Treasury  without  escheat,  of  certain  moneys  and  prop- 
erty subject  to  escheat,  etc. 

No.  129,  Jan.  29.  Amendment  No.  1872  P.  L.  62,  providing 
for  refund  of  unclaimed  bank  deposits  paid  into  State  Treasury 
upon  proof  of  ownership. 

No.  135,  Jan.  29.  Railroad  crossing  sign  boards  required 
to  be  in  form  approved  by  Public  Service  Commission. 

No.  141,  Feb.  3.  Repeal  of  act  for  imposition  and  collection 
of  inheritance  taxes,  1917  P.  L.  832. 

No.  158,  Feb.  3.  Amendment  of  Workmen's  Compensation 
Law,  1915  P.  L.  736,  by  providing  compensation  "for  serious 
and  permanent  disfiurement  of  the  head,  face,  or  hands,  50  per 
cent,  of  wages  during  2] 5  weeks." 

No.  169,  Feb.  4.  Creating  Board  for  assessment  and  re- 
vision of  taxes  in  certain  counties,  and  abolishing  the  office  of 
city,  borough,  township  and  ward  assessors. 

No.  227,  Feb.  4..  Waiver  of  rights  under  exemption  laws 
rendered  null  and  void. 

No.  273,  Feb.  10.  Survey  of  water  resources  of  state  by 
Water  Supply  Commission,  vesting  said  Commission  with  right 
to  nullify  certain  claims  affecting  water  rights,  and  limiting  the 
duration  of  certain  franchises  pertaining  to  water. 

No.  284,  Feb.  5.  An  act  to  prevent  unfair  competition  and 
unfair  trade  practices  by  making  it  unlawful  to  use  the  name, 
brand,  trademark,  etc.,  of  another. 
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Supreme  Court  of  Pennsylvania 

V  / 

CLARISSA  T.  HADDOCK  vs.  EDGEWATER  STEEL  CO. 

'Workmen's  Compensation — Accident  in  course  of  employment — 
Furthering  employer's  interests — On  way  home  after  trip 
out  of  town — Struck  by  automobile. 

The  deceased  employe  had  been  sent  out  of  town  on  the  busi- 
ness of  his  employer.  He  returned  to  the  city  late  at  night  and. 
started  immediately  for  his  home.  Enroute  he  was  struck  by  an 
automobile  and  killed. 

Held:  He  ivas  still  engaged  in  furthering  his  employer's 
interests  and  his  dependents  are  entitled  to  compensation. 

In  the  Supreme  Court  of  Pennsylvania.  No.  102  Oct,  Term, 
1918.  Appeal  from  Common  Pleas  of  Allegheny  County.  Af- 
firmed. (For  opinion  of  court  below,  see  4  Dep.  Rep.  2-174; 
for  opinion  of  Board,  see  4  Dep.  Rep.  153.) 

MOSCHZISKER,  J.,  Jan.  4,  1919 : 

Edwin  J.  Haddock,  an  engineer  by  profession,  employed  on 
a  salary,  with  no  fixed  hours  of  service,  by  the  Edgewater  Steel 
Company,  defendant,  at  its  plant  in  Allegheny  County,  was  in- 
structed by  the  president  of  that  corporation  to  go  to  Lowell- 
ville,  Ohio,  and  examine  the  natural  gas  burners  in  the  open 
hearth  furnaces  of  the  Toungstown  Iron  &  Steel  Company,  for 
the  purpose  of  obtaining  information  to  be  used  in  the  construc- 
tion of  similar  burners  in  defendant's  works.  In  pursuance  of 
these  instructions,  Haddock  left  Pittsburgh  at  midday,  April  6, 
1917.  and  arrived  at  his  destination  that  afternoon.  He  made 
the  required  examination,  and  returned  to  Pittsburgh,  by  rail- 
road, the  same  evening.  About  11.30  P.  M.,  while  on  the  way 
to  his  residence  in  the  latter  city,  he  was  accidentally  struck  by 
an  automobile,  at  a  street  crossing,  which  casualty  resulted  in  his 
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death.  Defendant  company  previously  had  sent  deceased  on  like, 
trips. 

After  finding  the  material  facts  just  stated,  the  Referee  con- 
cluded that,  at  the  time  Haddock  sustained  the  injury  which 
caused  his  death,  "He  was  in  the  course  of  his  employment  with 
the  defendant  company  within  the  meaning  of  Section  301  of 
Article  3  of  the  AVorkmen's  Compensation  Act  of  1915  (P.  L. 
738),"  and  awarded  compensation  to  his  widow,  the  claimant. 

The  defendant,  and  the  Maryland  Casualty  Company,  in- 
surance carrier,  both  appealed  to  the  AVorkmen's  Compensation 
Board,  which  affirmed  the  Referee;  from  this  decision  an  appeal 
was  taken  to  the  Court  of  Common  Pleas  of  Allegheny  County, 
which  affirmed  the  Board;  the  present  appeal  followed. 

As  correctly  stated  by  Chairman  Mackey  of  the  Compen- 
sation Board,  in  his  opinion  sustaining  the  award,  "The  de- 
ceased was  not  an  ordinary  day  laborer,  whose  duties  cease  upon 
the  blowing  of  a  whistle  and  leaving  the  employer's  premises; 
but  was  a  skilled  and  technical  employe  receiving  sufficient  com- 
pensation to  enable  the  employer  to  call  for  his  contribution  of 
expert  knowledge  during  any  hour  of  the  day  or  night.  lie  was 
commissioned  to  go  to  another  city  to  transact  business  of  im- 
portance for  his  employer.  He  surely  was  in  the  course  of  his 
employment  at  the  conclusion  of  that  day's  engagement  when 
he  was  taken  to  a  train  near  Youngstown  for  the  purpose  of  re- 
turning to  Pittsburgh.  No  one  could  deny  that  he  was  in  the 
course  of  his  employment  when  on  the  train  for  his  destination — 
Pittsburgh.  It  was  necessary  for  him  to  arrive  there  at  night  ; 
had  he  gone  directly  from  the  railroad  station  to  Oakmont,  the 
site  of  the  employer's  plant,  no  one  would  deny  that,  while  on 
this  journey,  he  was  still  in  the  course  of  his  employment.  Who 
then  can  deny  that  he  was  in  the  course  of  employment  when, 
having  arrived  at  Pittsburgh  late  at  night,  he  did  the  usual  ordi- 
nary and  reasonable  thing  in  going  to  his  home  before  he  re- 
ported to  his  employer?" 

This  is  not  the  case  of  an  employe  injured,  after  regular- 
working  hours,  on  the  way  to  his  home ;  and  we  agree  with  the 
court  below  that  there  is  nothing  upon  the  record  to  show  Had- 
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dock  had,  at  the  time  of  the  accident,  "ceased  to  he  active  in  the 
furtherance  of  his  employer's  business."  True,  the  facts  as 
found  indicate  that  plaintiff's  husband  intended  stopping  at  his 
own  residence,  to  sleep  for  the  night,  before  reporting  the  results 
of  his  trip  of  investigation  to  the  president  of  defendant  corpor- 
ation; but,  none  the  less,  he  was  still  upon  his  employer's  errand 
and,  in  that  sense,  actually  engaged  in  the  furtherance  of  the 
hitter's  business  or  affairs.  Since  deceased  was  compelled  to 
return  to  the  city  at  an  hour  when  he  could  not  at  once  com- 
municate with  his  superior,  and  had  to  stay  somewhere  until  he 
could  report,  he  cannot  be  charged  with  a  departure  from  his 
employer's  service  because,  when  hurt,  he  was  going  to  his  home 
for  a  lodging,  rather  than  to  a  hotel ;  hence  the  findings  of  the 
Referee  are  ample  to  sustain  the  ultimate  conclusion  upon  which 
the  award  of  compensation  rests,  to  the  effect  that  plaintiff's  hus- 
band met  his  death  by  accident  during  the  course  of  his  employ- 
ment with  the  defendant  company. 

In  considering  the  legal  aspect  of  the  question  whether  or 
not  the  underlying  findings  reported  by  the  Referee  are  suf- 
ficient to  bring  the  case  within  the  definition  of  the  phrase 
"course  of  employment,"  contained  in  Section  301.  Article  3, 
of  the  compensation  act.  Ave  have  kept  in  mind  the  liberal  con- 
struction placed  upon  the  words  of  such  statutory  definition  by 
this  Court  in  Dzikowska  vs.  Superior  Steel  Co.,  259  Pa.  578; 
±  Dep.  Rep.  228,  and  the  right  and  power  vested  in  the  com- 
pensation authorities  to  find  the  facts,  whether  from  direct 
proof,  circumstantial  evidence,  or  by  inference  from  other  facts. 
See  Flucker  vs.  Carnegie  Steel  Co..  net  yet  reported. 

The  judgment  of  the  court  below  is  affirmed. 
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Workmen's  Compensation  Board 

HEARINGS  DE  NOVO. 

ROYAL  CONSUL  OP  ITALY,  FOR  DEPENDENTS  OP 
GIACOMO  VALENTINI  vs.  MARSHALL 
FOUNDRY  CO. 

Violence  to  physical  structure  of  the  body — Electrocution — Non- 
resident alien  dependents. 

The  deceased  died  as  the  restdt  of  an  electric  shock  received 
while  attempting  to  turn  off  the  current  of  an  unprotected  siuitch. 
The  injury  occurred  i<n  the  course  of  Ms  employment. 

The  Board  awarded  compensation  to  his  dependents,  ivho 
were  non-resident  aliens,  at  two-thirds  the  rate  provided  in  other 
cases. 


Hearing  de  novo  held  at  Pittsburgh,  Pa.,  Dec.  3,  1918. 


BY  THE  BOARD,  Dec.  31,  1918 : 

Findings  of  Fact. 

At  or  about  nine  o'clock,  P.  M.,  on  August  21st,  1916.  the 
lifeless  body  of  Giacomo  Valentini,  an  employe  of  the  defend- 
ant company,  was  found  by  his  fellow  workmen  in  a  small  room 
in  which  were  installed  the  switch  and  electric  motor  furnishing 
the  power  to  run  the  fan  connected  with  the  cupola  of  the  blast 
furnace  of  the  foundry  in  which  he  was  employed.  He  had 
been  in  the  employ  of  the  defendant  company  for  some  time 
previous  and  was  a  man  under  forty  years  of  age,  in  good  health 
at  that  time.  He  was  engaged  as  a  cupola  man  and  in  addition 
to  the  fact  that  the  day  was  very  warm,  the  work  at  which  he 
was  engaged  subjected  him  to  excessive  heat,  usually  present 
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in  connection  with  such  work.  He  had  been  employed  that  day 
from  seven  o'clock,  A.  M,,  until  nine  o'clock,  P.  M.,  a  total  of 
fourteen  hours,  and  it  is  fair  to  presume  that  his  body  and  cloth- 
ing were  moist  with  perspiration,  which  is  an  excellent  conductor 
of  electricity.  It  is  also  fair  to  presume  that  after  fourteen 
hours  continuous  labor,  under  the  conditions  surrounding  his 
work,  his  vitality  and  resistance  to  electrical  shock  would  be  at 
a  very  low  ebb.  It  had  rained  in  the  morning  of  that  day,  and 
the  wash  from  the  rain  had  flowed  into  the  room  containing  the 
switch  and  motor  used  in  connection  with  the  blower  for  the 
cupola.  No  arrangements  were  made  for  furnishing  artificial 
light  in  the  room  containing  the  switch  and  motor,  to  accom- 
modate the  workmen  who  were  called  to  enter  this  room  at  night. 
The  switch  controlling  the  current  was  of  the  style  known  as  a 
knife  switch  and  was  entirely  open  and  unprotected.  At  or 
about  nine  o'clock,  P.  M.,  when  the  deceased  had  finished  his 
day's  work,  as  part  of  his  duties,  he  entered  the  small  room  above 
referred  to,  in  the  dark,  for  the  purpose  of  turning  off  the  cur- 
rent. After  waiting  a  short  time,  the  other  employes,  noticing 
that  the  current  had  not  been  turnd  off,  made  an  investigation, 
and  upon  entering  the  small  room,  found  the  body  of  the  de- 
ceased lying  a  few  feet  away  from  the  switch.  The  current 
furnishing  power  was  alternating  and  did  not  exceed  two  hun- 
dred and  thirty  volts.  There  is  no  positive  proof  of  any  marks 
on  the  body  of  the  deceased  showing  electric-  burns.  All  of  the' 
facts  surrounding  this  ease,  including  the  lack  of  the  most  ordi- 
nary safety  appliances  and  conditions,  point  to  electrocution  as 
the  cause  of  the  death  of  the  deceased. 

Whilst  many  cases  of  electric  shock,  or  bodies  of  persons 
electrocuted,  show  evidence  of  burns,  it  has  been  established  by 
the  testimony  of  eminent  electrical  experts  that  in  many  cases  of 
accidental  electrocution,  there  are  no  demonstrable  burns,  and 
therefore  the  fact  that  no  witness  has  testified  positively  that 
there  was  any  evidence  of  burns  on  The  body  of  the  deceased  is 
not  proof,  and  is,  in  fact,  no  evidence  at  ail  that  his  death  was 
not  due  to  electrocution.  Neither  can  the  fact  that  the  voltage 
is  such  as  is  considered  low  be  given  much  weight  in  deciding 
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this  question.  The  most  eminent  electrical  authorities  and  ex- 
perts agree  that  voltage  as  low  as  one  hundred  and  ten  has  in  a 
number  of  eases  proven  fatal  when  the  subject  of  the  shock  and 
the  conditions  surrounding  are  favorable  to  a  fatal  result,  The 
effect  of  voltage  on  the  human  body  depends  on  the  resistance  of 
the  body  under  its  conditions  and  other  facts  and  conditions  ex- 
isting at  the  instant  the  shock  is  received.  These  conclusions 
have  been  well  established  in  a  number  of  cases  and  acknowl- 
edged by  the  highest  electrical  authorities.  It  was  unfortunate 
that  an'  autopsy  was  not  held  as  this  would  in  all  probability 
have  determined  the  question  finally  and  absolutely. 

Under  the  facts  and  circumstances  in  connection  with  this 
rase,  we  are  obliged  to  conclude  that  Giacomo  Valentini  lost  his 
life  by  electrocution  whilst  engaged  in  the  course  of  his  employ- 
ment, and  that  his  widow  and  child  are  therefore  entitled  to 
compensation. 

To  recapitulate,  we  find  the  facts  to  be  as  follows: 

1.  That  the  petition  in  this  ease  was  filed  by  the  Royal  Con- 
sin  of  Italy,  attorny-in-fact,  for  the  widow  and  dependent  child 
of  Giacomo  Valentini,  who  lost  his  life  at  the  plant  of  Marshall 
Foundry  Co..  the  defendant,  at  Black  Lick,  Indiana  County, 
Pennsylvania,  on  August  21st,  1916,  whilst  engaged  in  the 
course  of  his  employment  by  the  defendant,  as  the  result  of  an 
electric  shock  received  by  him  while  attempting  to  draw  the 
switch  and  turn  off  the  electric  current. 

2.  That  the  deceased  employe  and  the  dependent  widow  were 
legally  married  in  the  Commune  of  Belsarano,  in  the  Kingdom 
of  Italy,  on  the  10th  day  of  December,  1910,  and  that  there  was 
born  to  them  one  child,  Restituta  Valentini,  on  October  25,  1911, 
at  Balsarano,  in  the  Kingdom  of  Italy,  where  the  said  widow  and 
child  now  reside ;  that  the  widow  and  child  were  dependent  upon 
the  deceased  husband  and  father  for  their  maintenance  at  the 
time  of  his  death. 

3.  That  on  August  21st,  1916,  and  for  some  time  prior 
thereto,  the  said  Giacomo  Valentini  had  been  employed  by  the 
defendant  company  as  a  cupola  man,  and  among  the  duties  to  be 
performed  by  him  in  the  course  of  his  employment  was  turning 
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off  the  electric  switch  which  supplied  the  current  to  the  motor 
furnishing  power  for  the  blower  used  in  connection  with  the 
cupola ;  that  the  said  switch  was  an  open,  unprotected  knife 
switch,  fastened  upon  the  wall  of  a  small  room,  separate  and 
apart  from  the  cupola  room ;  that  the  floor  of  said  room  was  so 
located  that  when  it  rained  or  the  weather  was  wet.  water 
collected  over  the  said  floor,  making  it  damp  and  wet  ;  that  n<> 
arrangements  were  made  for  furnishing  artificial  light  in  the  said 
room. 

•i.  That  on  the  said  21st  day  of  August.  1916.  it  had  rained, 
and  water  had  flowed  into  the  room  where  the  switch  was  Id- 
eated, in  such  cpuantities  as  to  make  the  floor  thereof  damp  and 
wet,  and  in  all  probability  covered  the  surface  thereof,  in  the 
neighborhood  of  the  location  of  the  switch. 

5.  That  on  that  day,  the  said  deceased  employe  had  worked 
continuously  from  seven  o'clock  A.  M.  until  nine  o'clock  P.  31.. 
a  period  of  fourteen  hours,  as  cupola  man ;  that  the  day  was  very 
hot.  and  the  heat  in  and  around  the  cupola  room  where  the  said 
deceased  workman  was  employed  during  the  day.  was  very  in- 
tense, and  without  doubt  his  body  covered  with  perspiration  ; 
that  under  these  circumstances  his  bodily  resistance  to  an  elec- 
tric shock  was  greatly  diminished. 

6.  That  the  electric  current  furnishing  power  to  the  said 
motor  was  an  alternating  current  of  about  two  hundred  and 
twenty-five  or  thirty  volts. 

7.  That  at  the  hour  of  nine  o'clock  P.  M.,  on  the  said  day. 
August  21st,  1916,  under  the  above  conditions  and  circumstances, 
the  deceased  employe,  who  had  prior  to  that  time  enjoyed  good 
health,  left  his  fellow-employes  to  enter  the  small  room,  in  the 
dark,  for  the  purpose  of  turning  off  the  current,  furnishing  the 
power  to  the  motor,  and  in  so  doing  walked  over  the  damp,  wet 
floor  and  in  feeling  around  in  the  dark  for  the  open,  unpro- 
tected switch,  in  some  manner  came  in  contact  with  the  said  elec- 
tric current  and  died  instantly  as  a  result  of  electrocution. 

9.  That  the  average  weekly  wage  of  the  deceased  employe, 
was  $17.50,  payable  semi-monthly,  and  that  the  funeral  ex- 
penses amounted  to  $142.65. 
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9.  That  neither  the  said  deceased  employe  nor  the  employer 
had  served  notice  on  each  other  of  rejection  of  Article  III  of 
the  Workmen's  Compensation  Act  of  1915,  and  were,  therefore, 
both  bound  by  its  terms. 

Conclusions  of  Laic. 

Under  the  above  findings  of  fact,  the  above-named  claimant, 
Lucia  Gismondi  Valentini,  and  daughter.  Restituta  Valentini, 
are  entitled  to  compensation  under  the  terms  and  provisions  of 
the  Workmen's  Compensation  Act  of  J 91 5,  according  to  the 
schedule  provided  for  non-resident  alien  dependents,  which  is 
2/3  of  the  amount  provided  in  each  case  for  residents  or  2/3  of 
45%,  or  30%  of  the  average  weekly  wages,  for  a  period  of  300 
weeks,  beginning  14  days  after  the  date  of  the  accident,  or  Sep- 
tember 4th,  1916;  and  to  the  one  child,  Restituta  Valentini,  or 
her  guardian,  after  the  expiration  of  the  said  period  of  300 
weeks,  2/3  of  15%,  or  10%  of  the  average  weekly  wages,  until 
the  said  child  shall  arrive  at  the  age  of  sixteen  years ;  and  in 
addition  thereto,  the  sum  of  $100.00  to  cover  the  expenses  of  the 
last  sickness  and  burial. 

Aivard. 

Accordingly,  the  following  award  is  made:  To  Lucia  Gis- 
mondi Valentini,  the  widow  an  dclaimant.  against  the  Marshall 
Foundry  Co.,  defendant,  compensation  for  herself  and  daugh- 
ter, Restituta  Valentini,  30%  "of  $17.50,  or  $5,25  per  week  for 
a  period  of  300  weeks,  beginning  with  September  4th,  1916,  pay- 
able semi-monthly ;  and  thereafter  10%  of  the  average  weekly 
wages,  or  $1.75  per  week,  payable  semi-monthly,  to  the  said 
Restituta  Valentini,  or  her  guardian,  until  she  shall  have 
reached  the  age  of  sixteen  years,  to  wit:  October  25th,  1927.  The 
defendant  is  also  directed  to  pay  the  sum  of  $100.00  to  the  per- 
sonal representatives  of  the  deceased,  to  be  applied  to  the  pay- 
ment of  the  expenses  incurred  on  account  of  the  last  sickness 
and  burial  of  the  deceased,  and  in  addition  thereto,  the  cos's  in- 
curred in  this  proceeding  as  taxed.  The  defendant  is  further 
directed  to  make  payment  of  above  award  to  the  Royal  Consul 
of  Italy,  attorney-in-fact,  for  the  claimant  in  this  case. 
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HOPE  ELLIS  vs.  CITY  OF  NEW  CASTLE. 

Violence  to  physical  structure  of  body — Dog  bite — Hydrophobia. 

A  dog  bite  received  in  the  course  of  his  employment  by  a b 
official  dog  catcher  is  an  accidental  injury  within  the  meaning 
of  the  Workmen's  Compensation  Act. 

Hearing  de  novo  held  at  New  Castle,  Pa.,  May  10,  1916. 
BY  THE  BOARD,  Dee.  31,  1918: 

The  material  and  relevant  testimony  taken  by  the  Referee 
on  the  claim  petition  was  by  consent  of  parties  adopted  for  the 
consideration  of  the  Board.  Additional  testimony  offered  by 
the  claimant  was  then  heard  by  the  Board  and  case  continued 
for  further  hearing  of  defendant's  witnesses. 

On  November  26,  1918,  by  agreement  of  counsel  for  the 
claimant  and  defendant  the  testimony  of  Dr.  A.  Lateve  was 
taken  before  Mrs.  Hilda  Murphy,  Notary  Public,  at  Mercy  Hos- 
pital, Pittsburgh,  Pa.,  and  filed  as  part  of  the  record  December 
11,  1918. 

The  only  question  of  fact  in  the  evidence  vital  to  a  determ- 
ination of  this  case  that  calls  for  any  discussion  is :  Did  Robert  K. 
Ellis  die  as  a  result  of  the  bite  of  the  dog  he  caught  October  10, 
3916. 

It  is  contended  on  behalf  of  the  claimant  that  the  immediate 
cause  of  her  husband's  death  was  rabies,  and  that  the  rabies 
was  directly  transmitted  into  his  body  through  the  bite  of  the 
dog  on  October  10,  1916. 

The  dog  that  bit  the  decedent  on  that  date  was  not  put  under 
observation,  nor  killed,  nor  was  its  head  examined  to  determine 
that  it  had  rabies,  nor  is  it  shown  that  it  was  bit  by  any  ani- 
mal having  rabies;  and  there  is  no  direct  evidence  that  it  suf- 
fered from  this  disease.  The  decedent  himself  was  seemingly  not 
impressed  by  any  thought  of  dangerous  infection  from  the  bite, 
although  the  attack  upon  him  by  the  dog  was  fierce  and  vicious. 
The  decedent's  right  wrist  was  perforated  by  the  dog's  teeth 
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and  it  held  also  as  to  cause  a  laceration  well  around  the  wrist. 

However,  the  absence  of  evidence  on  the  condition  of  the 
dog  on  October  10,  1916,  is  not  conclusive  that  the  dog  did  not 
at  that  time  have  rabies,  or  that  it  was  not  suffering  in  an  incipi- 
ent stage  of  the  disease. 

It  is  established  by  the  testimony  of  Dr.  Lateve,  Pasteur 
Physician  at  Mercy  Hospital,  Pittsburgh,  eminent  specialist  on 
the  treatment  of  diseases  of  this  character,  that  in  order  to  de- 
termine whether  a  dog  that  bites  a  person  has  rabies  at  the  time 
requires  that  the  dog  be  kept  under  observation,  as  the  disease 
may  develop  after  a  few  days,  or  two  or  three  weeks  maybe; 
and  in  any  event,  that  the  bite  of  such  a  dog  is  dangerous  seven 
days  before  he  shows  any  signs  of  rabies. 

That  the  probable  nature  of  an  accident  followed  by  death, 
could  be  established  by  circumstantial  evidence  alone  is  recog- 
nized in  McCauley  vs.  Imperial  Woolen  Mills  Co.,  261  Pa.  312, 
4  Dep.  Rep.  11 7.~>,  and  Weinchenk  vs.  Phila.  II.  M.  Bread  Co., 
258  Pa.  98,  therein  cited. 

The  decedent's  wrist  was  cauterized  the  day  of  the  accident 
by  Dr.  McCune  and  it  healed  up  in  a  few  days,  the  employe 
continuing  at  his  usual  work.  The  testimony  of  the  members 
of  his  own  family  shows  that  the  decedent  had  no  subsecprent 
bite  or  injury  up  to  the  time  he  was  taken  sick.  On  the  evening 
of  December  26,  1916,  he  became  ill,  complained  of  pain  in  his 
right  arm  and  of  pain  and  itching  at  the  place  where  the  lacer- 
ation caused  by  the  bite  had  been. 

Dr.  Zerner,  a  skilled  and  competent  physician,  was  called 
the  next  morning  by  the  family.  He  remained  with  the  patient 
for  a  period  of  from  one-half  hour  to  an  hour  to  observe  him 
and  note  his  symptoms.  He  found  no  temperature,  no  abnormal 
pulse,  but  the  patient  seemed  apprehensive  and  nervous,  sensi- 
tive to  any  draft  through  the  room  and  was  thrown  into  parox- 
ysms when  the  door  of  his  room  was  opened.  The  history  given 
the  doctor  the  next  morning  when  he  called  again  was  that  dur- 
ing the  night  the  violence  of  the  paroxysms  increased  and  he 
I'ound  him  then  suffering  with  violent  spasms  of  the  muscles  of 
the  chest,  that  his  respiration  was  blocked  and  that  he  was 
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unable  to  swallow  water.  Throughout  his  sickness  he  had  pe- 
riods of  calm  and  his  mind  remained  clear. 

The  existence  of  these  and  other  less  significant  clinical 
symptoms  described  in  the  testimony  was  the  basis  for  Dr. 
Zerner's  opinion  that  the  decedent  had  hydrophobia  or  rallies. 

In  Dr.  Zerner's  testimony  he  has  clearly  distinguished  be- 
tween the  symptoms  of  rabies  meningitis,  hysteria  and  other  dis- 
eases whose  clinical  manifestations  are  similar  to  those  of  rallies 
in  seme  particulars.  The  diagnosis  of  rallies  made  by  him  from 
the  clinical  symptoms  in  the  evidence  is  confirmed  by  the  testi- 
mony of  Dr.  Lateve,  the  witness  called  on  behalf  of  the  defend- 
ant, and  whose  expert  knowledge  and  experience  gives  to  his 
opinion  the  force  of  authority.  In  reply  to  a  question  as  to  what 
are  the  characteristic  symptoms  ,  of  hydrophobia  or  rabies  he 
answered:  "Sick,  complaining  of  headache,  very  violent  head- 
ache, insomnia,  illusions  and  afraid  of  everything,  the  slightest 
no;se,  slightest  wind  or  light,  difficult  for  them  to  swallow,  very 
violent  spasms  or  convulsions,  periods  of  calmness  and  during 
the  spells  the  patient  will  tell  you  all  his  family  matters  until 
death  comes. ' ' 

True,  this  witness  also  said  that  sometimes  the  symptoms 
of  rabies  were  similar  to  certain  syymptoms  of  meningitis,  hys- 
teria, pseudo-hydrophobia,  but  very  rarely,  yet  he  also  said  that 
the  significant  symptoms  of  meningitis  are  quite  different  from 
those  of  hydrophobia;  that  an  opiate  would  tend  to  quiet  the  pa- 
aient  in  case  of  hysteria.  This  treatment  had  been  administered 
by  Dr.  Zerner  and  had  failed  to  control  the  chest  spasms  and 
the  difficulty  the  patient  had  in  attempting  to  swallow. 

As  to  what  was  the  cause  of  death  the  defendant  contends 
that  the  bacteriological  tests  were  negative  and  did  not  confirm 
the  diagnosis  of  rabies  by  Dr.  Zerner  drawn  from  the  clinical 
symptoms  stated  by  "him  and  other  witnesses,  and  which  diag- 
nosis is  confirmed  by  Dr.  Lateve  upon  a  consideration  of  the 
same  clincal  symptoms. 

There  were  two  processes  used  by  Dr.  AVomer  who  per- 
formed an  autopsy  on  the  body  of  the  decedent  the  day  he  died 
by  which  he  reached  the  conclusion  that  the  decedent  did  nut- 
have  rabies;  first,  by  a  microscopical  examination  of  smears  taken 
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from  the  brain  and  other  organs  of  the  decedent's  body  and 
which  failed  to  show  negri  bodies,  the  presence  of  which  accord- 
ing to  the  present  best  medical  opinion  proves  rabies;  second,  by 
injecting  parts  of  the  substance  of  the  brains  of  the  dead  man 
into  cranial  cavities  of  rabbits  to  determine  whether  there  was 
not  rabies  present,  if  any  effect  had  been  produced  on  the  rab- 
bits it  is  considered  positive  proof  that  the  body  from  which 
the  substance  injected  had  been  taken  had  rabies.  The  rab- 
bits were  not  affected  by  rabies  within  three  weeks,  the  proper 
period  of  time  for  the  complete  test. 

As  to  the  first  test,  the  presence  of  negri  bodies  in  the  cells 
is  considered  reliable  evidence  of  rabies,  but  the  converse  or  ab- 
sence of  these  bodies  is  not  conclusive  and  does  not  make  it  cer- 
tain that  the  person  or  animal  under  examination  did  not  have 
rabies,  and  as  stated  by  Dr.  Womer  on  cross-examination,  "there 
is  always  a  chance  in  looking  for  anything  that  it  may  be  present 
and  not  found."  The  test  by  inoculation  of  rabbits  or  other  ani- 
mals is  considered  conclusive,  but  it  is  always  possible  that  the 
animals  inoculated  may  be  immune,  although  in  the  experiment 
made  here  the  evidence  is  that  they  had  not  been  immunized, 
nevertheless  the  test  is  not  absolute. 

But  aside  from  these  considerations  it  appears  in  the  testi- 
mony that  Robert  K.  Ellis  was  bit  in  the  Spring  of  1916  by  a 
dog  that  had  rabies  and  that  he  had  taken  the  Pasteur  treat- 
ment or  the  bite.  For  this  reason  it  is  further  contended  by 
the  defendant  that  on  October  10,  1916,  the  decedent  was  im- 
mune and  that  it  was  not  possible  for  him  to  be  infected  by  the 
second  bite.  However,  from  the  evidence  of  the  specialist  at 
Mercy  Hospital  it  appears  that  after  treatment  and  second  acci- 
dent or  bite  within  six  or  seven  months  it  would  be  possible  to 
communicate  rabies  from  the  second  bite. 

The  conclusion  contended  for  is  grounded  on  two  assump- 
tions, first  that  rabies  was  communicated  to  Robert  K.  Ellis  by 
the  first  dogbite,  and  second  that  the  Pasteur  treatment  was  suc- 
cessfully administered  to  him  within  a  short  time.  There  is  no 
evidence  in  the  case  to  show  that  the  decedent  suffered  from 
rabies  as  a  result  of  the  first  bite  or  that  rabies  had  been  com- 
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municated  to  him  by  this  bite,  since  Dr.  Lateve  testifies  that 
although  the  dog  that  bit  him  in  the  Spring  undoubtedly  had 
rabies  it  did  not  necessarily  follow  that  he  communicated  rabies 
to  the  decedent,  as  not  every  one  bitten  by  a  mad  dog  is  obliged 
to  have  hydrophobia.  Nor  is  there  any  evidence  that  the  treat- 
ment for  the  first  bite  was  successfully  administered. 

On  a  full  consideration  of  this  phase  of  the  case,  we  are 
impressed  with  the  thought  that  with  a  history  of  a  dog  bite  s<» 
shortly  before  the  development  of  clinical  symptoms  indicating 
rabies  as  a  very  probable  cause,  under  all  the  circumstances, 
facts  and  opinions  disclosed  in  the  evidence  it  is  a  safer  infer- 
ence that  rabies  resulting  from  the  clog  bite  of  October  10.  19]  6, 
was  the  proximate  cause  of  the  death  of  Robert  K.  Ellis  rather 
than  that  meningitis  or  other  nervous  disorders  caused  it. 

The  Board  makes  the  following 

Finding  of  Fact. 

1.  Robert  K.  Ellis,  claimant's  deceased  husband,  was  by  vir- 
tue and  authority  of  Ordinance  No.  2851  of  the  City  of  New 
Castle,  approved  July  31,  1901,  appointed  official  dogcatcher 
with  the  powers  and  duties  of  a  policeman  for  said  City  of  New- 
castle February  7,  1916,  and  while  serving  in  that  capacity  was 
bitten  by  a  dog  Ocober  10,  1916 ;  that  he  continued  in  this  office 
until  December  28,  1916,  at  which  time  he  died.  During  this 
period  he  was  also  employed  by  the  City  of  New  Castle  to  haul 
garbage  and  that  his  average  weekly  wages  from  both  employ- 
ments Avere  $15.18  payable  monthly. 

2.  That  the  decedent  had  not  served  or  filed  any  notice  re- 
jecting article  three  of  the  Compensation  Act  of  1915,  prior  to 
the  time  of  these  two  employments  with  the  City  of  New  Castle. 

3.  That  the  dog  bite  received  by  Robert  K.  Ellis  on  October 
10.  1916,  was  an  accidental  injury  within  the  meaning  of  the 
Compensation  Act,  which  happened  to  him  in  the  course  of  Ins 
employment  and  that  his  death  on  the  28th  of  December.  1916, 
was  caused  by  such  disease  or  infection  as  naturally  resulted 
therefrom. 

4.  That  Robert  K.  Ellis  left  to  survive  him  a  widow,  the 
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claimant  Hope  Ellis,  with  whom  he  resided  at  the  time  of  his 
death,  and  also  one  daughter  Mercidee  Ellis,  born  March  10, 
1005  and  one  son  James  Ellis,  born  September  24,  1910. 

5  That  the  expenses  of  the  last  sickness  and  burial  of  the  de- 
,  eased  amounted  to  $198.50,  no  part  of  which  has  been  paid  by 
the  defendant,  the  City  of  New  Castle. 

Conclusions  of  Law. 

1  That  Article  HI  of  the  Workmen's  Compensation  Act  of 
1015  applied  to  the  contracts  of  hiring  existing  between  the  de- 
ceased and  the  defendant  on  October  10,  1916,  and  that  Robert 
K.  Ellis  was  then  an  employe  of  the  City  of  New  Castle  withm 
the  meaning  of  this  Act. 

2.  That  the  claimant  is  entitled  to  compensation  as  provided 
in  Section  307,  and  to  payment  of  the  expenses  of  the  last  sick- 
ness and  burial  of  her  deceased  husband  not  to  exceed  the  sum 
of  $100.00. 

Award. 

There  is  awarded  to  Hope  Ellis,  the  claimant,  to  be  paid  by 
the  City  of  New  Castle,  defendant,  compensation  at  the  rate  .  f 
50%  of  $15.18  or  $7.59  per  week,  payable  monthly  for  a  period 
beginning  January  11,  1917,  until  March  10,  1921,  the  time  the 
daughter  Mercidee  arrives  at  the  age  of  sixteen  years,  and  from 
March  10,  1921.  until  the  end  of  the  period  of  300  weeks  from 
January  11,  1917,  at  the  rate  of  45%  of  $15.18  or  $6.83  per  week, 
payable  monthly,  and  in  addition  thereto  there  is  awarded  to  the 
claimant  the  sum  of  $100.00  for  expenses  of  last  sickness  and 
burial  of  her  deceased  husband;  and  compensation  is  awarded 
to  James  Ellis,  son,  payable  to  his  guardian,  beginning  at  the 
expiration  of  the  period  during  which  compensation  is  paid  to 
Hope  Ellis  at  the  rate  of  15%  of  $15.18  or  $2.77  per  week  and 
to  continue  to  September  24,  1926,  the  time  when  the  said  James 
Ellis  becomes  sixteen  years  of  age,  if  he  so  long  lives.  No  costs 
awarded  to  either  party. 
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JOHN  G.  AND  BACHAEL  V.  REPINE  vs.  PENNA. 

RAILROAD  CO. 

Accident  in  course  of  employment — During  working  hours — On 
employer's  premises — Fall  from  train — Dependents 
and  dependency — Parents. 

The  deceased  employe  was  killed  by  a  fall  from  a  train  which 
he  had  boarded  in  violation  of  the  rules  of  his  employer.  The 
Board  found  that  he  was  killed  in  the  course  of  his  employment 
and  awarded  compensation  to  his  dependent  parents. 

Hearing  de  novo  held  at  Ebensburg,  Pa.,  Jan.  3,  1919. 
BY  THE  BOABD,  Jan.  29,  1919 : 

Findings  of  Fact. 

1.  Thomas  H.  Repine,  son  of  the  claimants,  was  employed  as 
a  car  inspector  in  the  car  repair  yards  of  the  defendant  com- 
pany at  Derry,  Pa.  Immediately  prior  to  February  3,  1918,  he 
had  been  assigned  to  work  in  the  east-bound  yard  at  Derry ;  on 
that  day  the  character  of  his  work  was  changed  somewhat  and  he- 
was  directed  by  his  foreman  to  go  to  the  west-bound  yard  for 
the  purpose  of  becoming  acquainted  with  his  duties  at  that 
point.  The  main  line  of  the  Pennsylvania  Bailroad  at  Derry 
Station  runs  from  east  to  west.  The  part  of  the  yard  directly 
east  of  the  station  is  designated  and  known  as  the  east-bound 
yard  and  the  part  immediately  west  of  the  station  as  the  west- 
bound yard.  The  working  hours  of  Thomas  H.  Repine  were 
from  7.00  o'clock  A.  M.  to  6.00  o'clock  P.  M. 

2.  On  February  3,  1918,  at  about  5.35  P.  M.  the  decedent 
boarded  a  moving  freight  train  pasing  through  the  yards  toward 
the  east-bound  yard  and  in  attempting  to  get  off  the  train  near 
the  station  he  fell  under  the  cars  and  was  instantly  killed. 

3.  It  was  contrary  to  the  rules  for  the  men  in  the  yard  to 
ride  on  moving  trains,  notice  of  such  rule  had  been  posted  at  the 
office  some  time  before  the  accident  and  some  of  the  men  had 
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been  told  not  to  board  trains;  it  does  not,  however,  appear 
whether  the  decedent  had  seen  the  notice  or  had  been  told  by  any 
one  in  authority  not  to  ride  on  the  trains.  It  was  the  practice 
of  the  yardmen,  and  especially  of  the  car  inspectors,  to  board 
trains  in  going  from  one  part  of  the  yard  to  another  in  disre- 
gard of  the  rule  prohibiting  such  riding.  There  is  no  evidence 
in  the  record  that  any  one  had  been  discharged  for  violation  of 
this  rule. 

4.  It  was  customary  for  some  of  the  car  inspectors  and  other 
workmen  to  come  to  the  office  at  the  station  before  6.00  o'clock 
P.  M.,  although  it  was  not  required  that  the  men  should  report 
there  after  they  cpiit  work. 

5.  From  a  consideration  of  all  the  testimony  with  reference 
to  the  employment  of  the  decedent  we  find  that  at  the  time  of 
the  accident  he  was  on  the  premises  of  the  defendant  and  was 
'n  the  course  of  his  employment. 

6.  The  claimants  lived  on  a  small  piece  of  land  and  the 
deceased  son  before  he  went  to  work  for  the  Railroad  Company 
helped  his  father  on  the  land,  he  also  worked  at  day's  work  in 
the  neighborhood  and  gave  part  of  his  earnings  to  the  claimants 
to  be  used  in  support  of  his  father  and  mother  and  their  four  or 
five  younger  children.  The  expenses  of  the  family  were  of  ne- 
cessity not  large. 

7.  After  the  decedent  went  to  work  for  the  defendant  he 
sent  or  took  from  time  to  time  upon  an  average  of  about  ten 
dollars  a  month  home.  The  income  of  the  family  from  the  farm 
was  meager  and  the  wages  of  the  father  for  work  done  in  the 
mines  and  other  places  were,  except  a  short  time  immediately 
before  the  death  of  his  son,  small.    His  health  was  not  good. 

8.  Thomas  H.  Repine  was  unmarried  and  his  father  and 
mother,  the  claimants,  were  dependent  on  his  earnings  to  some 
extent  for  their  sixpport. 

9.  The  average  weekly  wages  of  the  deceased  employe  were 
in  exceas  of  $20.00  per  week. 

10.  The  expenses  of  burial  were  $124.00,  $50.00  of  which 
were  paid.  It  is  not  clear  from  the  testimony  whether  by  the 
defendant  or  paid  from  a  fund  provided  by  the  trainmen. 
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Conclusions  of  Law. 

Thomas  H.  Repine  and  the  Pennsylvania  Railroad  Com- 
pany were  bound  by  the  provisions  of  Article  3  of  the  Work- 
men's Compensation  Act  of  1915. 

In  accordance  with  the  foregoing  findings  of  fact  the  claim- 
ants, John  G.  and  Rachael  Repine,  are  entitled  to  compensation 
as  dependent  parents  under  Section  307,  Paragraph  7. 

Award.' 

There  is  awarded  to  John  G.  Repine  and  Rachael  Repine 
20%  of  $20.00  or  $4.00  per  week,  payable  as  the  employe's  wages 
were  paid,  beginning  February  17,  1918,  and  extending  for  a 
period  of  300  weeks. 

There  is  also  awarded  to  the  claimants  the  sum  of  $100.00 
to  defray  the  burial  expenses  of  the  decedent  if  these  have  not 
already  been  paid  in  whole  or  in  part  by  the  defendant. 


APPEALS  FROM  AWARDS  OF  REFEREES. 

MRS.  MARTHA  MINSER  vs.  INDIANA  COUNTY. 

Employer  and  employe — Detective — Disease — Bright's  disease — ■ 
Aggravated  and  accelerated  by  accidental  injury — Con- 
stitutionality of  Section  302  of  the  Workmen's 
Compensation  Act. 

A  county  detective  appointed  by  order  of  the  court  and  re- 
ceiving a  fixed  compensation  for  his  services  is  an  employe  of  the 
county. 

When  such  an  employe  dies  as  the  residt  of  Bright's  disease, 
aggravated  and  accelerated  by  an  accidental  injury  received  in 
the  course  of  his  employment,  his  dependents  are  entitled  to  com- 
pensation. 

Sec.  302  of  the  Workmen's  Compensation  Act,  which  makes 
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it  unlawful  for  any  county  or  officer  thereof  to  give  notice  of  its 
rejection  of  Article  III,  is  not  unconstitutional,  and  does  not  vio- 
late Article  I,  Section  6  of  the  Constitution  of  Pennsylvania. 

Appeal  from  Award  of  Referee  Snyder,  District  No.  6. 
Claim  Petition  No.  5626.  Affirmed. 

SCOTT,  Commissioner,  Dee.  31.  1918: 

Martha  Minser,  widow  of  Samuel  L.  Minser,  filed  a  claim 
petition  against  Indiana  County  for  the  recovery  of  compensa- 
tion on  account  of  the  death  of  her  husband  alleged  to  be  the 
result  of  an  accident  and  injury  sustained  in  the  course  of  his 
employment. 

Notice  of  the  filing  of  the  claim  petition  was  served  on  the 
Indiana  County  Commissioners,  such  officers  being  the  proper 
persons  to  represent  the  county  in  the  litigation.  Indiana 
County,  by  its  commissioners,  has  appealed  from  the  action  of 
the  Referee  in  awarding  compensation  upon  grounds  of  error 
both  of  fact  and  of  law  and  has  recpaested  a  hearing  de  novo. 
No  sufficient,  reason  has  been  assigned  by  the  defendant  to  es- 
tablish any  right  to  present  new  or  additional  testimony  and 
unless  the  finding  of  fact,  material  and  necessary  to  sustain  the 
award  made  by  the  Referee,  are  not  supported  by  the  evidence 
a  hearing  de  novo  must  be  refused. 

Claimant's  husband  was  appointed  by  the  Court  of  Quarter 
Sessions  of  Indiana  County  a  special  detective  for  said  county 
upon  the  petition  or  request  of  W.  N.  Liggett.  Esq.,  the  District 
Attorney  of  the  County.  The  order  of  Court  of  May  25,  1917, 
making  the  appointment,  fixed  the  term  of  service  to  end  April 
1,  1918,  subject  to  the  conditions  stated  in  the  order. 

The  duties  of  such  special  detective  were  fully  stated  in  the 
order  and  have  been  set  out  in  the  Referee 's  findings.  His  sal- 
ary was  fixed  at  $100.00  per  month  during  the  period  of  service, 
provided  the  services  were  not  terminated  before  that  time,  and 
he  was  under  the  control  and  direction  of  the  District  Attorney 
of  Indiana  County  as  to  the  performance  of  the  duties  required. 
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It  is  contended  on  behalf  of  the  County  of  Indiana  that  the 
Referee  has  erred  in  finding  that  Indiana  County  is  bound  by 
Article  3  of  the  Workmen's  Compensation  Act  of  1915.  By 
express  provision  of  Section  302,  it  is  made  unlawful  for  any 
county  or  any  officer  thereof  to  give  notice  of  its  rejection  of 
Article  3.  This  the  defendant  maintains  is  an  unwarranted  and 
unconstitutional  exercise  of  power  by  the  Legislature  of  the 
Commonwealth  of  Pennsylvania  and  unlawfully  discriminates 
against  the  defendant  since  he  Act  gives  the  election  to  reject 
to  all  private  persons,  firms  and  corporations  other  than  those 
municipal  in  character. 

The  defendant  also  contends  that  to  provide  it  shall  be  un- 
lawful for  a  county  to  reject  Article  3  of  the  Act  amounts  in 
effect  to  deprivation  of  a  trial  by  jury  and  is  in  violation  of 
Article  1  of  Section  6  of  the  Constitution  of  the  Commonwealth 
of  Pennsylvania  which  declares  "Trial  by  Jury  shall  be  as  here- 
tofore and  the  right  thereof  remain  inviolate." 

The  defendant's  objection  that  the  withholding  from  it  any 
right  of  election  to  reject  Article  3  is  beyond  the  power  of  the 
law-making  body  and  can  impose  no  binding  obligation  on  the 
defendant  under  any  alleged  presumptive  agreement  is  answered 
and  fully  considered  in  Atkin  vs.  Kansas,  191  U.  S.  207. 

On  page  220  in  the  opinion  of  the  Court  discussing  the  re- 
lation existing  betwen  a  State  and  its  municipal  corporations 
the  Court  said:  "Such  corporations  are  the  creatures,  mere  po- 
litical sub-divisions,  of  the  State  for  the  purpose  of  exercising  a 
part  of  its  powers.  They  may  exert  only  such  powers  as  are 
expressly  granted  to  them,  or  such  as  may  be  necessarily  implied 
from  those  granted.  What  they  do  of  a  public  character  is  done 
under  the  sanction  of  the  State.  They  are,  in  every  essential 
sense,  only  auxiliaries  of  the  State  for  the  purposes  of  local  gov- 
ernment. They  may  be  created,  or,  having  been  created,  their 
powers  may  be  restricted  or  enlarged  or  altogether  withdrawn 
at  the  will  of  the  legislature;  the  authority  of  the  legislature, 
when  restricting  or  withdrawing  such  powers,  being  subject  only 
to  the  fundamental  conditions  that  the  collective  and  individual 
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rights  of  the  people  of  the  municipality  shall  not  thereby  be  de- 
stroyed. ' ' 

In  Williams  vs.  Eggleston,  170  U.  S.  301,  the  Court  said: 
"A  municipal  corporation,  is,  so  far  as  its  purely  municipal  re- 
lations are  concerned,  simply  an  agency  of  the  State  for  eon- 
ducting  the  affairs  of  government,  and  as  such  it  is  subject  to 
the  control  of  the  legislature." 

In  Wood  vs.  City  of  Detroit,  155  N.  W.  593,  it  is  held  that 
the  classification  of  employers  as  municipal  or  otherwise  by  the 
legislature  in  the  Workmen's  Compensation  Act  of  the  State  of 
Michigan  giving  private  employers  an  election  whether  or  not 
to  accept  the  act,  while  imposing  it  upon  municipal  employers, 
is  not  unconstitutional,  as  denying  equal  protection  of  the  laws, 
since  the  imposition  of  the  law  upon  municipalities  works  no 
invasion  of  private  rights,  as  the  burden  assumed  by  such  cor- 
porations is  distributed  immediately  and  finally  upon  the  com- 
munity  subject  to  be  taxed  to  raise  the  funds  necessary  to  com- 
pensate the  injured  workman  and  that  the  limitation  upon  the 
power  of  the  muncipality  is  a  direction  of  the  constitution  of  the 
State  of  Michigan.  We  are  of  opinion  the  same  fundamental 
principles  are  applicable  in  this  case  and  that  they  do  not  con- 
travene any  requirement  of  the  constitution  of  the  Common- 
wealth of  Pennsylvania. 

The  contention,  that  by  holding  that  Indiana  County  is 
bound  by  Article  3,  it  has  been  deprived  of  the  right  of  trial  by 
jury  and  that  its  constitutional  rights  are  invaded  is  not  sup- 
ported on  principle  or  by  authority.  Chairman  Maekey,  in 
Smith  vs.  City  of  Reading,  2  Dep.  Rep.  1611,  has  pointed  out  the 
fact  that  the  constitution  of  1871  only  preserved  the  right  of 
trial  by  jury  as  it  had  existed  before  the  adoption  of  that  instru- 
ment and  that  our  Supreme  Court  had  decided  in  the  Borough 
of  Dunmore's  Appeal,  52  Pa.  351,  that  municipal  corporations, 
being  creatures  of  legislation,  have  no  constitutional  guaranty 
of  trial  by  jury  and  that  such  trial  may  be  denied  to  them.  The 
case  of  Wynkoop  vs.  Cooch,  89  Pa.  150,  is  also  cited  in  Smith  vs. 
City  of  Reading  (Supra)  and  relied  upon  to  establish,  that  the 
right  of  trial  by  jury,  guaranteed  by  the  constitution,  is  not  in- 
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vaded  by  the  provision  of  Section  302,  making  it  unlawful  for  a 
municipality,  such  as  a  county,  to  reject  Article  3  of  the  Act. 

It  has  also  been  suggested  in  the  argument  on  behalf  of  the 
county  that  the  claimant's  husband,  being  an  appointive  officer, 
was  not  an  employee  within  the  meaning  of  the  act. 

The  right  of  a  police  officer  to  receive  compensation  on  the 
ground  that  he  was  an  employe  of  the  township  is  discussed  by 
Chairman  Mackey  in  McDonald  vs.  Hanover  Township,  4  Dep. 
Rep.  1400,  and  it  is  there  held  by  this  Board  that  the  provisions 
of  the  act  cover  any  one  who  performs  service  for  a  valuable  con- 
sideration for  a  municipal  corporation  and  who  has,  as  in  the 
case  of  a  policeman,  been  appointed  by  a  borough  or  municipal- 
ity. These  conditions  of  appointment,  service,  and  payment  ex- 
ist in  the  present  case  and  we  reaffirm  the  principle  that  an  ap- 
pointive officer  of  a  comity  or  municipality  who  renders  it  a  ser- 
vice in  consideration  of  a  salary  or  valuable  consideration  is  an 
employe  within  the  meaning  of  the  statute  and  we  affirm  the 
conclusion  of  the  Referee  that  the  decedent  when  he  performed 
any  service  for  the  county  of  Indiana  under  Ins  appointment  as 
a  special  detective  was  then  an  employe  within  the  meaning  of 
the  act. 

W.  N.  Liggett,  Esq.,  District  Attorney  of  Indiana  County, 
had  sent  the  decedent  in  his  capacity  of  special  detective,  with 
Edward  Gaston  a  helper,  from  Indiana,  Pa.,  March  2,  1918,  to 
Lucernemines,  a  coal  mining  town  six  miles  from  the  county 
seat,  for  the  purpose  of  securing  evidence  of  illegal  sales  of  li- 
quors by  certain  suspected  persons,  and  during  this  mission  he 
met  with  an  accident,  the  result  of  a  blow  or  fall  or  both  at  or 
near  house  No.  141  in  the  village  of  Lticernemines. 

There  is  no  direct  testimony  that  he  was  struck  by  any  one 
except  in  so  far  as  this  conclusion  can  be  drawn  from  his  own 
statement  that  as  he  came  out  of  house  141,  something  happened 
to  him  and  he  went  down,  did  not  know  whether  he  was  hit  or 
not.  This  hearsay  statement  is  not  conclusive.  However,  Gas- 
ton testifies  that  he  and  the  decedent  went  into  house  141,  and 
while  there  got  a  drink  and  that  he,  Gaston  bought  some  whis- 
key, that  there  were  a  number  of  people  in  the  house  and  that 
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he  slipped  out  of  the  house  and  later  returned  and  found  the 
■decedent  at  or  near  the  door  of  the  house  in  a  wobbling,  stag- 
gering condition  which  he  attributed  to  intoxication,  as  he  said 
Minser  had  been  drinking  as  well  as  himself  during  their  trips 
about  the  town  trying  to  locate  places  where  liquors  were  ille- 
gally sold.  The  decedent,  however,  denied  to  certain  persons 
that  he  took  more  than  two  glasses  of  beer  during  the  evening 
and  night,  and  the  testimony  of  other  persons  was  that  he  did 
not  show  evidence  of  the  excessive  use  of  liquor. 

The  findings  by  the  Referee  that  there  was  upon  his  face, 
neck  and  shoulder  bruises  and  injuries  which  were  most  prob- 
ably the  result  of  violent  blow  or  fall  is  fully  sustained  by  the 
testimony,  the  character  of  his  injuries  can  hardly  be  explained 
by  the  suggestion  that  he  received  them  as  the  result  of  stumb- 
ling or  falling  against  the  fence  after  leaving  house  141  by 
reason  of  his  alleged  intoxicating  condition,  and  there  can  be  no 
question  that  the  exposure  he  experienced  that  night  after  leav- 
ing house  141 ,  where  he  had  gone  in  the  line  of  his  duty,  whether 
he  may  have  had  more  to  drink  than  he  should  have,  had  a  very 
injurious  effect  on  his  condition,  as  it  is  admitted  that  he  was 
suffering  from  Bright 's  disease  and  had  been  for  a  considerable 
time  before. 

The  medical  testimony  is  that  the  immediate  cause  of  death 
was  Bright 's  disease.  There  is,  however,  abundant  medical  tes- 
timony that  what  he  had  passed  through  while  attempting  to 
carry  out  the  orders  and  directions  of  the  District  Attorney 
March  2,  1918,  aggravated  and  accelerated  the  Bright 's  disease 
and  produced  a  fatal  result  earlier  than  would  have  been  caused 
by  the  ordinary  and  regular  development  of  the  disease  and  we 
would  not  be  justified  in  disturbing  the  Referee's  finding  in  this 
very  material  matter. 

Entertaining  this  view  of  the  testimony  the  hearing  de  novo 
requested  is  refused,  and  the  findings  and  conclusions  of  the 
Referee  are  affirmed.  However,  the  award  made  by  the  Referee 
is  modified  and  amended  wherein  it  is  against  the  County  Com- 
missioners of  Indiana  County,  the  part  "County  Commission- 
ers" being  surplusage  and  not  consistent  with  the  pleadings. 
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To  so  amend  or  modify  the  award  in  this  particular  does  not 
involve  a  finding  by  the  Board  of  any  new  fact,  but  merely 
corrects  the  name  of  the  actual  defendant  as  both  the  claim  pe- 
tition and  the  answer  named  the  defendant,  Indiana  County. 

The  time  at  which  compensation  payments  are  to  begin  is 
also  corrected  to  comply  with  the  decision  of  the  Supreme  Court 
in  Rakie  vs.  Jefferson  &  Clearfield  C.  &  I.  Co.,  259  Pa.  534,  to 
the  14th  day  after  the  decedent's  death  instead  of  the  day  of 
his  death.  With  these  modifications  and  corrections  in  the 
award,  it  is  affirmed  as  well  as  the  findings  of  fact  and  conclu- 
sions of  law  on  which  the  award  is  founded. 

Appeal  dismissed. 
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/  —  N 

Department  of  Labor  and  Industry 

^  / 

INSPECTIONS  DURING  THE  YEAR  1918. 

Inspectors  of  the  Department  of  Labor  and  Industry  made 
39,134  detailed  inspections  during'  the  year  1918  for  the  elimina- 
tion of  dangerous  conditions  in  factories  and  mills ;  for  the  safe- 
guarding of  the  public  against  fire  and  panic  in  apartment 
houses,  hotels,  public  halls,  lodge  rooms,  schools,  colleges,  office 
buildings  and  theatres;  and  for  the  enforcement  of  the  woman's 
and  child  labor  laws.  During  the  same  year  the  inspectors  made 
39,548  visits,  or  supplementary  calls,  to  learn  whether  improve- 
ments and  changes,  recommended  as  results  of  the  inspections, 
had  been  made  in  the  interest  of  safety  and  law  enforcement. 
The  total  number  of  employes  in  the  plants  inspected  in  1918 
was  1,190,905. 

Acting  Commissioner  Walter  McNiehols,  in  announcing  to- 
day  those  figures  from  the  annual  report  of  John  H.  Walker, 
Acting  Chief  of  the  Bureau  of  Inspection  of  the  Department  of 
Labor  and  Industry,  said  that  all  accident  reports  received  at 
the  Bureau  of  Statistics  and  Information  are  sent  to  the  Bureau 
of  Inspection  where  they  are  classified  and  placed  in  the  hands 
of  local  inspectors  where  the  accidents  occurred.  Every  fatal 
accident  in  industry  is  immediately  investigated  by  a  special  in- 
vestigator and  recommendations  immediately  made  to  prevent 
a  recurrence  of  such  accidents.  Fatalities  were  so  investigated 
iia  2,381  Pennsylvania  plants  during  1918.  Inspectors  through- 
out the  State  are  directed  to  pay  special  attention  to  the  elimina- 
tion of  hazards  in  the  plants  where  accidents  occurred. 

The  industrial  accident  figures  for  1918  show  that,  while 
fatalities  in  1918, — affected  by  munition  catastrophies, — in- 
creased from  3,070  in  1917  to  3,403  in  1918,  the  number  of  work- 
ers disabled  for  periods  exceeding  two  days  was  decreased  in 
1918  to  181,441  from  224,810  in  1917. 

Time  required  in  making  each  of  the  39,134  detailed  inspec- 
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tions  varied  from  periods  of  from  one  to  two  hours  to  one  or  two 
months  in  the  larger  steel  plants  with  thousands  of  machines 
and  an  army  of  employes.  In  1,352  separate  establishments, 
safeguards  were  ordered  on  numbers  of  machines ;  and  visits 
were  later  made  to  determine  that  the  orders  had  been  fulfilled. 
In  3,252  industrial  establishments  safety  organizations  were  a 
definite  part  of  the  adminstrative  procedure  of  the  establishment, 
combining  the  activities  of  the  employes  with  the  employers  in 
the  work  for  safety.  Of  the  total  safety  organizations  in  Penn- 
sylvania plants  1456  are  in  metal  plants. 

The  report  further  shows  that  the  Bureau  of  Inspection 
co-operated  in  the  promoting  of  622  safety  rallies  and  other 
work  of  safety  organizations  in  various  plants.  Investigators 
also  made  117  investigations  for  workmen's  compensation. 


BUREAU  OF  INSPECTION — PLANS  APPROVED  DURING 
THE  MONTH  OF  JANUARY,  191!). 


Fire  Escapes. 

Town  Building  Arch,  or  C'ont.-.  Owner 

Lancaster,   Factory,   Anne  &  Son  C.  Gunzt nhauser. 

Erie,   Home,   Henry  Althofs  Sons  Florence  C'rittendon. 

Erie,   Shop,   Henry  Althofs  Sons  Erie  Specialty  Co.  Home. 

Lebanon  Apartments  Anne  &  Son  C.  A.  George. 

Lebanon,   Apartments  Anne  &  Son,   George  W.  Lingle. 

Brookville  Theatre,   Thomas  Lane  Co.,   Frank  K.  Brown. 

Lebanon  Apartmenrs    .      ..Anne  &  Son  .T.  S.  Bashore. 

Lebanon  Hall   &  Apts.,       Anne  &  Son  Shugar  Estate. 

State  College,   .  .  Frat.  House,   E.  S.  Erb. 

Punxsutawney,    .Lodge  Temple,   .  .National  Fdy.  &  Mfg.  Co.,  Masonic  Temple  Assn. 

Wilkes-Bane,     ..Apartments,   Charles  Spiake,   Levy  Brothers. 

Wind   Gap,   Silk  Mill,   Wm.  F.  llemppis  Co.,   .  .  D.  G.  Dery. 

Tyrone,   Apartments  W.  D.  Beyer  &  Co. 

Glenolden,   Apartments,    .....John  Baiziey  Iron  Wks.,.C.  F.  Egpleston. 

Roaring  Springs,  Lodge  Hall  Geo.  J.  Griffith  I.  0.  O.  F. 

Roaring  Springs,  High  School  Geo.  J.  Griffith  Roaring  Springs  Sch.  Bd. 

Lebanon,   Apartments  Anne  &  Son,   George  H.  Hain. 

Lewisburg,   .-partments,   Xat.  Fdy.  Mfg.  &  Sup..  .  .  J.  P.  S.  Strickler. 

Farrell  Apartments,   Youngstown  Iron  &  Wire, .  Peoples  Bank. 

Carlisle  Hospital  Potts  Mfg.  Co  U.  S.  A.  Conv.  Hopital. 

Easton  Apartments,   F.  N.  Peter  &  Bro.  C.  J.  Hochman. 

Lebanon  Apartments  Anne  &  Son,   C.  H.  George. 


Theatres. 

Erie,   Community  House, C.  Pa-xton  Cody  Community   House  Assn. 

Duq'iJ;n>  Theatre,    ".  H.  J.  Lohman  A.  H.  Berg. 

Warren  Theatre,   Warren  &  Wetmore,  , . . .  Struthers  Library  Assn. 

Glei.sidt  M.    P.    T.,   Louis  Straky. 
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Buildings. 


Bethlehem, 
Bethlehem,    .  . 
Bethlehem, 
Punxsutawney, 
Reading, 
Chester, 


,  .  Govt.  School,   .  .  .  Verus  T.  Ritter  Bethlehem  School  Bd. 

..Govt.   School,    ...Verus  T.  Ritter  Bethlehem  School  Bd. 

.  School,   Verus  T.  Ritter  Bethlehem  School  Bd. 

..Lodge  Building,    .Win.  B.  Long  Masonic  Temple  Assn. 

.  .Apartments  0.  J.  Young,   Edwin  W.  Moyer. 

.  .Apartments    Josiah  Sleeper. 

Bloomsburg,    ...Hotel,   J.  D.  Powell  H.  H.  Kelcher. 

Reading  Store  &  Apts..   ..Muhlenberg  Bros.,   H.  C.  &  R.  F.  Geissle. 

Bakeries. 

Nanticoke,   Bakery  Wm.  W.  Smith,  Jr  A.  W.  Olszewski. 

W.  Philadelphia,  Bakery,   C.  D.  Cooley  &  Co  Feltoon  &  Schneider. 

Philadelphia,    ...Bake  Shop,   James  S  C.  Fernald,  .  .  .  L.  W.  Pinzka. 

Philadelphia,    ...Bakery,   M.  Niemice. 

Philadelphia,    ...Bakery  D.  J.  Pappano. 

Reading  Bakerv,   C.  J.  Young,   Reading  Biscuit  Co. 

Philadelphia,      .  .Bake 'Shop  J.  C.  Magill,   Frank  Celebre. 


Wash  Booms  and  Toilet  Booms. 


New  Kensington,  Foundry,   E.  R.  S.,     U.  S.  Aluminum  Co. 

Pittsburgh  Store,   Buchman  &  Kalin,    525  Penn  Ave. 


Exhaust  Systems. 


St.  Mary's, 
Coraopoiis. 


.Factory,   Clevld  Blow  Pipe  &  Mfg.,  Stackpole  Carbon  Cc. 

.Factory,  Clevld  Blow  Pipe  k  Mfg.,  Standard  Steel  Spring. 


Summary  of  Plans  Approved  During  January. 

Fire  escapes,   

Buildings,  

Theatres  


Bakeries  

Wash  Rooms  and  Toilet  Rooms, 
Exhaust  Systems  


22 
8 
4 
7 
2 
2 


Total. 


45 


New  plans  received  during  month  of  January,  .  . . 
Revised  plans  received  during  month  of  January, 


52 
33 


Total,   85 

Fire  Escape  Orders  Issued  During  January,  1919. 

Helm  Candy  Co  Lancaster 

F.  S.  Dunkle,   Lewisburg 

N.  Girard  I.  0.  O.  F.  Hall  Assoc.,  N.  Cirard 

James  Fissell,   Altoona 

James  Fissell,   Altoona 

Valverda  Fisture  Co.,   Scranton 

Bala-Cynwyd  Auditorium  Cynwyd 
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Public  Service  Commission 


WILLIAM  A.  BUZZARD  vs.  PEN  ARGYL  GAS  CO. 

Gas  companies — Service — Extensions. 

The  complainant  alleged  that  the  respondents  had  jailed  to 
extend  their  service  line  to  his  residence  which  had  been  con- 
structed in  reliance  on  their  promise  so  to  do.  It  appearing 
that  the  respondents  were  willing  to  make  the  necessary  exten- 
sions as  soon  as  the  necessary  pipe  and  labor  could  be  procured, 
the  Commission  ordered  said  extension  to  be  made  on  or  before 
September  1st,  1919. 

Complaint  Docket  No.  2364. 
REPORT  AND  ORDER  OF  THE  COMMISSION. 


McCLURE,  Commissioner,  Feb.  4,  1919: 

The  complainant  resides  on  Speer  Avenue  adjoining  the 
Borough  of  Pen  Argyl,  Northampton  County.  He  has  a  house 
with  ten  rooms  and  a  hath  and  applied  for  gas  service  for  light- 
ing and  heating,  which  was  promised  him  by  the  president  and 
the  treasurer  of  the  respondent  company.  The  Blue  Mountain 
Consolidated  "Water  Company  in  August,  1916,  laid  a  main  along 
Speer  Avenue  and  a  service  line  to  complainant  's  house.  The 
gas  company,  availing  itself  of  the  privilege  extended  by  the 
water  company,  laid  a  one-inch  gas  pipe  in  the  trench  from  Wil- 
liam Street  along  Speer  Avenue  to  a  point  opposite  the  com- 
plainant's house  and  from  thence  into  his  cellar.  This  line  is 
upwards  of  400  feet  in  lngth.  It  is  not  connected  with  the  com- 
pany's mains.  To  make  this  connection  would  require  300  feet 
of  three-inch  pipe  to  be  laid  in  the  Pennsylvania  Avenue  exten- 
sion from  the  present  terminus  of  the  three-inch  line  in  that 
street  to  Spar  Avenue,  or  450  feet  of  pipe  to  be  laid  from  the 
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end  of  the  one  end  one-half  inch  line  located  in  William  Street 
to  Speer  Avenue.  This  "William  Street  line,  however,  is  a  tem- 
porary one  now  used  to  its  capacity  and  if  extended  to  Speer 
Avenue  would  have  to  be  supplemented  by  a  larger  main.  The 
cost  of  laying  the  line  in  Pennsylvania  Avenue  extension  at  pres- 
ent prices  was  estimated  to  be  $348.35.  There  is  no  guarantee 
of  any  amount  of  gas  which  will  be  used  by  the  complainant. 
No  other  consumers  are  on  this  line  in  Speer  Avenue  and  there 
is  no  reasonable  expectation  of  any  in  the  near  future.  The  com- 
pany has  expressed  its  willingness  to  furnish  this  service  but  was 
unable  to  do  so  on  account  of  its  lack  of  ability  to  secure  the 
pipe,  the  high  cost  of  labor  and  the  want  of  funds  and  credit. 
The  cost  of  the  pipe  necessary  to  connect  up  the  service  to  the 
complainant's  house,  as  stated  above,  would  be  $348.35.  Allow- 
ing two  per  cent,  for  depreciation  and  eight  per  cent,  for  return 
on  capital  would  require  an  annual  charge  of  $34.83,  to  meet  the 
investment.  The  evidence  disclosed  the  present  operating  cost 
to  be  in  the  neighborhood  of  94  cents  per  1,000  feet,  and  the 
rates  $1.50  per  1,000  feet  where  the  consumption  is  from  3,000 
to  10,000  feet  per  month.  So  that  to  fully  reimburse  the  company 
for  the  extension  and  the  service  would  require  the  consumption 
of  64,000  feet  yielding  a  revenue  of  $96.00  per  annum.  The 
average  meter  consumption  of  the  respondent  company  is  12,400 
feet  which  yields  an  income  of  $17.05  per  annum.  Were  we  to 
assume  that  the  complainant  would  use  two  or  three  times  the 
amount  of  gas  consumed  by  the  average  patron  of  the  company, 
the  net  return  would  fall  far  below  the  fixed  charges  caused  by 
the  extension.  However,  as  the  officers  of  the  company  promised 
the  complainant  to  make  the  extension  to  his  house  and  he  seems 
to  have  built  relying  on  that  promise,  and  at  the  hearing  they 
expressed  their  willingness  to  give  him  service  when  able  to  se- 
cure the  necessary  pipe  and  labor,  the  complaint  is  sustained, 
gas  to  be  supplied  to  the  complainant  on  or  before  September 
1st,  1919;  and  an  order  to  that  effect  will  issue. 

Order. 

This  matter  being  before  the  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 


1919 


Department  Reports  of  Pennsylvania. 


323 


on  file,  and  having  been  duly  heard  and  submitted  by  the  parties 
and  due  investigation  of  the  matters  and  things  involved  having 
been  had  and  the  Commission  having  on  the  date  hereof  made 
and  filed  a  report  containing  its  findings  of  fact  and  conclusions 
thereon  which  said  report  is  hereby  approved  and  made  part 
hereof : 

Now,  to  wit,  February  4th,  1919,  it  is  ordered  that  the  re- 
spondent, the  Pen  Argyl  Gas  Company,  Inc.,  supply  gas  to  the 
complainant  at  his  residence  on  Speer  Avenue  in  the  Borough  of 
Pen  Argyl,  Pennsylvania,  on  or  before  September  1st,  1919. 


RICHARD  HOLMES,  ET  AL.,  vs.  MORRIS  RUN  COAL 

MINING  CO. 

Rates — Electric  service — Minimum  monthly  charge — Meters — 

Discrimination. 

It  is  not  discrimination  per  se  lo  classify  consumers  and  pro- 
vide meters  for  some  and  not  for  others. 

A  minimum  monthly  charge  of  one  dollar  for  electric  service 
is  not  unreasonable. 

Complaint  Docket  No.  2347. 
REPORT  AND  ORDER  OF  THE  COMMISSION. 
AINEY,  Chairman: 

The  Morris  Run  Coal  Mining  Company  was  incorporated 
under  the  laws  of  the  State  of  Pennsylvania,  and  is  engaged  in 
the  business  of  mining  coal  in  Tioga  County.  The  land  upon 
which  is  located  the  village  of  Morris  Run,  where  the  company 
operates,  belonged  to  it,  and  at  the  present  time  ninety  per  cent, 
of  the  dwelling  houses  erected  thereon  are  owned  by  the  company 
and  occupied  by  its  employees. 

The  respondent  is  under  no  charter  obligation  to  render  pub- 
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lie  electric  light  or  power  service.  It  appears  that  some  years 
since,  it  installed  a  plant  for  the  purpose  of  generating  electricity 
for  its  mining  operations.  Following  this  it  wired  some  of  the 
dwelling  houses  and  supplied  its  tenants  with  electric  lights.  It 
gradually  extended  this  service  until  it  now  has  276  consumers 
of  electricity. 

This  public  service  was  performed  by  it,  as  the  evidence 
shows,  at  less  than  cost  and  the  purpose,  as  stated  by  the  com- 
pany officials,  was  to  improve  the  living  conditions  at  Morris 
Run  and  to  promote  civic  interest. 

According  to  the  company's  books,  its  actual  losses  for  this 
public  service  over  a  series  of  fiscal  years,  ending  November  1st, 
were  as  follows:  In  1915,  $417.57;  in  1916,  $893.35;  in  1917,  $1,- 
775.57;  in  1918,  $3,103.33.  Because  of  the  mounting  losses  on 
operations,  the  company  filed  a  new  tariff,  effective  July  1,  1918, 
under  the  terms  of  which  its  flat  rate  service  charges  were  in- 
creased from  thirty  cents  per  month  for  sixteen  candle-power 
lamp  to  sixty -five  cents  per  month  for  a  twenty-five  watt  lamp, 
and  it  imposed  a  minimum  monthly  charge  of  $1.50,  which 
amount  it  is  agreed  shall  be  reduced  to  $1.00. 

On  September  5th,  1918,  after  the  effective  date,  this  com- 
plaint was  filed,  alleging  that  the  increased  rates  were  unjust 
and  unreasonable,  and  in  the  complaint  it  was  alleged  that  the 
respondent  was  discriminating  against  its  patrons  by  refusing 
to  install  meters  for  those  of  its  consumers  who  desired  metered 
service. 

It  appears  that  out  of  276  Customers  there  are  but  nine 
meters.  All  of  these  metered  consumers,  with  the  exception  of 
the  Postmaster  and  possibly  one  othei*,  have  from  fourteen  to 
one  hundred  lights  installed.  Of  the  267  flat  rate  consumers 
seventeen  have  but  one  light,  eighty-seven  have  two,  one  hundred 
and  seven  have  three,  forty  have  four,  eleven  have  five,  three 
have  six  and  two  have  seven  lights. 

If  we  were  to  compel  the  respondent  to  equip  this  locality 
with  metered  service,  it  would  be  at  an  expense  of  several  thou- 
sand dollars  and  would  unquestionably  require  a  very  material 
increase  in  the  rates  which  the  present  flat  rate  consumers  pay, 
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and  therefore  the  idea,  which  evidently  actuated  the  compla'n- 
ants  in  bringing  this  complaint,  that  being  placed  on  a  metered 
basis  would  give  them  more  favorable  rates  than  they  now  re- 
ceive on  the  Mate  rate  base,  would  not  be  realized. 

We  are  not  prepared  to  say  that  in  all  cases  it  constitute; 
unjust  discrimination  to  classify  consumers  and  provide  meters 
for  some  and  not  for  others.  Each  case  must  lie  decided  upon 
the  facts  which  it  furnishes. 

It  was  not  seriously  contended  that  the  tiate  rates  were  un- 
just and  unreasonable.  In  fact,  it  was  clearly  demonstrated  by 
tlie  books  of  the  company  that  the  present  rates  would  yield  re- 
spondent a  sum  barely  sufficient  to  pay  the  operating  expenses 
without  allowance  for  depreciation  or  any  provision  for  fair  re- 
turn. So  long  as  the  company  is  willing  to  continue  its  service 
on  this  basis,  and  not  to  exact  any  profit  on  its  investment  for 
property  devoted  to  public  use,  it  seems  unwise  to  require  the  in- 
stallation of  meters  for  patrons  using  such  a  small  number  of 
lights. 

hi  reaching  this  conclusion,  the  Commission  takes  into 
consideration  that  this  mining  company  is  not  operating  its  elec- 
tric light  service  for  the  purpose  of  profit,  that  it  is  not  at  all 
certain  that  it  can  be  compelled  to  continue  its  electric  lighting 
if  it  seeks  to  withdraw  from  the  held  of  public  service. 

Metered  service  has  commended  itself  to  this  Commission 
in  many  instances,  but  like  all  administrative  policies  is  not  to 
bo  arbitrarily  enforced  in  all  eases.  The  final  test  is  the  public 
convenience  and  benefits.  So,  considering  this  case,  we  are  of 
the  opinion  that  to  order  meters  to  be  installed  for  those  patrons 
who  have  such  small  numbers  of  lights  would  necessitate  in- 
creased rates  for  no  greater  service  than  they  now  receive. 

The  language  of  respondent  s  tariff  is  not  free  from  objec- 
tion. An  appropriate  supplement  should  be  filed,  clearly  indi- 
cating those  who  are  entitled  to  metered  service  and  those 
who  are  not,  that  they,  being  classified,  may  be  advised.  The 
minimum  charge  of  $1.00  should  be  substituted  for  the  filed  rate 
of  $1.50. 

The  complaint,  with  respect  to  the  matters  indicated,  should 
be  sustained. 
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Order. 

This  matter  being  before  the  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file  and  having  been  duly  heard  and  submitted  by  the  par- 
ties and  due  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  on  the  date  hereof  having 
made  and  filed  a  report  containing  its  findings  of  fact  and  con- 
clusions thereon  which  said  report  is  hereby  approved  and  made 
part  hereof: 

Now,  to  wit,  February  10,  1919,  it  is  ordered  that  the  re- 
spondent, the  Morris  Run  Coal  Mining  Company,  shall  file  a  sup- 
plemental tariff  within  ten  days  from  the  date  of  the  service  of 
this  order  effective  upon  one  day's  notice  to  the  public  and  this 
Commission,  which  said  supplement  shall  be  classified  to  clearly 
show  those  entitled  to  metered  service  and  those  entitled  to  flat 
rate  service  and  providing  for  a  minimum  charge  of  $1.00  per 
month. 


JOHNSON  BRONZE  CO.  vs.  NEW  CASTLE  ELECTRIC  CO. 

Bates — Increase  of — Breach  of  contract — Discrimination. 

It  is  not  discrimination  to  charge  different  rates  for  different 
service. 

Bates  fired  by  the  Commission  nullify  those  fixed  by  con- 
tract. 

Complaint  Docket  No.  2542. 
REPORT  AND  ORDER  OP  THE  COMMISSION. 
MAGEE.  Commissioner,  Feb.  7,  1919: 

On  March  29th,  1916,  the  parties  entered  into  a  written  con- 
tract to  the  effect  that  the  complainant  was  to  be  supplied  with 
electric  current  for  power  consumption  for  live  years,  at  the 
-ates  then  provided  in  the  respondent's  tariff.    On  June  1,  1918, 
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the  respondent  put  into  effect  a  new  tariff  and  another  on  No- 
vember 25.  1918,  both  of  which  contained  increased  rates  affect- 
ing all  classes  of  consumers.  Respondent  gave  complainant  no- 
tice of  the  cancellation  of  the  five  year  contract  and  has  been 
sending  it  bills  for  its  consumption  at  the  new  rates.  Complain- 
ant denies  the  right  of  the  respondent  to  cancel  the  contract,  dis- 
putes the  reasonableness  of  the  rate  under  the  present  tariff  and 
asserts  discrimination,  alleging  that  a  certain  other  consumer, 
the  Standard  Engineering  Company  of  Ellwood  City  enjoys  a 
lower  rate. 

As  to  the  charge  of  discrimination,  it  appeared  at  the  hear- 
ing that  the  said  Standard  Engineering  Company  was  being 
charged  under  a  different  schedule  of  the  tariff  and  the  testimony 
clearly  showed  that  that  company  and  the  complainant  received 
different  services  and  therefore  are  properly  classified  differently 
under  the  provisions  of  the  tariff. 

As  to  the  reasonableness  of  the  new  rates,  the  respondent  of- 
fered testimony  to  the  effect  that  the  increased  operating  costs 
were  larger  than  the  revenue  which  the  increased  rates  would 
produce  with  a  similar  volume  of  output  and  this  was  not  se- 
riously questioned  by  the  testimony  of  the  complainant,  which 
was  general  in  its  nature. 

Complainant's  contention  as  to  his  rights  under  the  five  year 
contract  fall  in  the  face  of  Leiper  vs.  Baltimore  &  Ohio  Railroad 
Company.  262  Pa.  St.  328 : 

"It  would  be  impossible  for  the  Commission  to  enforce 
an  equality  of  reasonable  rates,  except  upon  the  basis  that  it 
is  not  bound  by  contracts  previously  entered  into  between 
a  public  service  company  and  either  a  municipality,  another 
corporation  or  a  private  individual." 

The  complaint  therefore  should  be  dismissed. 

Order. 

This  matter  being  before  the  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
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flip  and  having  been  heard  and  submitted  by  the  parties  and 
itSTof  the  niters  and  things  involved  having  been 
aid  the  Commission  having  on  the  date  hereof  mad  and 
filed  of  reoord  a  report  eontaining  its  findings  of  fact  and  coa- 
^il  ZL,  which  said  report  is  hereby  approved  ana  made 

*  ^^irtwit,  February  4th,  1919,  it  is  ordered  that  the  com- 
plaint in  this  ease  be  and  the  same  is  hereby  dismissed. 


OAK  EXTRACT  COMPANY  vs.  NEWPORT  AND  SHER- 
MAN'S VALLEY  R.  R.  CO. 


the 


Rah  s-fncrcase  of— Intrastate  raUro^s-Jurisdiciwn 
B    Co^ZZJorders  of  Director  General  of  RaMro^s 
Relinquishment  of  Federal  control. 

The  rates  fired  by  the  Commission  for  an  mtra-state  carrier 
may  Z  clLged  uktMn  three  years  without  tU  consent*  the 
("Lnission.  This  is  especially  true  when  Federal  control  nas 
lice'n  relinquished. 

Complaint  Docket  No.  2359. 
REPORT  AND  ORDER  OF  THE  COMMISSION. 

BY  THE  COMMISSION  Feb.  10,  1919: 
This  complaint  is  against  the  rates  of  the  respondent  com- 
pany for  the  transportation  of  extract  wood  from  various  points 
In  Pennsylvania  to  Newport,  and  alleges  that  said  rates  are  ille- 
gal, unreasonable,  unf air  and  excessive. 

From  the  report  it  appears  that  the  question  of  rates  fo 
service  here  involved  was  before  this  Commission  and  that  the 
Commission,  after  hearing,  determined  and  fi^  said  rates  as 
will  be  seen  by  reference  to  the  proceedings  m  the  case  of  Hu 
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Oak  Extract  Company  vs.  the  respondent  railroad  company  at 
Complaint  Docket  No.  1842. 

The  rates  complained  against  which  are  largely  in  excess 
of  those  fixed  by  this  Commission,  were  put  into  effect  by  the 
respondent  in  compliance  with  an  order  of  the  Director  General 
of  Railroads  known  as  Order  No.  28,  and  have  been  charged  and 
collected  by  the  respondent  since  June  25th,  1918.  without  the 
approval  of  this  Commission. 

Under  these  facts,  the  case  presented  to  the  Commission 
raises  the  same  question  which  we  have  decided  in  New  Jersey 
Zinc.  Company  vs.  Central  Railroad  Company  of  New  Jersey. 
C.  D.  116,  and  in  line  with  that  decision  we  again  hold  that 
neither  the  Director  General  of  Railroads  nor  the  respondent 
company  is  authorized  to  change  a  rate  determined  by  this 
Commission  within  three  years  of  the  date  of  such  determination, 
without  the  approval  of  the  Commission.  Such  approval  not 
having  been  obtained,  we  conclude  that  the  rates  complained  of 
can  not  lawfully  lie  collected  by  the  respondent. 

The  contention  of  the  respondent  that  these  rates  can  not  now 
be  changed  except  in  the  manner  prescribed  by  the  Interstate 
Commerce  Commission  can  not  be  sustained.  If  that  Commission 
had  any  control  over  intra-state  rates,  which  we  deny,  it  was 
limited  to  the  period  of  Federal  control  and  ended  when  the  road 
was  released  from  that  control.  This  control  has  been  offered  as 
an  excuse  for  many  acts  which  we  think  are  illegal  and  in  direct 
violation  of  the  sovereign  rights  of  the  Commonwealth,  but  the 
time  has  now  come  when  it  is  imperative  that  the  State  shall 
assert  its  rights.  No  reasonable  interpretation  of  the  Acts  of 
Congress  or  of  the  proclamation  of  the  President  can  sustain  the. 
position  contended  for.  that  is  that  Federal  control  of  an  intra- 
state carrier  continue  even  after  such  carrier  has  been  turned 
back  to  its  owners. 

If  the  respondent  desires  and  is  entitled  to  change  the  rates 
established  by  this  Commission,  it  must  proceed  in  the  manner 
prescribed  by  the  Public  Service  Commision  Law.  and  for  this 
reason  we  direct  that  the  complaint  be  sustained  and  that  an 
crder  issue  to  the  respondent  directing  it  to  cease  and  desist 
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from  charging  and  collecting  for  the  transportation  in  question 
any  rates  in  excess  of  those  established  by  this  Commission. 

Order. 

This  matter  being  before  the  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  svdmiitted  by  the  parties, 
and  full  investigation  of  the  matters  and  hings  involved  having 
been  had,  and  the  Commission  having,  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  a  part  hereof: 

Now,  to  wit,  February  10th,  1919,  the  Newport  and  Sher- 
man's Valley  Railroad  Company  is  ordered  and  directed  to  cease 
and  desist  from  charging  and  collecting  for  the  transportation 
of  extract  wood  any  rates  different  from  those  determined  by 
this  Commission  by  its  order  of  May  28th,  1918,  Complaint 
Docket  No.  1842.    (4  Dep.  Rep.  1259.) 


CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING  MON- 
DAY, FEBRUARY  17,  1919. 

Monday,  February  17.  1-30 

Argument 
Harkisburg 
C.  2335.    Borough  of  Catasauqua 
C.  2337.    Borough  of  Emaus 
C.  2338.    John  A.  Seimetz 
C.  2342.    Clarence  Rinker,  et  al. 
C.  2345.    Borough  of  North  Catasauqua 
C.  2427.    Township  of  Whitehall 
C.  2449.    John  Gold,  et  al. 

vs. 

Lehigh  Valley  Transit  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  of  fare. 
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A.  2061-1918.  Application  of  the  Lehigh  Valley  Transit 
Company  for  approval  of  withdrawal  of  the  Allentown-Catasau- 
qua  round  trip  tickets. 

C.  2571.  Henry  J.  Schaad  vs.  Lehigh  Valley  Railroad  Com- 
pany. In  re:  Alleged  inadequate  and  insufficient  passenger  train 
service  and  express  service  on  the  Bowman's  Creek  branch  of  re- 
spondent company. 

H raring 

A.  2306-1919.  Application  of  the  Mutual  Telephone  Com- 
pany and  the  Erie  Lighting  Company  for  approval  of  amend- 
ment to  an  agreement  between  said  companies,  providing  for  the 
joint  use  of  poles  in  the  city  and  county  of  Erie. 

Wednesday,  February  19.  9.30  A.  M. 

Conference. 
Harrisburg 

A.  266-1915.  Application  of  the  borough  of  Kittanning  for 
approval  of  the  construction  of  municipal  water  works  for  the 
purpose  of  supplying  water  to  the  public  in  said  borough. 

Hearings. 

C.  2153.  Pittsburgh  Steel  Company  vs.  Monongahela  Rail- 
way Company,  et  al.  In  re:  Alleging  excessive  charge  for  the 
transportation  of  coke  from  the  Klondike  Coal  Region  to  Mones- 
sen,  and  praying  for  reparation  thereon. 

C.  2154.  Pittsburgh  Steel  Company  vs.  Pittsburgh  &  Lake 
Erie  Railroad  Company.  In  re:  Alleging  excessive  charge  for 
the  transportation  of  coal  between  points  within  the  seven-mile 
radius  to  Monessen.  and  praying  for  reparation  thereon. 

M.  C.  1003-1919.  Contract  between  the  Citizens  Light. 
Heat  and  Power  Company  of  Pennsylvania  and  the  township  of 
West  Taylor,  Cambria  county,  for  lighting  certain  highways  in 
said  township  for  a  period  of  five  years. 

M.  C.  1004-1919.  Contract  between  the  Penn  Electric  Ser- 
vice Company  and  the  borough  of  Berlin,  Somerset  county,  for 
furnishing  electrical  power  for  operation  of  a  municipal  electric 
light  plant,  for  a  period  of  three  years. 
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\  2293  1919  Application  of  the  Philadelphia  and  Reading 
Railway  Company  for  approval  of  the  re-location  of  an  existing 
crossing  at  grade  and  the  construction  of  a  new  crossing  at  grade 
a,  ooint  where  an  additional  track  of  said  company  crosses  .North 
Railroad  street  near  its  intersection  with  Biddle  street  in  the  bor 
h  of  Tamauqua.  ( Hearing  not  to  be  called  until  11.30  A.  M. 
A  2297-1919  Application  of  John  H.  Scanlon  for  approval 
P  the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier  between  the  village  of  Eynon  and  the  bor- 
ou»h  of  Archbald,  Lackawanna  county. 

2.00  P.  M. 


0U£ 


O 


\  1947-1918  Application  of  the  Pennsylvania  Railroad 
C  panv,  lessee,  for  approval  of  the  construction  of  an  addi- 
tional crossing  at  grade  of  Market  street  near  Marcus  Hook  Pas- 
senger station  in  Lower  Chichester  township,  Delaware  county. 

10.00  A.  M. 

City  Hall — Philadelphia. 
C.  1992.    City  of  Chester 

C.  2138.    Third  Street  Business  Men's  Assn.  of  City  ot 
Chester 
vs. 

Southern  Pennsylvania  Traction  Company. 
In  re:  Alleged  unjust  and  unreasonable  increase  hi  rates  of  fare. 
C.  2319.    Borough  of  Sellersville 
C.  2327.    Gibert  L.  Thompson 
C.  2328.    Borough  Perkasie 
vs. 

Highland  Gas  Company. 
In  re:  Alleging  unjust  and  unreasonable  increase  in  rates  for 

gas  service. 

C.  2602.    Edward  P.  Bliss 
C.  2603.    Olivia  B.  Atchison 
C.  2604.    Charles  S.  Quinn 
vs. 

Springfield  Consolidated  Water  Company 
In  re:  Alleging  failure  to  comply  with  order  of  the  Commission 
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issued  April  8th,  1918,  in  C.  170,  in  the  matter  of  installing 
meters  where  service  is  being  rendered  at  a  flat  rate. 

10.15  A.  H. 

C.  2314.  United  Business  Men's  Assn.  of  Philadelphia  vs. 
the  Bell  Telephone  Company  of  Pennsylvania.  In  re :  Alleged 
inadequate  and  insufficient  facilities  for  the  registering  of  out- 
going calls  in  the  city  of  Philadelphia. 

Thursday,  February  20.  9.S0  A.  M. 

Hearings 
Harrisburg. 

M.  C.  1006-1919.  Contract  between  the  Beaver  County 
Light  Company  and  the  borough  of  Fallston.  for  Lighting  the 
streets  of  the  borough  for  a  period  of  five  years. 

M.  C.  995-1919.  Contract  between  the  Philadelphia  and 
Reading  Railway  Company  and  the  township  of  Cheltenham. 
Montgomery  county,  providing  for  certain  changes  to  the  exist- 
ing crossing  below  grade,  the  construction  of  a  new  crossing  be- 
low grade,  the  elimination  of  an  existing  crossing  at  grade  and 
the  construction  of  a  pedestrian  crossing  below  grade. 

A.  2301-1919.  Application  of  the  Philadelphia  and  Reading 
Railway  Company  for  the  approval  of  the  alteration  of  an  exist- 
ing crossing  below  grade  at  a  point  where  a  public  highway 
known  as  Greenwood  avenue  crosses  the  tracks  of  the  saict  com- 
pany 330  feet  south  of  Jenkintown  station,  in  Cheltenham  town- 
ship. Montgomery  county. 

A.  2302-1919.  Application  of  the  Philadelphia  and  Reading 
Eailway  Company  for  approval  of  the  construction,  operation 
and  maintenance  of  a  crossing  below  grade  at  a  point  where  a 
new  public  highway  will  cross  the  tracks  of  said  company  1860 
feet  south  of  Elkins  Park  station,  in  Cheltenham  township,  Mont- 
gomery county. 

A.  2303-1919.  Application  of  the  Philadelphia  and  Reading- 
Railway  Company  for  approval  of  the  abolition  of  a  crossing  at 
grade  at  point  where  a  public  highway  known  as  Ashbourne  road 
crosses  the  tracks  of  said  company  1.110  feet  south  of  Elkins 
Park  station,  in  Cheltenham  township,  Montgomery  county,  and 
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the  construction  in  lieu  thereof  of  a  pedestrian  crossing  below 
grade. 

A.  2304-1919.  Application  of  the  Philadelphia  and  Reading 
Railway  Company  for  approval  of  the  abolition  of  a  crossing  be- 
low grade  at  a  point  where  a  public  highway  known  as  .Mountain 
avenue  crosses  the  tracks  of  said  company  2,675  teet  south  of 
Elkins  Park  station,  Cheltenham  township,  Montgomery  county, 
and  the  construction  in  lieu  thereof  of  a  pedestrian  crossing 
above  the  grade  of  the  said  railway  company. 

A.  2307-1919.  Application  of  Valentine  Simon  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier  between  the  borough  of  Dallastown  and  the 
city  of  York,  York  county. 

Friday,  February  21.  9.30  A.  M. 

WlLLIAMSPORT. 

C.  2595.    Borough  of  Jersey  Shore,  et  al. 
C.  2597.    Susquehanna  Silk  Mills 

C.  2599.    W.  G.  McAdoo,  Director  General  of  Railroads, 
et  al. 
vs. 

Jersey  shore  Water  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rate  of  fare, 
ter  service. 

10.00  A.  M. 

Sharon. 

C.  2141.    D.  T.  Haddock 
C.  2145.    Sharon  Chamber  of  Commerce 
C.  2146.    Borough  of  Sharon 
C.  2161.    Borough  of  Wheatland 
C.  2162.    Borough  of  Middlesex 
C.  2163.    Borough  of  Sharpsville 
C.  2588.    Borough  of  Farrell 
vs. 

Mahoning  &  Shenango  Railway  &  Light  Company 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rate  of  fare 
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/  \ 

Executive  Department 

V  .  _y 

APPOINTMENTS. 

Public  Service  Commissioners — Harold  M.  McClure,  Lewis- 
burg,  reappointed,  term  ends  July  1,  1923;  Sidney  Kay  Shelby, 
Uniontown,  succeeding  W.  A.  Magee,  term  ends  July  1.  11)28; 
Samuel  M.  Clement,  Jr.,  Philadelphia,  succeeding  M.  J.  Ryan, 
term  ends  July  1,  1921. 

Magistrate — Philadelphia — J.  S.  O'Brien,  succeeding  George 
Persch. 

Judge,  Somerset  County — Francis  J.  Kooser.  Somerset,  to 
fill  vacancy  caused  by  death. 


STATEMENT  OX  JUDICIAL  APPOINTMENT. 

In  speaking  of  the  appointment  of  the  ex-Judge  Kooser  to 
the  vacancy  on  the  Somerset  bench  Governor  Spronl  let  it  be 
known  that  he  had  no  desire  to  enter  into  any  factional  alignment 
there.  There  was  a  great  divergence  of  opinion  apparently  be- 
tween the  various  political  elements  in  the  county  and  among  the 
members  of  the  Bar,  as  to  the  succession,  and  as  Judge  RuppeL 
had  been  ill  for  several  months  the  business  of  the  court  has 
been  much  delayed  and  there  is  a  great  accumulation  of  matter 
awaiting  attention.  Rather  than  await  an  agreement  between 
the  different  factions  the  Governor  decided  that  the  Common- 
wealth's business  was  paramount  and  should  be  cared  for  and  as 
Judge  Kooser  had  had  ten  years'  experience  as  a  judge  and 
could  assume  his  duties  at  once,  his  appointment  was  promptly 
settled  upon.  The  people  of  the  county  will  now  have  abundant 
time  to  nominate  and  elect  a  judge  who  will  be  satisfactory  to 
them.  It  is  understood  Judge  Kooser  will  not  be  a  candidate  at 
the  election  next  Pall. 
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Secretary  of  the  Commonwealth 


CHARTERS  ISSUED. 


Name 


Location  Business 


Capital 

Andover    Sanitary    Dairy  Co., 

Herman  Strong,  Treas,   Pittsburgh,    $7,500 

American   Beauty   Silk  Co.,  H. 

H.  Stockel,  Treas  Allentown,    30,000 

American   Provision   Co.,   J.  J. 

Shields,  Jr.,  Treas.,   Pittsburgh   10,000 

Atlantic  Big  Vein  Coal  Co.,  J. 

J.  Hoblitzell,  Treas  Myersdale   200,000 

Bentleyville     Automobile  Co., 

Geo.  H.  Peck,  Treas  Bentleyville,    10,000 

C.  L.  Walker  Co.,  H.  L.  Morse. 

Treas.,   Erie,   Soda  fountain  equip- 
ment,   30,000 

Coalmont     Sales     Co.,     T.  K. 

Cheyney,  Treas.,  Philadelphia,       Coal,    5,000 

Consumers   Cake   Co.,   The,  W. 

C.  MacNutt,  Treas.,  Phila.,  .  .  Allentown   15,000 

Corry  Milling  &  Supply  Co.,  A. 

L.  Hasbrouck,  Treas.,   Corry,    20,000 

Ever  Ready  Bldg.  &  Loan  Assn., 

Morris  Zerby,  Treas.,   Philadelphia,    3,000,000 

Felix  A.  Tomalino  &  Co.,  Inc., 

Erienne  Doutre,  Treas  Philadelphia,  Silk  mfgs.,  ..  25,000 

Fuller  Label  &  Box  Co.,  Jerome 

Wolff,    Treas  Pittsburgh,    10,000 

Hanly  Morris  Carbon  Remover 

and  Auto  Products  Co.,  F.  W.  ♦ 

Jones',   Treas.,   Pittsburgh   5,000 

Hotel  Soap  &  Grease  Co.,  A.  G. 

Sauer,  Treas.,  Pittsburgh,  Pa. .Spring  Garden,    10,000 

J.  B.  Eberhart  Co.,  J.  B.  Eber- 

hart,  Treas  Punxsutawney,   Gen'l   Store  25,000 

J.  Frank  McCall  Bldg.  Assn.,  Jos. 

H.  Taulane,  Treas.,   Philadelphia,    2,000,000 

James  Yocom  &  Son  Inc.,  Thos. 

C.  Yocom,  Treas.,  Cynwyd,  Pa. .Philadelphia,  Castings,  ....  50,000 

Lehigh   Valley    Ice   Co.,    F.  N., 

Fritch,  Treas.,  Bethlehem,  Pa.,Catasauqua   50,000 

Lindsay  Chaplet  &  Mfg.  Co.,  A. 
L.    Sessions,    Treas.,  Bristol, 

Conn  Philadelphia   10,000 
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MeCreary  Roofing  Co.,  P.  S.  Mc- 

Creary,  Treas  Erie   30,000 

M.    Beckerman    Co.,    Inc.,  Max 

Beckerman,  Treas  Philadelphia,  Clothing   50,000 

Melra  Auto  Co..  A.  W.  McCand- 

less,  Treas.,   Pittsburgh   10,000 

Merchants     Realty  Investment 

Co.,  Wm,  B.  Leaf,  Treas  Philadelphia   15,000 

Morris   Drug   Co.,    G.    P.  Yost, 

Treas  York,    100,000 

Niagara  Motor  Sales  Co.,  Carl  L. 

Selke,  Treas.,  .  Erie,    25,000 

North  American  Button  Mfg.  Co., 

Inc.,  Wm.  Waukel,  Treas  Philadelphia   60.000 

Raab  &  Wieder,  Geo.  W.  Haney, 

Treas  Philadelphia,  Wearing 

apparel   20,000 

Rose  Bros.  Auto  Co.,  M.  L.  Rose, 

Treas  Greensburg   30,000 

St.  Anthony  Bldg.  &  Loan  Assn., 

No.  2,  Frank  J.  Ryan.  Treas., Philadelphia   1,000,000 

Select    Stockholders'     Bldg.  & 
Loan    Assn.,    Wm.  Garfield, 

Treas  Philadelphia   1,000,000 

William   P.   Masterson   Bldg.  & 
Loan   Assn.,   Wm.    H.  Logan, 

Treas  Philadelphia   1,000,000 
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State  Board  of  Charities 


AGGREGATE  OF  THE  APPROPRIATIONS  ASKED  AND 
RECOMMENDED   BY   THE    BOARD   OP  PUBLIC 
CHARITIES  TO  THE  LEGISLATURE  OF  1919. 

State  Institutions 

Maintenance.  Buildings. 

Amount  received  session  of  1917,   $4,047,693.29  $2,916,753.00 

Amount  applied  for  1919-21,    5,254,009.76  3,715,889.76 

Amount  recommended  for  1919-21,   4,773,156.63  1,995,944.45 

Semi-State  Institutions 

Amount  received  session  1917                       1,447,579.87  148,428.00 

Amount  applied  for  1919-21,                            2,094,459.49  81'21H2 

Amount  recommended  for  1919-21,                  1,755,400.00  50,000.00 

Hospitals 

Amount  received  session  1917,   5,247,500.00 

Amount  applied  for  1919-21,    8,654,056.00  2,429,800.00 

Amount  recommended  for  1919-21,    6,539,466.00   

Sanatoria. 

Amount  received  session  1917,    272,000.00 


203,000.00 


ZZZi  appHed  for  1919-21,  . .  \   262,000.00  10,000.00 

Amount  recommended  for  1919-21,    185,200.00   

Homes,  Asylums,  Etc. 

Amount  received  session  1917   oooS'SS 

Amount  applied  for  1919-21   j'SS'S 

Amount  recommended  1919-21,    I,o60,689.20   

Recapitulation 

*Amount   received,   session   of   1917,   maintenance  and     ^  ^  ^ ^ 

buildings,   ; 

** Amount  applied  for  1919-21,  maintenance  -and  build-    U  ^2Z&.21 

Amounfrecommended  'for  '  1919-1921, '  maintenance  and    ^  ^        ^  ^ 

^To^lfSuntshould'be  added  RgOO^OO.OO  winch  was  appropriated 

».^8S?£S: '£T£J£k  r,5«0,«00  00  forr  maintenance 
of  the  indigent  insane  for  the  next  two  years,  1919-1921. 
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Workmen's  Compensation  Forms 

(Revised 
PRICE  LIST 

Forms  W-l,  W-2,  W-3,  W-4,  W-5,  W-6,  W-7, 
W-7a,  W-8,  W-9,  W-ll,  W-12,  W-13. 
W-14a,  W-16,  W-17,  W-20,  W-21,  W-22, 
W-23,  W-24,  W-2 7.  W-28,  W-29,  W-32. 
W-33,  W-34,  W-35,  W-36,  W-37,  W-38, 
W-39,  W-40,  W-41,  W-42,  W-43,  W-44, 
W-4 5,  W-46,  W-47,  W-48,  W-49,  W-50, 
W-51,   W-51a,   W-51b,   W-51c,  W-52, 

W-53,  W-54,  100  copies  $1.00 

Form  W-15a   100  copies  2.00 

Forms  W-14,  W-15  and  W-30  .  .  .100  copies  3.00 

Forms  W-10  and  W-18  100  copies  3.00 

Form  W-l 9  and  W-31   100  copies  4.00 

Forms  W-25  and  W-26   100  copies  2.50 

Form  S.  0  100  copies  4.50 

Form  S.  O.  M.  100  copies      7 . 50 


Prices  Subject  to  change  without  notice. 
Special  prices  on  quantity  lots. 
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/  

I  Legislature 
\  

BILLS  INTRODUCED 

Senate 

No.  170.  Feb.  11.  An  act  providing  for  the  formation  and 
regulation  of  stock  corporations  having  either  or 
both  preferred  to  common  stock  without  nominal  or 
par  value,  and  authorizing  such  corporations  to 
issue  shares  without  par  valne  upon  formation  re- 
organization, merger  or  consolidation. 

No.  193.  Feb.  17.  An  act  to  exempt  from  the  payment  of  in- 
heritance taxes,  bequests  and  devises  to  institutions 
of  purely  public  charity. 

No.  206.  Feb.  17.  An  act  authorizing  foreign  corporations  to 
erect  and  maintain  buildings  and  manufacturing 
establishments,  and  to  take.  hold,  mortgage,  lease 
and  convey  real  .estate  necessary  and  proper  for  such 
purposes. 

House 

No.  291.  Feb.  11.  An  act  concerning  fraudulent  conveyances 
and  to  make  uniform  the  law  relating  thereto. 

No.  293.  Feb.  11.  Amendment  to  sub-section  (f)  of  Section  1, 
of  Article  II  of  the  Public  Service  Company  Law, 
1913,  P.  L.  1374.  providing  that  when  any  increase 
has  been  made  in  tariffs,  etc..  against  which  a  pro- 
test has  been  tiled,  a  certificate  of  payment  in  excess 
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of  old  rate  be  given  to  patron,  under  penalty  of 
$200. 

No.  301.  Feb.  11.  Appointment  of  commission  for  constitu- 
tional revision. 

No.  302.  Feb.  11.  An  act  giving  the  Insurance  Commissioner 
the  right  to  change  rates  or  remove  discrimination 
in  the  fixing  of  insurance  rates  by  fire  insurance 
companies  or  rating  bureaus. 

No.  303.  Feb.  11.  An  act  making  owner  or  occupier  of  prem- 
ises liable  for  material  and  labor  furnished  to  con- 
tractor or  sub-contractor  "unless  the  latter  file  bond, 
etc. 

No.  320.  Feb.  11.  A  joint  resolution  proposing  an  amendment 
to  Section  6  of  Article  VIII  of  the  Constitution  of 
Pennsylvania  by  providing  that  voters  unavoid- 
ably absent  on  election  day  may  cast  ballot  in 
manner  to  be  provided  by  law. 

No.  333.  Feb.  11.  Proposing  an  election  for  the  purpose  of 
voting  for  a  constitutional  convention. 

No.  342.    Feb.  11.    Amendment  to  General  Corporation  Act. 

187-1,  P.  L.  73.  by  validating  title  of  purchasers  of 
real  estate  of  corporations  sold  without  consent  of 
majority  in  value  of  stockholders. 

No.  350.  Feb.  17.  Appointment  of  commission  to  investigate 
causes  and  results  of  industrial  accidents,  and  to 
study  advanced  methods  of  safeguarding  against  the 
same. 

No.  351.  Feb.  17.  Concerning  industrial  banks,  defining  the 
.same,  and  providing  for  their  incorporation,  powers, 
supervision  and  control. 

No.  357.  Feb.  17.  Providing  that  every  corporation  doing  busi- 
ness in  Pennsylvania  shall  deposit  with  the  Bureau 
of  Statistics  a  sworn  list  giving  information  as  to  its 
capitalization,  bonded  indebtedness,  physical  value, 
gross  income,  gross  expenditures  for  previous  year, 
how  expenditures  were  proportioned  between  labo> 
capital,  taxes,  improvements  and  repairs,  etc. 
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No.  365.  Feb.  17.  Defining  and  prohibiting  monopolies,  trusts 
and  combinations  affecting  trade  and  commerce, 
prohibiting  discrimination,  providing  for  the  pro- 
duction of  evidence,  and  granting  certain  immuni- 
ties. 

No.  372.  Feb.  17.  An  act  to  prevent  fraud  and  deceit  in  the 
sale  of  stocks  and  securities  by  providing  for  the 
regulation,  registration  and  inspection  of  invest- 
ment companies  and  dealers. 


Attorney  General 


IN  RE:  EXTRADITION  OF  PERSONS  CHARGED  WITH 
COMMISSION  OF  PETTY  OFFENSES 

It  is  not  customary  in  Pennsylvania  to  honor  the  application 
of  a  governor  of  another  state  for  the  extradition  of  a  person 
charged  with  fornication  and  bastardy,  or  any  other  minor 
offense. 

Opinion  to  Hon.  William  C.  Sproiil,  Governor  of  Pennsyl- 
vania. 

WM.  M.  HARGEST,  Dep.  Atty.  Gen.,  Feb.  13,  1919: 

This  Department  has  before  it  the  application  of  the  Gover- 
nor of  Massachusetts  for  the  return  to  that  State  of  one  Spylios 
Assimakopules,  charged  with  the  crime  of  "begetting  with  child." 

You  have  submitted  to  us  this  requisition  and  asked  to  be 
advised  whether  it  should  be  honored.  The  crime  of  "begetting 
with  child"  named  in  this  requisition  is  essentially  the  same  as 
that  of  fornication  and  bastardy,  in  Pennsylvania  and  other 
states. 

At  the  Interstate  Extradition  Conference  held  in  New  York. 
August.  18S7.  it  was  resolved  by  the  representatives  of  the  several 
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states  there  assembled,  that  the  Governors  of  the  demanding 
states  should  discourage  the  proceedings  for  the  extradition  of 
persons  charged  with  petty  offenses,  and  that,  except  in  special 
cases  under  aggravating  circumstances,  no  demand  should  be 
made  in  such  cases. 

One  of  the  rules  adopted  pursuant  to  that  conference  was 
that  requisitions  should  not  issue  in  cases  of  fornication  and 
bastardy.  This  State  has  consistently  observed  that  rule,  and 
until  the  rule  is  changed  at  a  conference  of  the  governors  of  the 
various  states,  or  by  some  other  proper  advisory  authority,  so 
that  there  can  be  a  uniform  practice  on  the  subject.  I  think  the 
rule  should  be  adhered  to. 

I  am  informed  that  prior  to  1913  what  amounts  to  forni- 
cation and  bastardy  in  this  State  was  not  a  crime  in  Massachu- 
setts. It  was  made  a  crime  in  that  year  and  the  attitude  of  the 
State  toward  the  offense  has  been  since  that  time  materially 
changed.  This  is  not  so  in  Pennsylvania.  Fornication  and 
bastardy  has  been  a  criminal  offense  in  Pennsylvania  since  1860. 
Notwithstanding  it  has  been  regarded  as  a  crime  in  Pennsylvania 
yet  this  State  has  consistently  declined  to  ask  for  the  return  to 
it  of  persons  charged  here  with  that  offense.  The  uniformity  in 
carrying  out  the  rules  of  practiee  adopted  at  the  conference  in 
1887  should  not  depend  upon  the  change  of  attitude  in  any  par- 
ticular state,  because  in  that  event  confusion  would  be  intro- 
duced into  the  matter  of  issuing  and  granting  requisitions. 
There  might  be  a  comity  existing  between  Massachusetts  and 
Pennsylvania  in  requisitions  for  fornication  and  bastardy  which 
the  other  states  would  not  recognize.  There  might  be  a  eomit.x 
between  Pennsylvania  and  Ohio  for  extradition  in  cases  of  de- 
sertion which  other  states  would  not  recognize,  and  so  on,  as  to 
other  so-called  petty  offenses.  Confusion  would  be  bound  to 
result. 

Therefore,  it  is  better  thai  there  should  be  a  uniformity  of 
practice  as  far  as  possible. 

Pennsylvania  having  adhered  to  the  rides  of  practice,  and 
having  heretofore  declined  to  grant  or  honor  requisitions  in  cases 
of  fornication  and  bastardy.  1  am  of  opinion  that  no  exception 
should  be  made  in  this  case. 
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Workmen's  Compensation  Board 


HEARINGS  DE  NOVO. 

MRS.  DAMEY  BERRY  vs.  VICTOR  COAL  MIXING  CO. 

Violence  to  physical  structure  of  the  body — Striking  head- 
Cause  of  death. 

When  no  causal  connection  is  shown  between  the  accident 
suffered  in  tlie  course  of  the  employment  mid  a  cerebral  hem- 
orrhage resulting  in  death,  compensation  will  not  be  awarded  to 
the  dependents  of  the  deceased  employe. 

Hearing-  de  novo  held  at  Johnstown,  Pa.,  Dee.  17,  1918. 

BY  THE  BOARD.  Feb.  4.  1919 : 

Discussion 

A  careful  review  and  study  of  the  testimony  taken  before 
the  Referee  and  at  the  hearing"  de  novo  in  this  case  convinces  us 
that  the  alleged  accidental  injury  to  the  decedent's  head,  re- 
ceived on  January  30th.  1918.  was  not  the  cause,  either  directly 
or  indirectly,  of  the  cereberal  hemorrhage  which  five  days  later, 
to-wit:  February  4th,  1918.  caused  his  death.  We  are  brought  to 
this  conclusion  from  the  fact  that  the  deceased  showed  no  evi- 
dence of  cerebral  pressure  for  fully  five  days  after  the  happening 
of  the  alleged  accident.  The  clot,  discovered  at  the  post  mortem, 
was  of  such  magnitude  that,  had  the  hemorrhage  been  of  slow 
formation,  or  had  it  begun  to  flow  on  the  date  of  the  alleged  acci- 
dent, symptoms  of  cerebral  pressure  would  certainly  have  pre 
sented  themselves  soon  after  the  accident.  The  early  symptoms 
of  cerebral  hemorrhage  or  pressure  are:  congestion  of  the  face 
headache,  nausea,  vomiting,  restlessness,  delirium,  varying  de- 
grees of  unconsciousness,  slow  pulse,  irregular  breathing,  con- 
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tracted  pupils,  which  at  first  are  unequal,  the  larger  one  being  on 
the  side  of  the  compression,  later  dilated  and  fail  to  react  to 
light.  The  temperature  is  subnormal  and  arterial  pressure  is 
increased  at  first  and  later  lowered. 

On  the  day  that  the  deceased  first  consulted  his  physician, 
his  condition  presented  a  picture  quite  the  reverse  of  the  con- 
ditions above  recited.  He  returned  to  his  work  on  the  day  fol- 
lowing the  alleged  accident,  and  although  complaining,  he  was  up 
and  able  to  be  about  until  the  Sunday  following.  Sometime 
during  Sunday  night  he  got  up  for  the  purpose  of  going  to  the 
bathroom  and  fell.  In  our  judgment,  it  was  at  that  moment  that 
he  suffered  the  cerebral  hemorrhage,  for  not  until  then  did  he 
present  any  of  the  symptoms  or  manifestations  of  cerebral  hem- 
orrhage or  pressure,  but  immediately  following  this  fall,  they 
progressed  with  such  rapidity  as  to  cause  his  death  shortly  after- 
wards, which  satisfies  us  that  the  hemorrhage  was  sudden  in  on- 
set and  the  clot  rapid  in  formation  and  that  the  deceased  did  not 
suffer  from  a  slow  seeping  of  the  blood  into  the  brain. 

We  are  convinced  that  the  force  of  the  alleged  blow  was  not 
sufficient  to  cause  a  rupture  of  any  artery  or  interfere  in  any 
way  with  the  function  of  the  circulation  beneath  the  skull.  The 
brain  and  its  membranes  are  well  protected  by  spaces  between  the 
skull  and  the  membranes,  and  the  three  membranes  themselves, 
with  a  space  in  between  each  filled  with  cerebro-spinal  fluid,  act 
as  a  splendid  cushion  and  preserve  from  injury  the  brain  and  its 
covering,  due  to  any  external  force,  unless  it  is  severe.  A  severe 
blow  on  the  head  might  cause  a  hemorrhage,  but  it  would  have  to 
be  of  such  force  as  to  cause  a  concussion  sufficient  to  produce  un- 
consciousness. The  bump  on  the  head  suffered  by  the  deceased  on 
Wednesday,  January  30th,  1918,  was  merely  a  coincidence  and 
did  not  cause,  directly  or  indirectly,  the  cerebral  hemorrhage  pro- 
ducing the  death  of  the  said  Renn  Berry  five  days  later. 

We  are  therefore  obliged,  under  our  conclusions  as  to  the 
facts  in  this  case,  to  refuse  this  application  for  compensation,  for 
the  reason  that  the  death  of  the  said  Renn  Berry  was  not  due, 
directly  or  indirectly,  to  any  injury  resulting  from  an  accident 
while  in  the  course  of  his  employment  by  the  "defendant. 
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Findings  of  Fact 

1.  That  no  notice  was  served  by  Eenn  Berry  on  the  Victor 
Coal  Mining-  Company,  or  by  the  Victor  Coal  Mining  Company 
on  Renn  Berry,  rejecting  Article  III  of  the  "Workmen's  Compen- 
sation Act  of  1915. 

2.  That  the  Travelers  Insurance  Company  of  Hartford,  Con- 
necticut, insurance  carrier  for  the  defendant,  upon  petition,  was 
permitted  to  intervene  as  party  defendant. 

3.  That  Renn  Berry  died  on  February  4th.  1018.  leaving  to 
survive  him  a  widow,  the  claimant.  Mrs.  Damey  Berry,  with 
whom  he  resided  at  the  time  of  his  death,  and  one  son,  Thomas 
W.  Berry,  born  October  16th.  1916. 

4.  That  on  January  30th.  191s.  and  for  sometime  prior 
thereto,  Renn  Berry  had  been  employed  as  a  miner  at  the  de- 
fendant's mine  known  as  Haws  No.  1  Mine,  and  while  so  em- 
ployed, on  that  day.  struck  his  head  against  the  roof  of  the  mine, 
sustaining  a  contusion  of  the  scalp ;  and  that  the  said  injury  had 
no  causal  connection  with  the  death  of  Renn  Berry  occurring  five 
days  later,  resulting  from  a  cerebral  hemorrhage. 

5.  That  the  average  weekly  wages  of  the  decedent,  Renn 
Berry,  were  in  excess  of  $20.00.  and  that  the  expenses  of  the  last 
sickness  and  burial  exceeded  the  sum  of  $100.00. 

Conclusions  of  Laic 
Under  the  foregoing  findings  of  fact,  the  claim  is  disallowed. 


JOHN  B.  HARRIS  vs.  STATE  WORKMEN 'S  INSURANCE 

FUND 

Violence  io  physical  structure  of  the  boeh) — Struck  by  pit  wagon 
— Eesultincj  abscess — Total  disability 

Hearing  de  novo  held  Jan.  16,  1919. 
MACKET.  Chairman.  Feb.  6.  1919: 

The  Board  granted  a  hearing  de  novo  in  the  above  entitled 
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case  in  order  to  inquire  more  particularly  into  the  physical  con- 
dition of  the  claimant  as  a  result  of  the  injury  suffered  in  the 
course  of  employment  and  to  conduct  its  own  examination  of  the 
medical  testimony.  As  a  result  of  the  examination  of  Dr.  E.  R. 
Walters  who  had  l>een  rquested  to  examine  the  claimant  by  the 
Board,  we  are  unable  to  find  that  there  was  any  mistake  made  by 
the  Referee  and  therefore,  we  republish  his  findings  of  fact,  con- 
clusions of  law  and  make  the  same  the  finding's  and  award  of  the 
Board. 

Findings  of  Fact 

1 .  That  no  notice  was  served  by  either  party  upon  the  other, 
rejecting-  Article  III  of  the  Workmen's  Compensation  Act  of 
1915,  and  that  the  Referee  has  made  no  personal  investigation  of 
the  facts  in  this  case,  other  than  those  appearing  in  the  claim 
petition,  answer  filed,  and  those  adduced  at  the  hearing. 

2.  That  the  claimant.  John  B.  Harris,  was  employed  by  the 
defendant  company  as  a  general  utility  man  at  an  average  weekly 
wage  in  excess  of  $20. (X)  per  week,  at  its  mine  at  Smithton, 
Penna..  and  while  in  the  course  of  his  employment  on  November 
6.  1917.  and  while  riding  on  a  pit  wagon  down  the  mine  slope,  the 
claimant  alighted  from  the1  ear  and  walked  ahead  a  distance  of 
about  fifty  feet,  and  at  this  time  an  over-charge  shot  exploded, 
putting  out  the  lights  and  starting  the  pit  wagon  along  the 
track,  the  wagon  striking  the  claimant  on  the  hips  throwing  him 
a  distance  of  ten  or  twelve  feet,  and  causing  him  to  alight  astride 
the  trade.  The  claimant  got  on  his  feet  again  and  was  struck  the 
second  time  in  the  same  place  and  the  wheel  of  the  car  ran  over 
his  left  foot.  The  claimant  was  totally  disabled  for  four  or  five 
days  when  he  returned  to  work  and  worked  until  November  17th. 
when  he  again  became  totally  disabled  from  the  injuries  he  sus- 
tained and  was  treated  by  Dr.  L.  S.  Aspy  and  later  sent  to  the 
St.  Francis  Hospital  where  it  was  found  that  he  had  an  abscess 
and  fistula  which  was  due  to  the  injury  he  sustained  on  November 
6th.  1917.  The  claimant  was  operated  \ipon  in  the  hospital  for 
the  abscess  and  is  gradually  recovering.  His  physical  condition 
had  become  much  weakened  and  debilitated  due  to  the  abscess 
and  poisoning  going  through  his  system.    He  has  been  totally 
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disabled  since  November  17th,  1917  and  his  disability  still  con- 
tinues. 

3.  The  claimant  did  not  request  medical  services  of  the  de- 
fendant and  no  such  services  were  furnished  by  the  defendant, 
the  claimant  expending  the  sum  of  $257.00  for  medical  and  hos- 
pital services. 

Conclusions  of  Law 

1.  That  Article  III  of  the  Workmen's  Compensation  Act  of 
1915  applies  to  the  contract  of  employment  existing  between  the 
claimant  John  B.  Harris  and  the  defendant  Virginville  Coal  Com- 
pany on  November  6,  1917. 

2.  The  claimant  having  sustained  an  injury  by  accident 
while  in  the  course  of  his  employment  with  the  defendant  com- 
pany, resulting  in  total  disability  from  November  17.  1917,  he  is 
entitled  to  recover  compensation  as  provided  in  Section  306-A 
of  the  Workmen's  Compensation  Act  of  1915. 

Award 

To  the  claimant.  John  B.  Harris,  and  the  defendant,  Vir- 
ginville  Coal  Company,  compensation  at  the  rate  of  50%  of 
•>"20.00  or  $10.00  per  week,  for  a  period  beginning  December  1. 
1917  and  to  continue  so  long  as  the  disability  of  the  claimant 
remains  unchanged,  not  to  exceed  a  period  of  500  weeks  or  the 
total  sum  of  $4000.00  and  the  costs  of  this  proceeding  as  taxed  by 
the  Referee,  as  follows  : 

Louis  Burkey  one  day  @  $1.50  and  78  mi.  @  3c.  $3.84 

8.  S.  Momyer  one  day  @   51.50  and  78  mi.  @  3c.  3.84 

R.  A.  Wilkinson,  .  .one  day  @  1.50  and  78  mi.  @  3c.  3.84 
D.  L.  Zundell.  ...  one  day  (o>  1.50  and  78  mi.  @  3c.  3.84 
Dr.  L.  S;.  Aspy,  ...one  day  (Ft     1.50  and  78  mi.  (a  3c.  3.84 


Total. 


$19.20 
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APPEALS  FROM  DECISIONS  OF  REFEREES 
WILLIAM  WHITE  vs.  0.  BELLE XI 

Agreements — Termination  of — Practice  and  procedure 

The  practice  of  the  Board  is  to  terminate  agreements  as  of 
the  dole  th(  petition  is  filed.  But  when  disability  clearly  ceased 
prior  to  tin  date  of  /Hint/  of  said  petition,  the  Board  will  termi- 
nate the  agreement  as  of  the  dale  when  disability  ceased. 

Appeal  fromm  Order  of  Referee  Klauder,  Dist.  No.  1,  termi- 
nation Compensation  Agreement  No.  631887.  Modified. 

LEACH.  Commissioner,  Feb.  L  1919: 

This  is  an  appeal  on  the  part  of  the  defendant,  alleging  that 
the  Referee  erred  in  not  terminating  the  agreement  as  of  August 
16th.  1918,  when  the  claimant  returned  to  his  work. 

Tim  affidavit  to  the  petition  of  the  defendant  company  to 
terminate  is  dated  November  2nd,  1918.  Notices  were  served  in 
accordance  with  the  rules  and  regulations  of  the  Bureau,  on  the 
claimant  and  defendant,  and  no  answer  to  the  petition  of  the 
defendant  to  terminate  the  Compensation  Agreement  was  filed 
by  the  claimant,  nor  did  the  claimant  or  anyone  on  his  behalf, 
appeal'  at  the  time  and  place  set  by  the  Referee  for  the  hearing, 
and  no  reason  or  explanation  was  given  for  his  failure  to  ap- 
pear. 

It  has  been  the  policy  and  rule  of  the  Board  that  agreements 
can  be  terminated  only  by  a  final  receipt,  supplemental  agree- 
ment, or  by  the  tiling  of  a  petition  to  terminate  the  agreement, 
Hud  thai  where  no  final  receipt  or  supplemental  agreement  is 
entered  into  by  the  employe  and  employer,  the  agreement  for 
compensation  will  be  terminated,  if  the  facts  warrant,  as  of  the 
date  when  the  petition  to  terminate  is  filed  with  the  Workmen's 
Compensation  Bureau  at  Harrisburg.  Notwithstanding  the 
above  rule  and  general  policies  of  the  Board,  where  an  enforce- 
ment of  such  a  regulation  would  work  a  manifest  injustice,  it  is 
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clear  the  Board  should  not  hestitate  to  make  an  exception.  This 
case  presents  all  the  facts  necessary  to  warrant  the  Board  in  treat- 
ing it  as  an  exception,  since  it  is  not  denied  that  the  employe  re- 
turned to  his  usual  occupation  on  August  Kith.  1918.  and  where 
such  facts  are  found,  the  agreement  should  be  terminated  as  of 
the  date  when  the  disability  has  ceased  and  the  employe  returns 
to  his  work. 

Therefore,  the  order  heretofore  made  by  the  Referee  in  this 
case  is  modified  so  as  to  terminate  the  agreement  No.  6318;i7.  a> 
of  August  16th.  1918  instead  of  November  4th,  1918.  as  fixed  in 
said  order. 


ANNIE  SESTALIK  vs.  MeCONWAY  &  TORLEY  CO 

Dependents  and  dependency — Common  l<nv  wife — Children — la 

loco  parentis 

A  woman  who  lives  and  cohabits  with  a  man  to  whom  sh(  is 
engaged  to  he  married  cannot  he  considered  as  a  com  mini  la  a'  Wlfi 
and  thereby  become  entitled  in  compensation.  Her  children  are 
not  entitled  to  compensation  when  deceased  did  not  stand  in  loco 
parentis. 

Appeal  from  Disallowance  of  compensation  by  Referee 
Christley,  Dist.  No.  8.    Claim  Petition  No.  6287.  Affirmed. 

LEECH,  Commissioner.  Feb.  4,  1919: 

The  findings  of  fact  by  the  Referee  in  the  above  stated  ease 
are  adopted  by  the  Board  as  having  been  warranted  by  the  testi- 
mony. 

This  claim  was  founded  on  the  allegation  of  the  claimant 
that  she  was  the  common  law  wife  of  Mike  Sestalik,  the  deceased. 
There  is  nothing  in  the  evidence,  anywhere,  upon  which  snch  a 
finding  of  fact  could  have  been  based.  The  claimant  had  been 
previously  married  to  one  Mike  Rodisky.  to  whom  she  had  four 
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children,  namely :  John,  born  October  14th,  1907 ;  Andy,  bora 
November  17th,  1910;  Annie,  bom  May  10th,  1913;  Mike,  bom 
December  23rd,  1915.  Her  former  husband,  Mike  Rodisky,  died 
about  five  years  ago,  and  after  his  death  the  claimant  resided  at 
the  County  Home  for  a  time,  and  later  went  to  live  at  Etna,  with 
one  Martin  Kolsum.  to  whom  she  was  engaged  to  be  married  and 
a  marriage  license  had  been  issued  to  them.  They  disagreed  and 
the  marriage  was  never  consummated.  Afterwards,  the  deceased. 
Mike  Sestalik,  came  to  the  home  of  the  claimant  and  they  co- 
habited together  for  about  a  year  at  Etna,  and  later  came  to  Pitts 
burgh  and  continued  to  co-habit  together  for  a  period  of  about 
one  year  before  the  happening  of  the  accident  which  resulted  in 
his  death.  The  evidence  shows  they  were  engaged  to  be  married, 
but  that  the  marriage  was  never  consummated.  The  deceased 
contributed  sums  of  money  to  the  support  of  the  claimant  which 
was  also  used  towards  the  support  of  her  children. 

The  claimant  was  not  the  common  law  wife  of  the  deceased 
and  he  did  not  stand  in  loco  parentis  to  the- children  of  the  claim- 
ant. The  household  where  the  children  resided  was  the  claim- 
ant's household  and  not  that  of  the  deceased. 

The  findings  of  fact  and  conclusions  of  law  of  the  Referee 
are  approved,  and  the  disallowance  affirmed.  The  appeal  is  dis- 
missed. 


MARGARET  E.  GOODHART  vs.  GENERAL  ELECTRIC 

COMPANY 

Practice  and  procedure — Petition  to  re-open  cruse  after  statutory 
period  for  appeal  has  passed 

The  Board  will  not  re-open  a  case  after  the  time  fen-  filing 
an  appeal  has  passed,  as  that'woidd  he  doing  indirect!})  what  the 
Jaw  does  not  allow  it  to  do  directly. 

Appeal  from  decision  of  Referee  Cummings.  special  presid- 
ing in  Dist.  No.  1.    Claim  Petition  No.  5590.    Petition  refused. 
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MACKEY,  Chairman.  Feb.  11,  1919: 
The  petition  of  the  claimant  is  refused. 

On  July  27th.  1918,  the  Board  affirmed  the  facts  and  eon- 
elusions  of  law  of  the  Referee  and  dismissed  the  claimant's  ap- 
peal. She  had  filed  exceptions  to  the  disallowance  of  compen- 
sation by  the  Referee. 

On  October  24th.  1918.  the  claimant  filed  a  petition  asking 
the  Board  to  consider  its  decision  already  filed  and  to  re-open  her 
case.  The  act  which  we  are  administering  provides  for  an  ap- 
peal to  the  Court  of  Common  Pleas. 

In  Lynn  vs.  Pennsylvania  Railroad,  4  Dep.  R.  356.  also  re- 
ported in  Mackey's  Decisions.  Vol.  1.  p.  67.  Judge  Balbridge  of 
Blair  County  says: 

"  The  failure  to  file  an  appeal  within  thestatutory  period 
is  fatal  to  the  proceedings.  Courts  have  no  power  to  extend 
the  time  to  take  an  appeal  when  the  time  is  fixed  by  statute.'' 

And  in  Wise  vs.  Borough  of  Cambridge  Springs  (4  D.  R. 
1789 ) .  See  Maekey 's  Decisions.  Vol .  1 .  p.  46,  Chief  Justic  Brown 
holds  that : 

"An  appeal  to  the  Workmen's  Compensation  Board  can 
be  taken  only  within  ten  days  after  the  notice  of  the 
Referee's  action  as  provided  in  Section  419  of  the  Act  and 
it  is  not  within  the  power  of  the  Board  to  extend  that  time." 

Therefore,  if  neither  the  Courts  nor  the  Board  have  power  to 
extend  the  time  fixed  by  the  statute  for  taking  an  appeal,  either 
from  the  Referee  to  the  Board  or  from  the  Board  to  the  Courts, 
then  the  Board  cannot  grant  such  a  right  by  indirection  and  has 
no  power  to  reconsider  this  ease. 
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.MRS.  ISABELLA  BROUGHTON  vs.  AMERICAN  INTER- 
NATIONAL SHIPBUILDING  CORPORATION 

Wages — Computation  of — Hourly  wage — Average  weekly  wage 

Appeal  from  Award  of  Referee  Graham,  Dist.  No.  I .  Claim 
Petition  No.  6539.  Modified. 

SCOTT.  Commissioner.  Feb.  11,  1919: 

The  claimant  was  awarded  compensation  by  the  Referee  as 
dependent  mother  of  Daniel  Broughton,  who  died  as  the  result 
of  an  injury  sustained  by  accident  while  employed  by  the  de- 
fendant corporation  July  15,  1918. 

The  Referee  has  determined  that  the  decendent  was  engaged 
in  continuous  employment  and  we  affirm  this.  He  has  also  found 
that  the  weekly  wages  of  the  decedent  at  the  time  of  his  death 
were  in  excess  of  $20.00. 

In  arriving  at  this  result  the  Referee  has  simply  multiplied 
the  deceased  employe's  hourly  wage  by  8,  being  the  unmber  of 
hours  of  his  working  day — time  beyond  that  being  overtime — or 
the  sum  of  $4.80  by  5%.  This,  however,  assumes  the  average 
daily  earnings  were  $4.80,  which  ignores  the  provision  in  section 
309  as  follows,  "and  using  as  a  basis  of  calculation  his  earnings 
during  so  much  of  the  preceding  six  months  as  he  worked  for  the 
same  employer". 

On  the  other  hand  there  is  also  manifestly  an  error  in  the  ap- 
plication of  the  Board's  formula  or  rule.  Bulletin  No.  3,  page  9, 
which  rule  lias  been  approved  in  Rakie  vs.  Jefferson  &  Clearfield 
Coal  &  Iron  Co..  259  Pa.,  page  534,  contended  for  by  the  de- 
fendant.   The  defendant  in  his  argument  on  the  appeal  seeks  to 


apply  the  rule  of  the  Board  in  the  following  manner: 

Total  earnings   $5.70 

Divide  by  calendar  days  in  period  of  employment.  .  .  4 
Less  Sundays  and  Saturday  half  holidays,   1V_> 


Total  working  days   2% 

Average  daily  wage   $2.28 

Average  weekly  wage   12.54 
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This  result  obviously  is  much  below  the  average  earnings  of 
the  decedent  and  works  injustice  to  the  dependent  mother.  This 
error  will  disappear  if  the  principle  of  the  rule  of  the  Board  is 
applied  in  terms  of  hours  instead  of  days,  which  manner  of  its 
application  is  made  necessary  on  account  of  the  short  period  of 
employment  and  the  circumstances  of  this  particular  case ;  the 
results  so  obtained  will  approximate  the  correct  average  wage  of 
the  decedent  and  the  principle  and  method  of  calculation  used 
will  be  in  accordance  with  the  ride  of  the  Board  and  will  also  be 
a  reasonable  compliance  with  the  requirements  of  Section  309  of 
the  Compensation  Act.  We  therefore  correct  the  Referee's 
method  by  applying  the  Board's  rule  in  terms  of  hours  of  the 
employment  as  follows : 

Total  earnings,   $5.70 

Divide  by  number  of  working  days  in  the  period  of  em- 
ployment in  terms  of  hours. 

Friday   4:44  hours 

Saturday   8 

Sunday   8 

Monday   4%  " 


Total  working  hours  in  period  25% 

Less  hours  in  Sunday  not  worked  8 

And  hours  in  Saturday  half  holiday,  .  .  4  12 


The  average  hourly  earnings  422 

.422  X  8  X  51/0   $18.56 

In  accordance  with  this  calculation  in  terms  of  hours  reduced 
again  to  weekly  wages,  the  award  made  by  the  Referee  is  cor- 
rected so  as  to  read : 

The  claimant,  Isabella  Broughton,  is  awarded  20%  of  $18.56 
per  week  for  300  weeks  from  July  29  instead  of  July  15,  1918. 
The  correction  in  the  time  at  which  compensation  payments  shah 
begin  being  in  accordance  with  the  rule  annoiTnced  by  the 
Supreme  Court  in  Rakie  vs.  Jefferson  &  Clearfield  Coal  &  Iron 
Company  (supra). 
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KELLER  LOWMAN  vs.  JOHN  EICHLEAY.  JR.,  CO. 

Practice  and  procedure — Petition  to  modify  agreement  con- 
sidered, by  consent  of  parties,  as  petition  to  review — Vio- 
lence to  physical  structure  of  the  body — Ankylosis  of  knee — 
Loss  of  use  of  leg. 

Appeal  of  defendant  from  Order  of  Referee  Christley,  Dist. 
No.  8.  modifying  Compensation  Agreement  No.  613003. 

SCOTT,  Commissioner,  Feb.  6,  1919: 

The  record  shows  that  a  final  receipt  was -executed  by  the 
claimant  covering  the  disability  of  the  claimant  from  June  27tth. 
191 8  to  July  6th,  1 918  in  the  sum  of  $34.01 .  The  claimant  after- 
wards alleged  recurrence  of  disability  and  filed  this  petition  to 
modify. 

At  the  time  of  the  hearing  before  the  ReferAe  the  question 
as  to  whether  petition  to  modify  was  the  proper  procedure  was 
waived  by  the  parties  and  by  consent  testimony  was  taken  on  the 
petition. 

The  Referee  has  found  that  the  claimant,  on  account  of  the 
injury  and  fracture  sustained  at  the  time  of  the  accident,  now 
suffers  from  an  ankylosed  knee  due  to  the  fracture;  that  the  con- 
dition of  the  injury  of  the  claimant's  leg  constitutes  the  loss  of 
the  use  of  the  leg  within  the  meaning  of  Section  306-e. 

We  are  of  opinion  that  the  preponderance  of  the  medical 
testimony  supports  the  finding  and  conclusion  made  by  the 
Referee  in  his  order  modifying  the  original  agreement. 

In  Elmer  Pater  vs.  Superior  Steel  Co..  not  yet  reported. 
(See  5  Dep  Rep.  194),  in  an  opinion  by  Chief  Justice  Brown,  a 
finding  by  the  Referee  that  as  a  result  of  injuries  sustained  in  the 
course  of  his  employment,  a  claimant  has  permanently  lost  the 
use  of  his  ami.  was  affirmed. 

The  order  of  the  Referee  is  affirmed  and  appeal  dismissed. 
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MRS.  MARY  DECKER  vs.  MOHAWK  MINING  COMPANY 

Dependents  and  dependency  —  Widow  —  Step-children  —  Effect 
upon  liability  of  defendant  of  payments  of  compensation  to 
children  for  death  of  natural  fattier  by  another  employer — 
Section  204  of  the  Act. 

The  fact  that  the  children  of  the  claimant  arc  now  being  paid 
compensation  by  another  employer  for  the  death  of  their  natural 
father  does  not  effect  their  right  to  receive  compensation  for  the 
death  of  their  step-father  when  he  stood  in  loco  parentis  to  them. 

Appeal  by  defendant  from  Award  of  Referee  Smith.  Dist 
No.  7.    Claim  Petition  No.  6107.    Appeal  dismissed. 

MACKEY,  Chairman,  Feb.  11,  1919: 

This  was  a  claim  petition  filed  by  Mary  Decker,  to  recover 
compensation  for  herself  and  three  children,  because  of  the  death 
of  Lorence  Decker,  her  husband,  caused  by  an  accident  suffered 
by  him  on  February  18th,  1918. 

The  only  question  at  issue  is  whether  or  not  the  three  chil- 
dren are  entitled  to  compensation  in  this  case.  The  defendant 
challenges  their  right  in  this  respect  because  of  the  fact  that  they 
are  the  step-children  of  the  deceased.  Their  natural  father. 
Joseph  Huzar,  former  husband  of  the  claimant,  was  killed  in  the 
course  of  his  employment,  and  as  a  consequence  thereof,  his  em 
ployer.  The  Provident  Coke  Mining  Company,  paid  to  this  pre- 
sent claimant,  as  widow  of  the  said  Joseph  Huzar,  compensation 
for  herself  and  these  three  children  up  to  the  time  when  she  re- 
married, and  from  that  time  the  said  employer  has  been  paying 
compensation  to  the  three  children,  as  provided  for  by  the  Penn- 
sylvania Workmen's  Compensation  Act  of  1915. 

The  Rerefee  bas  found  these  facts  to  betrue.  and  further  that 
the  said  Provident  Coke  Mining  Company  is  now  paying  the 
children,  because  of  the  death  of  their  own  father,  twelve 
($12.00)  dollars  each  month. 

The  Referee  has  also  found  that  these  three  step-children 
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lived  in  the  household,  under  the  decedent's  roof  and  supported 
by  him,  and,  in  addition  to  the  relationship  created  by  paragraph 
9  of  section  307  of  the  Act,  has  found  a.s  a  fact  that  the  deceased 
stood  in  loco  parentis  to  these  three  children,  and  further  that 
the  cost  of  maintaining  the  said  children  is  forty-five  (45.00)  dol- 
lars per  month. 

It  is  argued  by  the  defendant  that  these  three  children  can- 
not twice  become  the  beneficiaries  under  our  compensation  law 
through  two  deaths,  the  payment  of  the  same  being  concurrent, 
it  is  seriously  contended  that,  inasmuch  as  the  compensation 
law  places  the  burdens  of  industrial  accident  upon  industry  so 
thai  eventually  its  cost  shall  be  borne  by  the  consuming  public, 
the  policy  of  the  law  must  necessarily  be  against  the  thought  that 
any  one  person  can  become  a  double  charge  upon  society  at  large. 
We  do  so  view  the  law.  In  this  case  we  hold  that  the  fact  of  the 
death  of  the  natural  father  of  these  three  minor's  is  outside  of 
this  ease  and  has  no  bearing  upon  the  rights  of  these  children 
under  this  claim  petition. 

Section  204  of  the  Pennsylvania  "Workmen's  Compensation 
Act  provides : 

"The  receipt  of  benefits  from  any  association,  society 
or  fund  shall  not  bar  the  recovery  of  damages  by  action  at 
law,  nor  the  recovery  of  compensation  under  Article  3 
hereof;  and  any  release  executed  in  consideration  of  such 
benefits  shall  be  void".  » 

This  particular  claim  petition  was  filed  by  the  widow  for 
herself  and  her  three  childrn.  who  lived  with  and  were  supported 
by  her  deceased  husband.  These  arc  all  the  facts  that  are  neces- 
sary to  support  the  award  of  the  Referee.  Any  evidence  toiiching 
the  receipt  of  money  by  these  children  from  any  other  source 
whatsoever  is  incompetent  and  irrelevant  and  cannot  be  con- 
sidered as  affecting  their  rights  in  this  case. 

The  award  of  the  "Referee  is  affirmed  and  the  appeal  dis- 
missed. 
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SAMUEL  GOLDMAN  vs.  OLER  &  SHAPIRO,  GENERAL 
CONTRACTORS,  and  NATHAN  BERMAN,  Sub-Contractor 

Contractor  and  sub-contractor — Failure  to  post  notice  of  rejec- 
tion of  Act — Section  302b. 

It  is  immaterial  whether  the  injured  employe  was  lured  by  a 
sub-contractor  or  by  an  employe  of  the  defendants,  when  it  ap- 
pears that  no  notice  was  given  of  the  rejection  of  the  Workmen's 
Compensation  Act. 

Appeal  from  Award  of  Referee  Klauder,  Dist.  No.  1.  Claim 
Petition  No.  6430.    Appeal  dismissed. 

MACKEY.  Chairman.  Jan.  29.  1919: 

Under  the  Referee's  statement  of  facts  and  conclusion  of  law- 
there  can  be  no  doubt  of  the  claimant's  right  to  compensation. 
The  defendants  bad  formed  a  partnership  for  the  purpose  of 
entering  into  the  business  of  building  houses  for  sale  and  profit : 
and  whether  Berman  was  a  contractor  under  them  or  their  em- 
ploye becomes  a  matter  of  indifference  when  their  responsibility 
is  interpreted  in  the  light  of  Section  302-b  of  the  Pennsylvania 
Workmen's  Compensation  Act  of  1915.  Berman  was  to  do  the 
carpenter  work  only.  The  defendants  as  far  as  the  whole  opera- 
tion was  concerned  in  all  its  detail  were  employers.  If,  Berman 
was  a  contractor  under  them,  then  the  injured  man,  the  claim- 
ant, was  a  laborer  injured  upon  the  premises  under  their  con- 
trol, and  allowed  there  by  the  defendants  with  no  notices  posted 
declaring  their  rejection  of  the  Act.  If  Berman  was  not  a  con- 
tractor then  the  claimant  was  a  laborer  hired  by  an  employe. 
In  either  event  the  claimant  is  fully  protected  under  the  section 
above  referred  to. 

The  award  of  the  Referee  is  affirmed  and  the  appeal  dis- 
missed. 


360 


Department  Reports  of  Pennsylvania.        .5  Dep.  Rep. 


J.  M.  BLAZER  vs.  CANNONSBURG  POTTERY  COMPANY 

Practice  and  procedure — Agreements — Fined,  receipt  signed— 
Procedure  to  review  the  same. 

The  signing  of  a  final  receipt  terminates  a  compensatum 
agreement.  To  review  the  same  the  procedure  indicated  in  Sec- 
tion i23  of  the  Act  should  be  followed.  When  the  petition  is 
erroneously  brought  under  Section  426,  the  Board  may  not  pass 
upon  the  same  in  the  absence  of  any  evidence  of  fraud,  coercion, 
etc. 

Appeal  by  defendant  from  Order  of  Referee  Henderson, 
Dist.  No.  8.  Modifying  Compensation  Agreement  No.  597489. 
Reversed. 

MACKEY.  Chairman,  Feb.  6,  1919: 

The  claimant  was  employed  by  The  Cannonsbitrg  Pottery 
Company  and  while  in  the  course  of  his  employment  sustained 
an  injury  resulting  in  the  amputation  of  his  right  thumb.  Com- 
pensation Agreement  No.  597489  was  executed  by  the  employer 
and  employe  providing  for  payment  of  compensation  at  the  rate 
of  $10.00  per  week.  These  payments  continued  for  three  weeks 
when,  on  June  29,  1918,  a  final  receipt  was  executed  by  the  claim- 
ant which,  by  its  terms,  terminated  said  agreement.  On  August 
8,  1918  claimant  then  filed  a  petition  using  a  form  provided  for 
petitions  to  be  drawn  under  the  conditions  contemplated  by  Sec- 
tion 426'.  Raid  petition  alleges  the  following — "that  the  loss  of 
the  thumb  to  my  right  hand  has  interfered  with  my  work  to  such 
an  extent  that  I  am  unable  to  earn  as  much  as  I  did  and  in  sup- 
port thereof,  T  state  that  my  thumb  is  essential  to  my  work." 

The  defendant,  through  its  insurance  carrier,  filed  its 
answer  denying  that  the  loss  of  the  claimant's  thumb  had  inter- 
fered to  any  extent  with  his  work,  and  further  denying  that  he 
was  unable  to  earn  as  much  then  as  he  had  been  before  the  acci- 
dent. 

The  answer  further  pleaded  the  final  receipt  and  challenged 
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the  standing  of  the  petition.  The  petition  and  answer  were 
assigned  to  a  Keferee  who  proceeded  to  take  the  testimony. 

The  difficulty  with  this  proceeding  is  that  the  claimant  filed 
a  petition  to  modify  an  agreement  that  had  already  been  termi- 
nated by  his  own  receipt.  Therefore,  there  was  no  agreement  to 
modify.  In  order  that  there  could  be  any  change  in  that  original 
document,  it  became  necessary  to  dispose  of  the  receipt.  To  do 
so  the  claimant  must  attack  it  under  Section  423  of  the  Act, 
thereby  assuming  the  burden  of  proving  that  it  had  been  executed 
either  through  fraud,  mistake,  coercion  or  by  some  means  or 
under  such  circumstances  that  would  destroy  its  integrity  as  a 
written  instrument.  There  was  no  testimony  taken  before  the 
Referee  that  would  justify  its  in  considering  the  proceedings  as 
under  Section  423  and  adopting  the  testimony  thus  taken  as 
though  heard  by  the  Board. 

The  Referee  proceeded  to  hear  the  case  on  the  question  of 
wages  solely  and  then  ordered  a  modification  without  any  dis- 
position of  the  receipt.  This  record  is  so  irregular  and  compli- 
cated that  we  must  reverse  the  order  of  the  Referee.  This  will 
leave  the  claimant  in  statu  quo  and  does  not  prejudice  his  right 
in  the  slightest  to  proceed  under  Section  423  to  question  the  bind- 
ing effect  of  the  receipt  under  the  circumstances  of  its  execution. 

/  —  \ 

Water  Supply  Commission 

V  ✓ 

ACTION  TAKEN  AT  MEETING  HELD  FEBRUARY  2.  1919 

Approval 

Vivian  E.  Mussina,  for  permission  to  remove  gravel  bars 
from  the  bed  of  the  "West  Branch  of  the  Susquehanna  River,  200 
yards  below  the  "Williamsport  dam,  Lycoming  County,  Pa. 

City  of  Coatesville.  request  for  an  extension  of  time  on  a 
permit  issued  July  10,  1917.  for  the  construction  of  a  covered 
conduit  to  carry  the  waters  of  Gibbons  Run,  in  the  city  of  Coates- 
ville. Pa. 
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Public  Service  Commission 

>> 

BELL  WOOD  CHAMBER  OF  COMMERCE  vs.  ALTOONA  & 
LOGAN  VALLEY  ELECTRIC  RAILWAY  CO. 


Rati  way  companies — Hates — Zones — Comparisons — Discrimi- 
nation 

A  charge  of  discrimination  based  soldi/  on  comparison  of 
distances  or  the  length  of  fare  zones  will  not  be  sustained  when 
it  is  known  that  the  operating  equipment,  schedules  and  traffic 
conditions  are  substantially  different. 

Complaint  Docket  Xo.  2354. 

REPORT  AND  ORDER  OF  THE  COMMISSION. 

BRECHT,  Commissioner,  Feb.  4,  1919: 

The  Altoona  &  Logan  V alley  Electric  Railway  Company  re- 
spondent, is  a  consolidated  company  operating  a  system  of  trolley 
lines  in  the  city  of  Altoona  and  its  immediate  suburbs.  It  also 
operates  an  internrban  line  extending  eastward  from  Altoona  to 
the  borough  of  Bellwood  a  distance  of  7.6  miles,  and  thence  to  the 
borough  of  Tyrone  a  distance  of  abont  7.4  miles;  and  a  second 
line  7.24  miles  long  running  in  a  southwesterly  direction  from 
Altoona  through  Hollidaysburg  to  the  adjacent  borough  of  Gays- 
port. 

Between  Altoona  and  Bellwood  there  are  three  fare  zones 
maintained,  between  Bellwood  and  Tyrone  two.  and  between 
Altoona  and  Gaysport  two.  The  same  rate  of  fare  is  charged  on 
each  of  these  zones  which  seems  to  have  been  the  practice'  ever 
since  these  lines  were  put  in  operation.  A  5-cent  fare  wa^ 
charged  until  September  8,  1918,  when  the  rate  was  regularly 
increased  under  a  published  tariff  to  6  cents  which  is  now  in 
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effect.  No  tickets  of  any  kind  have  been  issued  by  respendent 
since  some  time  in  1917. 

The  complainant  alleges  unlawful  and  unjust  discrimination 
against  patrons  of  respondent's  lines  in  that  they  are  charged 
one  fare  more  or  a  50%  higher  fare  on  the  Belhvood  division  than 
on  either  the  Tyrone  or  the  Hollidaysburg  lines  for  the  same 
length  of  ride.  The  complaint  is  directed  against  the  old  rate 
of  5  cents  and  against  the  new  rate  of  6  cents,  and  also  against 
any  rate  of  fare  on  the  Bell  wood  division  which  will  lie  in  excess 
of  the  fare  respondent  may  be  allowed  to  charge  for  an  equal 
distance  upon  any  of  its  other  lines.  Respondent  denies  all 
charges  of  unjust  and  unlawful  discrimination. 

The  testimony  shows  that  the  number  of  zones  and  sub- 
stantially their  respective  locations  have  always  been  the  same 
since  the  system  of  trolley  lines  was  established,  with  the  ex- 
ception that  during  the  winter  of  1893  for  a  short  time  three 
zones  were  maintained  on  the  Hollidaysburg  line.  The  Holli- 
daysburg division  is  a  double  track  construction  practically  all 
the  way  is  operated  on  a  15-minute  schedule,  the  line  to  Bell- 
wood  and  Tyrone  is  a  single  track  and  is  operated  as  a  continu- 
ous through  service  every  30  minutes.  The  cars  used  on  the 
Tyrone  division  are  modern  high  speed  steel  cars  of  heavy  con- 
struction those  on  the  line  to  Hollidaysburg  are  old  type  wooden 
cars  of  lighter  weight  and  consume  less  power  to  operate  them. 

Figures  were  submitted  by  respondent  which  show  that  in 
1917  there  were  4,099.320  revenue  passengers  carried  on  the 
Hollidaysburg  division,  and  on  the  Bellwood-Tyrone  division 
2.239.081.  This  record  Avas  offered  as  typical  of  the  normal 
yearly  traffic  on  these  two  divisions  and  indicates  that  the  former 
line  carries  about  twice  as  many  passengers  in  any  given  period 
as  the  latter.  Respondent  also  presented  through  its  manager 
an  estimate  of  population  from  which  it  appeal's  that  the  territory 
tributary  to  the  Hollidaysburg  division  outside  of  Altoona  has  a 
population  of  between  15.000  and  20,000  or  about  2.000  persons 
per  mile  of  track  the  Bellwood-Tyrone  division  about  1-4.000  or 
approximately  1,000  persons  per  mile  of  track.  No  other  figures 
or  estimates  of  population  were  offered  in  evidence. 
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In  going  to  Altoona  a  distance  of  7.6  miles  a  passenger  from 
Bellwood  must  pay  three  fares  but  can  get  a  transfer  in  the  third 
zone  from  the  interurban  car  which  entitles  him  to  ride  without 
additional  fare  to  any  part  of  the  city  of  Altoona  reached  by  the 
lines  of  the  respondent.  A  passenger  in  going  from  Hollidays- 
burg  to  Altoona  a  distance  of  7.25  miles  pays  two  fares  but  is 
not  accorded  the  privilege  of  a  transfer  to  any  part  of  Altoona. 
Expressed  wholly  in  terms  of  miles  it  means  that  three  zone  fares 
or  18  cents  are  charged  on  the  Bellwood  line  to  ride  7.6  miles  or 
if  the  passenger  so  elects  10.67  miles;  on  the  Hollidaysburg  line 
12  cents  to  ride  7.25  miles.  AVith  the  transfer  privilege  included 
the  rate  of  fare  therefore  on  the  Bellwood- Altoona  division  is 
.0169  cents  per  mile,  on  the  line  to  Hollidaysburg  .0165  cents, 
showing  substantially  the  same  rate  of  fare  over  the  two  divisions 
as  a  whole. 

Counsel  for  complainant  however  stated  that  the  transfer 
privilege  in  Altoona  is  of  little  or  no  advantage  to  the  people  of 
Bellwood  and  is  not  desired  if  responsible  for  the  increase  in  the 
number  of  zones  and  the  additional  fare  over  their  line  to 
Altoona.  Respondent  was  unable  to  produce  figures  which  would 
show  to  what  extent  these  transfers  are  demanded  and  used  by 
the  community  of  Bellwood.  But  from  the  figures  submitted  it 
appears  that  in  1917  there  were  altogether  58,800  transfers  issued 
to  and  from  this  line  and  -15.650  of  them  used  showing  quite 
a  substantial  demand  for  the  same  on  the  part  of  some  portion 
of  the  public.  The  city  of  Altoona.  the  borough  of  Juniata,  East 
Altoona.  Tyrone,  and  all  intermediate  points  as  well  as  Bellwood 
are  affected  by  the  transfer  system.  The  practice  of  the  respon- 
dent in  this  respect  could  not  be  discontinued  therefore  merely 
upon  a  request  from  anyone  of  the  localities  which  may  believe 
itself  adversely  affected  in  its  local  zones  by  a  privilege  accorded 
to  all  patrons  of  the  road  and  which  apparently  has  been  estab- 
lished many  years  for  the  convenience,  accommodation  and  safety 
of  the  traveling  public. 

The  division  from  Bellwood  to  Tyrone  is  a  continuation  of 
the  Bellwood  line  and  service  from  Altoona.  But  being  farther 
removed  from  the  chief  center  of  population,  and  located  in  a 
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.sparsely  settled  rural  community,  and  operated  either  against  or 
at  the  extreme  end  of  the  trend  of  travel,  it  presents  features  of 
an  economic  and  operating  character  that  differentiate  it  very 
materially  from  either  of  the  other  two  divisions.  It  may  there- 
fore for  all  purposes  of  comparison  be  eliminated  from  further 
consideration  in  this  proceeding. 

The  individual  zones  between  Bellwood  and  Altoona  are 
lengthened  by  means  of  "overlaps",  one  of  these  being  a  mile 
or  more  in  length.  Under  this  plan  a  person  from  Bellwood  can 
ride  for  two  fares  to  the  car  shops  at  Second  Street  in  the  borough 
of  Juniata  a  distance  of  approximately  six  miles,  while  persons 
living  along  the  line  are  given  the  advantage  of  flexible  zone 
limits.  Complainant  in  asking  that  Bellwood  be  placed  in  the 
second  zone  from  Altoona  bases  his  petition  chiefly  if  not  solely 
upon  a  comparison  of  mileage,  which  in  and  of  itself  is  not  an 
adequate  factor  to  determine  the  length  and  location  of  zones. 
Under  the  statute  it  is  contemplated  that  in  order  that  zones  upon 
the  same  or  different  lines  of  interurban  railway  may  be  practi- 
cally of  the  same  length,  the  conditions  and  circumstances  effect- 
ing the  service  must  be  substantially  similar. 

As  already  stated  substantial  similarity  does  not  obtain  in 
the  present  instance.  The  Hollidaysburg  division  is  practically 
a  city  line,  the  car  being  never  out  of  sight  of  houses;  seventeen 
regular  station  stops  are  maintained  on  it  and  altogether  56 
stops  made  for  the  accommodation  of  passengers.  The  cars  upon 
this  line  being  lighter  are  less  expensive  to  operate;  the  schedule 
is  twice  as  frequent,  the  traffic  is  100%  heavier  according  to  the 
figures  submitted,  the  number  of  cars  operated  greater,  and  the 
income  per  mile  of  road  as  disclosed  by  the  evidence  four  times 
larger  than  on  the  Bellwood  line. 

There  is  also  another  traffic  feature  present  which  differen- 
tiates the  service  upon  these  two  lines  of  railway.  The  city  sys- 
tem is  not  operating  cars  over  any  portion  of  the  Hollidaysburg 
line,  but  on  the  Bellwood  division  two  lines  of  city  cars  furnish 
service  as  far  as  East  Altoona.  one  of  which  is  operated  practi- 
cally all  the  way  over  the  Bellwood  track.  Under  these  circum- 
stances East  Altoona.  the  end  of  the  city  service,  must  of  neces- 
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sity  become  the  limit  of  the  first  zone  out  of  Altoona  on  the  Bell- 
wood  line,  otherwise  there  would  be  an  inequality  in  the  rate  of 
fare  charged  on  the  city  and  interurban  cars  to  ride  the  same 
distance  in  the  same  direction  over  substantially  the  same  tracks. 
Should  only  two  zones  be  maintained  to  Bellwood  as  complainant 
prays  for,  that  would  make  the  second  zone  extend  from  East 
Altoona  a  distance  of  4.97  miles  making'  it  a  preferential  zone. 
0.72  miles  longer  as  against  Hollidaysburg,  and  0.67  miles  as 
against  Tyrone,  if  distance  alone  were  to  control  in  the  length 
and  location  of  zones.  The  plan  proposed  would  not  eliminate 
the  inequality  in  length  of  zones  upon  the  two  divisions. 

This  Commission  has  taken  occasion  in  a  number  of  case.s 
to  say  that  the  element  of  distance  is  only  one  factor  that  must 
be  considered  in  arriving  at  a  just  and  equitable  rate  for  trans- 
portation upon  an  interurban  street  railway.  Tn  Elias  Sassaman 
vs.  Lehigh  Valley  Transit  Company,  2  P.  C.  P..  80.  the  Commis- 
sion held 

"That  existing  local  conditions  are  always  a  fact — or 
which  must  be  considered  in  the  work  of  arranging  a  cor- 
rect schedule  of  rates  on  the  different  lines  of  a  transpor- 
tation plant.  The  size  of  the  cars  operated  on  a  line,  the 
frequency  of  the  service 'furnished,  the  density  of  the  popu- 
lation of  the  adjacent  territory,  the  grades  and  general  align- 
ment of  the  road-bed,  the  annual  outlay  required  for  repairs 
and  up-keep  on  the  different  branch  lines  all  figure  more  or 
less  in  the  rate  problem,  and  must  be  considered  *  *  * 
in  their  proportionate  bearing  upon  the  matter." 

Tn  Borough  of  Catasauqua  vs.  Lehigh  Valley  Transit  Com- 
pany, 6  P.  C.  R.  SI  ;  P.  IT.  P.  1918-B  716,  the  Commission  in  its 
opinion  said  : 

"It  is  not  to  be  expected  that  a  street  railway  system 
can  so  adjust  its  traffic  conditions  that  it  will  charge  all 
places  along  its  lines  the  same  rate  of  fare  per  mile.  *  * 
This  of  necessity  will  be  the  case  as  long  as  street  railway 
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fares  are  predicated  upon  the  present  zone  system  which  pre- 
scribes a  fixed  rate,  usually  five  cents,  for  a  shorter  or  longer 
run  dependent  upon  local  conditions.  As  a  rule  the  length 
of  the  run  for  the  unit  of  fare  is  controlled  to  a  greater  or 
less  extent  by  the  topography  and  population  of  the  country 
affected,  the  proximity  of  large  cities  that  determine  the 
flow  of  travel,  the  market  and  industries  established  along 
the  line,  the  volume  of  traffic  to  be  moved  between  certain 
points,  the  value  of  the  rights  of  way,  the  length  of  the  road 
as  a  whole,  and  kindred  circumstances  that  may  have  to  be 
duly  considered  in  rendering  service  that  will  lie  for  tin 
best  interest  of  the  public  and  the  road  operating." 

In  1912  the  city  of  Altoona  raised  the  same  question  here  in 
issue  in  a  complaint  filed  before  the  Pennsylvania  State  Railroad 
Commission  in  which  among  other  things  it  was  alleged  that  the 
rate  of  fare  charged  from  Bellwood  to  Altoona  was  discriminatory 
as  compared  with  the  rate  charged  on  the  Hollidaysburg  line  and 
the  Tyrone  division  of  respondent's  system.  There  is  nothing 
appearing  in  the  record  and  evidence  of  the  present  complaint 
showing  any  change  in  conditions  on  these  two  divisions  that 
have  been  made  since  that  adjudication.  In  its  report  the  State 
Railroad  Commission  held  that: 

"After  carefully  weighing  all  the  facts  offered  at  tin 
hearing  of  the  City  of  Altoona  vs.  Altoona  &  Logan  Valley 
Electric  Railway  Company,  and  viewing  them  in  their 
proper  relations  and  connection,  the  Commission  is  of  the 
opinion  that  the  schedule  of  fares  adopted  by  the  respondent 
upon  its  lines  and  respective  zones,  is  not  excessive,  unrea- 
sonable or  diseriminatoiy.  *  *  *  *;  and  therefore  the 
case  is  dismissed. ' ' 

From  the  evidence  and  record  the  Commission  finds  that  the 
operating  equipment  and  the  traffic  conditions  substantially  dis- 
tinguish the  service  of  the  Hollidaysburg  division  from  the  Bell- 
wood  line,  and  therefor  the  allegations  of  unlawful  and  unjust 
discrimination  based  upon  a  mere  comparison  of  distance  o1- 
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length  of  fare  zones  can  not  be  sustained.  An  order  will  issue 
dismissing-  the  complaint. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties 
and  full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having  on  the  date  hereof  made 
and  bled  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  a  part  hereof. 

Now,  to- wit.  February  4th,  1919,  it  is  ordered:  That  the 
complaint  in  this  case  be  and  the  same  hereby  is  dismissed. 


L.  P.  MILLER  vs.  THE  PENNSYLVANIA  RAILROAD  COM- 
PANY. KEYSTONE  ELEVATOR  AND  WAREHOUSE 
CO 

Ra  il  mud  compa  n  ies — Service — Discrimination 

A  railroad  is  under  no  obligation  to  maintain  a  warehouse 
for  flu  delivery  and.  storage  of  freight,  nor  is  it  discrimination  to 
withdraw  a  warehouse  as  a  point  of  delivery  when  the  remaining 
wa rehouses  ore  open  to  all  dealers  upon  the  same  terms. 

Complaint  Docket  No.  1910 

REPORT  AND  ORDER  OP  THE  COMMISSION 

BY  THE  COMMISSION,  Feb.  4.  1919: 

The  complainants  are  wholesale  dealers  in  hay,  grain  and 
feed,  in  Philadelphia.  The  complaint  is  occasioned  by  the  filing 
by  the  Pennsylvania  Railroad  Company  of  a  tariff  known  as 
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"Supplement  No.  1  to  G.  O.-P.  S.-Pa.  No.  1909"  to  become  effec-; 
tive  February  the  sixth,  1918,  withdrawing  as  a  point  of  delivery 
for  hay  and  straw  the  warehouse  of  the  Keystone  Elevator  and 
Warehouse  Company  at  North  Philadelphia.  Because  of  suspen- 
sion the  supplement  did  not  become  effective  until  December  the 
sixth.  1918.    The  complaint  stated: 

1.  That  the  amendment  was  a  violation  of  Article  III. 
Section  8  (f)  of  the  Act  of  July  26th,  1913.  In  that  it  sub- 
jected the  locality  as  respected  the  traffic  in  hay  and  straw, 
and  the  complainants  and  other  persons  dealing  in  hay  and 
straw  in  that  locality,  to  an  undue  and  unreasonable  pre- 
judice or  disadvantage,  and  gave  an  undue  or  unreasonable 
preference  or  advantage  to  other  persons,  firms  and  cor- 
porations dealing  in  hay  and  straw,  in  other  parts  of  the 
city. 

2.  That  the  amendment  violated  Article  II.  Section  1 
(a)  of  the  same  act  in  that  its  effect  was  a  failure  to  furnish 
and  maintain  such  service  as  should  be  reasonably  adequate 
and  practically  sufficient  for  the  accommodation  of  the  pat- 
rons of  the  Pennsylvania  Railroad  Company. 

In  support  of  these  propositions,  complainants  state  that  in 
other  parts  of  the  city  warehouses  are  maintained  for  the  delivery 
of  hay  and  straw  and  these  have  not  been  eliminated. 

The  warehouse  of  the  Keystone  Elevator  and  "Warehouse 
Company  is  part  of  a  building  owned  by  the  Pennsylvania  Rail- 
road Company  located  on  Glenwood  Avenue  near  Broad  Street, 
and  south  of  the  North  Philadelphia  passenger  station.  This 
building  was  originally  used  jointly  for  freight  and  express 
traffic.  It  is  now  occupied  by  the  Adams  Express  Company  to 
the  extent  of  6255  square  feet.  This  space  has  been  used  by  the 
express  company  since  October  the  first,  1911 ;  prior  to  that  time, 
and  as  far  back  as  1908,  but  4480  square  feet  were  used,  and 
between  1903  and  1908  but  1500  square  feet  were  thus  occupied. 
The  balance  of  the  floor  space,  amounting  to  5161  square  feet, 
is  used  by  the  warehouse  company. 
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Under  tariff  provision  of  the  Pennsylvania  Railroad,  the 
facilities  of  this  warehouse  are  extended  to  all  freight  arriving 
at  North  Philadelphia,  bnt  the  record  shows  that  but  little 
freight  other  than  hay  and  straw  passes  through  the  warehouse. 
The  unloading  of  the  freight  is  performed  by  the  Keystone  Ele- 
vator and  Warehouse  Company  for  compensation  paid  by  the 
railroad  company.  After  the  expiration  of  the  free  time,  which 
is  the  term  used  to  describe  the  period  immediately  after  unload- 
ing for  which  no  storage  charges  are  made,  the  warehouse  com- 
pany becomes  the  bailee  for  the  owners  of  the  property. 

This  hay  warehouse  was  described  by  witness  for  the  com- 
plainants as  a  headquarters  or  market  for  the  buying  and  selling 
of  hay  and  straw.  The  goods  can  be  thoroughly  inspected,  are 
weighed  and  checked  by  the  warehouse  company,  and  are  sold 
and  ofttimes  re-sold  on  the  floor.  The  weights  of  the  warehouse 
company  are  those  used  by  the  railroad  in  arriving  at  the  proper 
freight  charges.  In  fact,  the  freight  charges  are  collected  by 
the  warehouse  company  and  remitted  to  the  railroad.  When  de- 
livering to  teams,  the  warehouse  company  furnishes  a  weight  slip 
to  the  driver  which  is  in  turn  delivered  t<>  the  customer  with  the 
goods. 

The  business  of  the  Adams  Express  Company  at  its  North 
Philadelphia  office  has  increased  to  such  an  extent  that  the 
express  company  must  be  provided  with  more  floor  space.  The 
business  of  the  express  company  by  years  shows  the  following : 


The  decrease  in  1914  was  due  to  a  reduction  made  in  the 
zone  served  by  the  North  Philadelphia  office,  but  in  spite  of  this 
reduced  district  and  the  inauguration  of  the  parcels  post  and 
the  rechiction  in  express  rates,  the  business  increased  as  shown  in 
the  years  following.    About  eight  cars  per  day  are  handled  at 


1902. 
1913, 
1914, 
1915. 
1916, 
1917, 


$50,000 
300,267 
196,000 
219,000 
281,000 
438.000 
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the  express  platform,  which  is  not  sufficient  to  relieve  the  con- 
gestion of  express  business.  The  ear  space  at  the  express  com- 
pany's platform  is  but  137  feet  which  permits  the  spotting  of  but 
two  50-foot  ears.  The  space  now  occupied  does  not  permit  of  (lis 
tributing  promptly  the  inbound  business  according  to  wagon 
zones.  Some  receivers  find  it  to  their  advantage  to  cad  for  their 
shipments  rather  than  wait  until  the  express  company's  trucks 
can  deliver  them.  There  are  twelve  automobile  trucks  now  in  the 
service.  The  express  business  aggregates  230.001)  to  250,000 
pounds,  whereas  the  hay  warehouse  handles  approximately  80.000 
pounds  per  day.  With  a  view  to  relieving  the  congestion  and 
rendering  better  service  to  the  public,  the  railroad  company  de- 
termined to  devote  the  entire  building  to  the  express  business  and 
discontinue  the  hay  warehouse. 

The  only  other  warehouse  in  the  city  of  Philadelphia  on  the 
Pennsylvania  Railroad  where  similar  arrangements  and  practices 
prevail  are  located  at  Thirty-first  and  Chestnut  Streets,  and  in 
Kensington,  and  are  known  as  "Merchants  Warehouse".  They 
are  larger  than  the  warehouse  of  the  Keystone  Elevator  and 
Warehouse  Company  at  North  Philadelphia,  the  West  Philadel- 
phia house  having  a.  capacity  of  180  cars  and  the  Kensingtoi. 
house  55  cars,  while  that  at  North  Philadelphia  accommodates  but 
twelve.  The  only  other  place  on  the  Pennsylvania  Railroad 
where  a  similar  arrangement  is  in  effect  is  at  Baltimore,  where 
there  is  one  warehouse.  New  York  has  hay  warehouses,  but 
charges  are  exacted  for  the  unloading  of  shipments,  and  the  situ- 
ation is  substantially  different.  The  Philadelphia  and  Reading 
Railway  delivers  an  equal  amount  of  hay  and  straw  in  Philadel- 
phia, but  has  no  wai'ehouse,  track  delivery  only  being  made. 

The  warehousing  privilege  has  in  no  way  affected  the  rates 
to  Philadelphia  as  applieableto  hay  and  straw. 

The  respondents'  witness  testified,  and  it  was  not  disputed, 
that  this  method  of  doing  business  was  established  as  a  competi- 
tive measure  in  order  to  influence  the  movement  of  the  traffic. 

From  the  statements  made  of  record  we  are  inclined  to  con- 
cur  with  the  deductions  made  by  the  respondent  railroad  as  ex- 
pressed in  the  introductory  statement  of  argument  "That  the 
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use  of  the  building'  in  controversy  for  the  storage  of  hay  and 
straw  is  desired  to  be  continued  *  *.  *  *  solely  and  ex- 
clusively because  it  facilitates  the  commercial  transactions  in 
which  the  complainants  engage". 

Respondents  direct  attention  to  the  fact  that  the  protest  is 
made  not  only  by  the  consignees  of  hay  and  straw  but  by  jobbers 
and  dealers  who  use  the  warehouse  to  make  sales  to  their  cus- 
tomers. 

In  answer  to  the  charge  of  inadequate  service,  in  violation 
of  Article  II,  Section  1  (a)  of  The  Public  Service  Company  Law, 
resulting  from  the  elimination  of  the  hay  and  straw  warehouse, 
the  respondent  carrier,  alluding  to  Section  1  of  Article  I  of  the 
law  defining  service  as  the  facilities  of  public  service  companies 
used  or  furnished  or  supplied  "in  the  performance  of  their 
duties",  outlines  the  duties  which  the  law  imposes  upon  railroads. 
Respondent  asserts  that  "a  common  carrier  is  a  bailee  under- 
taking for  hire  to  transport  the  goods  of  such  as  choose  to  employ 
him  from  one  place  to  another.  His  undertaking  includes  the 
receipt  of  the  goods  at  the  point  of  origin  and  their  delivery  at 
point  of  destination,  and  to  his  patrons  he  owes  reasonable  ser- 
vice in  respect  of  the  receipt,  the  transportation  and  the  delivery 
of  the  property ;  but  beyond  these  duties  he  undertakes  nothing 
and  he  owes  nothing  to  his  patrons  and  the  public".  In  support 
of  this  position  the  respondent  cited  a  number  of  authorities. 

The  principal  is  thus  stated: 

"The  business  of  a  railroad  company  is  transportation 
and  to  supply  the  public  with  conveniences  not  connected 
therewith  is  no  part  of  its  ordinary  duty".  Great  Northern 
Railway  Company  vs.  Minnesota,  238  U.  S.,  340,  345. 

The  complainants  are  asking  for  a  service  which  the  record 
shows  is  covered  by  no  increment  of  compensation  included  in  the 
freight  charges. 

Respondents  point  out  that  it  is  admitted  by  complainants 
that  their  goods  can  be  unloaded  in  the  customary  way  by  un- 
loading the  cars  where  they  stand  on  the  tracks. 
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The  service  extended  to  hay  and  straw  at  these  warehouses  is 
unusual  in  that  warehouse  facilities  are  not  in  general  practice 
extended  to  carload  freight,  unless  it  be  to  the  convenience  or 
benefit  of  the  carrier  by  releasing  equipment  or  relieving  track 
congestion. 

As  to  the  charge  of  discrimination  in  favor  of  Thirty-first 
and  Chestnut  Streets  and  Kensington,  respondents  argue  that 
no  undue  or  unjust  discrimination  exists  since  all  dealers  will 
be  in  the  same  position  to  make  deliveries  to  North  Philadelphia 
It  is  pointed  out  that  North  Philadelphia  cannot  complain  of  dis- 
crimination any  more  than  other  stations  where  no  warehouse  is 
located.  Furthermore,  the  Philadelphia  &  Reading  Railway 
brings  into  the  city  about  50%  of  the  hay  and  straw  and  has  no 
hay  warehouse  on  its  line.  To  discontinue  the  warehouse  at 
Thirty-first  and  Chestnut  Streets  and  at  Kensington  would  not 
result  in  any  advantage  to  the  complainants. 

Respondent  further  contends  that  even  if  discrimination 
could  be  predicated  of  the  facts  in  this  case,  the  order  of  the  Com- 
mission would  have  to  be  an  alternative  one  and  theabandonmenf 
of  the  other  hay  warehouses  to  remove  the  discrimination  would 
be  of  no  benefit  to  the  complainants.  Great  Northern  Ry.  Co.  vs. 
Minnesota,  supra. 

The  railroad  company  claims  to  have  shown  ample  justifi- 
cation for  the  discontinuance  of  the  warehouse  at  North  Philadel- 
phia in  the  growth  of  the  express  business  in  that  district  and 
the  necessity  for  additional  space  at  the  warehouse  in  order  to 
render  adequate  service.  It  is  contended  that  the  greater  needs 
f  the  public  are  clearly  shown  by  the  comparison  of  the  volume 
of  the  hay  traffic  and  the  express  traffic.  That  the  hay  and  straw 
are  not  removed  as  promptly  as  might  be  desired  and  that  if 
handled  from  the  team  track  economy  in  the  use  of  the  carriers' 
equipment  would  be  accomplished. 

Question  was  raised  at  the  bearing  as  to  a  possible  increase 
in  the  reconsignment  charge  on  hay  and  straw,  as  in  effect  from 
the  hay  warehouses,  resulting  from  the  discontinuance  of  the  hay 
warehouse  at  North  Philadelphia.  Respondents'  witness  testified 
that  the  tariff  as  corrected  placed  the  consignees  at  North  Phila- 
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delphia  in  the  position  that  they  could  not  re-consign  on  a  com- 
petitive basis  with  the  other  sections  of  the  city  and  the  other 
warehouses.    This  situation,  witness  said  would  be  taken  care  of. 

An  examination  of  the  tariff  publishing  the  rates  for  re- 
consignnienl  discloses  a  blanket  rate  of  ^L'.K)  per  car  as  in  effect 
from  the  hay  warehouses  to  private  sidings  in  a  limited  area. 
From  other  sidings  and  stations  in  the  city  of  Philadelphia 
higher  rates  are  in  effect.  The  record  does  not  develop  this  fea- 
ture of  the  case  as  to  the  extent  of  the  use  of  these  rates  for  re- 
consignment,  nor  as  to  whether  in  practice  discrimination 
actually  results.  The  rates  for  reconsignment  should  have  the 
attention  of  the  carrier  and  unduly  discriminatory  features,  if 
they  exist,  should  be  removed. 

Upon  consideration  of  all  of  the  facts  of  record,  we  find  that 
the  respondent  was  warranted  in  discontinuing  the  warehouse 
facilities  and  that  complainants  failed  to  establish  and  we  are 
unableto  find  any  undue  or  unjust  discrimination  as  a  result  of 
said  discontinuance. 

The  complaint  will  therefore  be  dismissed. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  a  part  hereof. 

Now,  to-wit:  February  4th.  1919,  it  is  ordered.  That  the 
complaint  in  this  case  be  and  the  same  hereby  is  dismissed. 
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CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING 
MONDAY,  FEBRUARY  24,  1919. 

Harrisburg. 
Arguments 

Monday,  February  24,  1919  1:30  f.  M. 

C.  2253.  West  Chester  Board  of  Trade  vs.  Philadelphia 
Suburban  Gas  and  Electric  Company.  In  re:  Alleged  unjust 
and  unreasonable  increase  in  rates  for  electric  service  at  West 
Chester. 

A.  2287-1919.  Application  of  Ralph  Yon  and  Frank  Biser 
for  approval  of  the  beginning  of  the  exercise  of  the  right  to 
operate  auto  buses  as  a  common  carrier  between  Hollidaysburg 
and  Roaring  Springs,  Blair  County. 

A.  2299-1919.  Application  of  Park  Z.  Imler  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier  between  Hollidaysburg  and  Martinsburg. 

Hearing 

A.  2349-1919.  Application  of  the  Penn  Central  Light  and 
Power  Company  and  the  borough  of  Huntingdon  for  approval 
of  agreement  covering  the  exchange  of  property. 

Harriisburg. 
Hearing 

Tuesday,  February  25,  1919  1:30  P.  M 

C.  2369.  S.  T.  Moore 

C.  2385.  West  Shore  Fireman's  Union 

C.  2386.  Council  &  Citizens  of  West  Fairview 

C.  2387.  Scott  J.  Hake 

C.  2388.  Robert  E.  Cahill 

C.  2389.  Galen  L.  Nay  lor 

C.  2390.  Borough  of  Carlisle 
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C.  2391.    R,  M.  Weidler 
C.  2401.    J.  C.  Strickner,  et  al. 
C.  2405.    John  H.  Roth,  et  al. 
C.  2406.    J.  Fred  Hummel,  et  al. 

vs. 

Valley  Railways  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  of 

fare. 

Harrisburg. 
Hearings 

Wednesday,  February  26,  1919  9  .so  P.  3£. 

C.  1468.    Citizens  of  the  Village  of  Roulette 
C.  1 402.    V.  &  S.  Bottle  Company 
vs. 

Mountain  Gas  Company. 

In  re:  Alleged  excessive,  unjust  and  unreasonable  increase 
in  rates  for  natural  gas  in  the  village  of  Roulette. 

C.  2131.  Charles  Warner  Company  vs.  Philadelphia  Sub- 
urban Gas  &  Electric  Company.  In  re :  Alleged  unjust  and  un- 
reasonable increase  in  rates  for  electric  service,  in  the  borough 
of  Phoenixville.  and  averring  that  respondent  has  failed  to  issue 
certificates  of  excess  payments  as  ordered  by  the  Commission. 

C.  2536.  Evan  Davies,  et  al.  vs.  Allison  Park  Water  Com- 
pany. Hi  re:  Alleging  insufficient  and  inadequate  supply  of 
water  to  residents  of  Allison  Park. 

C.  25S6.  P.  M.  Renfrew,  et  al.  vs.  Fayetteville  Water  Com- 
pany. In  re:  Alleged  unjust  and  unreasonable  increase  in  rates 
for  water  service  in  Fayetteville. 

M.  C.  1011-1910.  Contract  between  The  Pennsylvania  Rail- 
road Company  and  the  Borough  of  Kane.  McKean  county,  grant- 
ing the  company  the  right  to  make  certain  alterations  to  an  exist- 
ing crossing  below  grade  at  a  point  where  the  Renovo  division  of 
said  roalroad  company  crosses  a  public  highway  known  as  Poplai 
st  reel  in  said  borough. 

A.  2334-1919.  Application  of  The  Pennsylvania  Railroad 
Company  for  approval  of  the  alteration  of  a  crossing  below  grade 
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at  a  point  where  the  tracks  and  right  of  way  of  the  Kenovo  divi- 
sion of  the  said  railroad  company  cross  a  public  highway  known 
as  Poplar  street  in  the  Borongh  of  Kane,  McKean  county. 

M.  C.  1007-1919.  Contract  between  The  Pennsylvania  Kail- 
road  Company,  lessee,  and  the  city  of  Chester,  providing  for  the 
abolition  of  a  crossing  below  grade  at  a  point  where  the  tracks 
and  right  of  way  of  the  Philadelphia.  Baltimore  and  Washington 
Railroad  Company  cross  a  public  highway  known  as  Pennell 
Street,  in  the  City  of  Chester,  and  the  construction  of  a  pedes- 
trian crossing  above  grade  in  lieu  thereof,  and  also  providing  for 
the  alteration  of  a  crossing  above  grade  at  a  point  where  the 
tracks  and  right  of  way  of  the  Chester  Creek  branch  of  the  said 
railroad  company  cross  Seventh  Street  in  said  city. 

A.  2311-1919.  Application  of  The  Pennsylvania  Railroad 
Company,  lessee,  for  approval  of  the  abolition  of  a  crossing  below 
grade  and  the  construction  of  a  pedestrian  foot-bridge  in  lieu 
thereof  at  a  point  where  the  tracks  of  the  Philadelphia.  Balti- 
more and  Washington  Railroad  Company  cross  a  public  highway 
known  as  Pennell  street,  in  the  City  of  Chester,  and  also  for  the 
approval  of  the  alteration  of  a  crossing  above  grade  at  a  point 
where  the  Chester  Creek  branch  of  said  railroad  company  crosses 
a  public  highway  known  as  Seventh  street  and  the  tracks  of  the 
Philadelphia  and  Wilmington  Traction  Company  located  there- 
on, in  said  city  of  Chester. 

M.  C.  1009-1919.  Contract  between  the  West  Penn  Power 
Company  and  the  Borough  of  Fayette  City,  Fayette  county,  pro- 
viding for  lighting  the  streets  of  said  borough  for  a  period  of  five 
years. 

A.  2309-1919.  Application  of  E.  H.  and  B.  Claar.  a  part- 
nership, for  approval  of  the  beginning  of  the  exercise  of  the  right, 
power  and  privilege  of  supplying  electric  light  and  power  to  the 
public  in  the  village  of  East  Freedom,  Blair  county.  (Hearing 
to  be  called  at  2  :00  P.  M.)  , 

A.  2310-1919.  Application  of  the  Delaware  and  Hudson 
Company  for  approval  of  the  abolition  of  a  crossing  at  grade  and 
The  construction  of  a  crossing  below  grade  in  lieu  thereof  at  a 
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point  where  the  tracks  of  said  railroad  company  cross  Dundaff 
and  Fallbmok  streets  in  the  city  of  Carbondale. 

A.  2314-1!)! 9.  Application  of  The  Pennsylvania  Railroad 
Company  for  approval  of  the  construction,  operation  and  main- 
tenance of  a  crossing  at  grade  at  a  point  where  an  industrial 
siding  to  connect  with  property  of  the  Lycoming  Rubber  Com- 
pany crosses  a  public  highway  known  as  Cemetery  street  in  the 
city  of  Williamsport,  Lycoming  county. 

A.  2313-1919.    Application  of  William  G.  Thompson  for  ap 
proval  of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  the  boroughs  of  Holli- 
daysburg  and  Williamsburg,  Blair  county. 

A.  2315-1919.  Application  of  the  Southern  Heat,  Light  and 
Power  Company  and  the  Bethel  Electric  Company  for  approval 
of  the  sale  of  the  property  and  franchises  of  the  latter  company 
to  the  former. 

A.  2316-1919.  Application  of  the  Southern  Heat.  Light 
and  Power  Company  and  the  Baldwin  Electric  Company  for  ap- 
proval of  the  sale  of  the  property  and  franchises  of  the  latter 
company  to  the  former. 

A.  2317-1919.  Application  of  the  Southern  Heat.  Light 
and  Power  Company  and  the  Carrick  Electric  Company  for  ap- 
proval of  the  sale  of  the  property  and  franchises  of  the  latter 
company  to  the  former. 

A.  2318-1919.  Application  of  the  Southern  Heat,  Light 
and  Power  Company  and  the  Concord  Electric  Company  for  ap- 
proval of  the  sale  of  the  property  and  franchises  of  the  latter 
company  to  the  former. 

A.  2319-1919.  Application  of  the  Southern  Heat,  Light 
and  Power  Company  and  the  Dormont  Electric  Company  for  ap- 
proval of  the  sale  of  the  property  and  franchises  of  the  latter 
company  to  the  former. 

A.  2320-1919.  Application  of  the  Southern  Heat.  Light 
and  Power  Company  and  the  Green  Tree  Borough  Electric  Com- 
pany for  approval  of  the  sale  of  the  property  and  franchises  of 
the  latter  company  to  the  former. 

A.  2321-1919.  Application  of  the  Southern  Heat.  Light 
and  Power  Company  and  the  Mt,  Lebanon  Electric  Company  for 
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approval  of  the  sale  of  the  property  and  franchises  of  the  latter 
company  to  the  former. 

A.  2322-1919.  Application  of  the  Southern  Heat.  Light 
and  Power  Company  and  the  Mt.  Oliver  Electric  Company  for 
approval  of  the  sale  of  the  property  and  franchises  of  the  latter 
company  to  the  former. 

A.  2323-1919.  Application  of  the  Southern  Heat,  Light 
and  Power  Compiiny  and  the  St.  Clair  Electric  Company  for  ap- 
proval of  the  sale  of  the  property  and  franchises  of  the  latter 
company  to  the  former. 

A.  2324-1919.  Application  of  the  Southern  Heat.  Light 
and  Power  Company  and  the  Scott  Electric  Company  for  ap- 
proval of  the  sale  of  the  property  and  franchises  of  the  latter 
company  to  the  former. 

A.  2325-1919.  Application  of  the  Southern  Heat,  Light 
and  Power  Company  and  the  Union  Township  Light  and  Power 
Company  for  the  approval  of  the  sale  of  the  property  and  fran- 
chises of  the  latter  company  to  the  former. 

A.  2326-1919.  Application  of  the  Southern  Heat,  Light 
and  Power  Company  and  the  Snowden  Township  Electric  Com- 
pany for  approval  of  the  sale  of  the  property  and  franchises  of 
the  latter  company  to  the  former. 

A.  2327-1919.  Application  of  the  Southern  Heat,  Light 
and  Power  Company  and  the  Upper  St.  Clair  Township  Electric 
Company  for  approval  of  the  sale  of  the  property  and  franchises 
of  the  latter  company  to  the  former. 

A.  2328-1919.  Application  of  the  Duquesne  Light  Com- 
pany and  the  Hays  Electric  Company  for  approval  of  the  sale 
of  the  property  and  franchises  of  the  latter  company  to  the 
former. 

A.  2329-1919.  Application  of  the  Duquesne  Light  Com- 
pany and  the  Mifflin  Township  Light  and  Power  Company  for 
approval  of  the  sale  of  the  property  and  franchises  of  the  latter 
company  to  the  former. 

A.  2330-1919.  Application  of  the  Duquesne  Light  Com- 
pany and  the  Wilson  Light  and  Power  Company  for  approval  of 
the  sale  of  the  property  and  franchises  of  the  latter  company  to 
the  former. 
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A.  2333-1919.  Application  of  the  Black  and  White  Taxi 
Company  for  approval  of  incorporation  for  the  purpose  of  ope- 
rating for  hire  automobiles  and  auto  vehicles  and  the  transpor- 
tation of  persons  and  property  thereby. 

12  Noon 
C.  2614.    Borough  of  Moosic 
C.  2615.    Borough  of  Old  Forge 
vs. 

Scranton  Railway  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  of 

fare. 

Harrisburg. 
II  c a  r  ings 

Thursday,  February  27.  1919  9:30  A.  M. 

C.  2619.  Oswayo  Chemical  Company  vs.  New  York  & 
Pennsylvania  Railway  Company.  In  re:  Alleged  proposed  dis- 
continuance of  operation  within  the  State  of  Pennsylvania  with- 
out having  first  secured  the  approval  of  the  Commission. 

A.  2307-1919.  Application  of  Valentine  M.  Simon  for  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  Dallastown  and  York. 
York  county. 

POTTSVILLE 

10:00  A.  M. 

C.  2421.  Borough  of  Ashland,  et  al.  vs.  Schuylkill  Railway 
Company.  In  re :  Alleged  inadequate,  unsanitary  and  inefficient 
service  between  Ashland  and  Locust  Dale.  Schuylkill  county. 

C.  2477.  Borough  of  Girardville  vs.  Schuylkill  Electric 
Company.  In  re:  Alleged  unjust  and  unreasonable  increase  in 
rates  for  electric  service  in  said  borough. 

Johnstown 
Bearings 

Friday,  February  28,  1919  10:00  A.  31. 

C.  2000.    Louis  Franke,  et  al.  vs.  Johnstown  Traction  Com- 
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pauy.  In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
of  fare  in  the  city  of  Johnstown  and  vicinity,  effective  April  14th. 
1918. 

C.  2440.  Louis  Franke,  et  al.  vs.  Johnstown  Traction  Com- 
pany. In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
of  fare  in  the  city  of  Johnstown,  effective  October  20,  1918. 

C.  2435.  J.  R.  George,  et  al.  vs.  The  Pennsylvania  Railroad 
Company.  Praying  for  the  establishment  of  an  agency  station 
at  Beaverdale,  Cambria  county,  and  protesting  against  the  re- 
moval of  the  agency  station  at  Lloydell,  to  a  location  midway 
between  Lloydell  and  Beaverdale. 


See  Supplemental  Calendar  for  eases  listed  for  hearing  in 
Pittsburgh  on  February  26th,  27th  and  28th.  1919. 


SUPPLEMENTAL  CALENDAR.  HEARINGS  LISTED  IN 
PITTSBURGH  FOR  WEEK  BEGINNING  MONDAY. 
FEBRUARY  24,  1919 

Pittsburgh 

Wednesday,  February  26,  1919  9:30  A.  M. 

C.  2600.    John  Duggan.  et  al. 
C.  2618.    Borough  of  Greensburg 
vs. 

AVest  Penn  Railways  Company 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rate  of 

fare. 

C.  1602.    Chartiers  Creek  Coal  Company 
C.  1819.    Pittsburgh  Coal  Producers  Association 
C.  2209.    Pittsburgh  Coal  Producers  Association 
vs. 

West  Penn  Power  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  fo:' 
electric  service. 
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C.  2476.    Borough  of  Ford  City 
C.  2544.    Borough  of  Kittanning 
vs. 

American  Natural  Gas  Company. 
In  re :  Alleged  unjust  and  unreasonable  charge  for  gas  ser- 
vice. 

C.  2640.  Conrad  Schuck  vs.  West  Side  Belt  Railroad  Com- 
pany. In  re :  Alleging  proposed  removal  of  spur  track  thereby 
refusing  complainant  switching  facilities  in  the  city  of  Pitts- 
burgh. 

C.  2566.  Joseph  Supan  and  Patsy  Monace  vs.  Stome 
Pelortc  (otherwise  Stonie  Pelorte).  In  re:  Alleging  that  re- 
spondent is  operating  auto  buses  as  a  common  carrier  between 
Treva.skyn  and  Bridgeville,  Allegheny  county,  without  having 
obtained  a  certificate  of  public  convenience. 

Pittsburgh. 

Thursday;  February  27.  1.919  9:30  A.  M. 

C.  2540.  Borough  of  Ambridge  vs.  Ambridge  Gas  Com- 
pany. In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
for  gas  service  in  said  borough. 

C.  2079.  City  of  Pittsburgh  vs.  Duquesne  Light  Company. 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rates  for 
electric  service. 

C.  2590.  Borough  of  Parrell  vs.  South  Sharon  Water  Com- 
pany. Tn  re:  Alleged  inadequate  and  insufficient  service  in  said 
borough. 

C.  2626.  Borough  of  Sharon  vs.  Sharon  Water  Works 
Company.  In  re :  Alleged  inadequate  and  insufficient  water  ser- 
vice in  said  borough. 

C.  2408.    School  District  of  Boro.  of  South  Brownsville 

C.  2416.    School  District  of  Boro.  of  West  Brownsville 

C.  2473.    Borough  of  South  Brownsville 

C.  2474.    Edward  C.  Ebbert 

C.  2475.    Borough  of  Brownsville 
vs.  • 

Brownsville  Water  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  for 
water  service. 
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C.  2575.    City  of  Erie 

C.  2585.    Manufacturers  Association  of  Erie 
vs. 

Mutual  Telephone  Company. 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rates  for 
telephone  service. 

C.  2442.    Borough  of  Meyersdale 
C.  2612.    Meyersdale  Boro.  School  District,  et  al. 
vs. 

Meyersdale  Electric  Light,  Heat  and  Power  Com- 
pany. 

In  re:  Alleged  inadequate  and  insufficient  electric  service 
to  domestic  consumers  and  unjust  and  unreasonable  increase  in 
rates  (C.  2442)  ;  alleged  unjust  and  unreasonable  increase  or 
meter  and  flat  rates  for  steam  heat. 

C.  2596.  Connellsville  Macaroni  Company  vs.  West  Penn 
Railways  Company.  In  re:  Alleged  unjust  and  unreasonable 
coal  and  labor  charge  in  connection  with  the  furnishing  of  light 
and  power  service  to  complainant  at  Connellsville  and  averring 
that  such  charge  is  in  violation  of  contract  entered  into  between 
the  parties. 

C.  2606.  0.  L.  Beatty  vs.  Calvin  J.  Ullery.  In  re:  Alleg- 
ing that  respondent  is  operating  auto  buses  as  a  common  carrier 
at  Hopewood,  Fayette  county  and  vicinity,  without  having  first 
obtained  a  certificate  of  public  convenience. 

A.  2291-1919.  Application  of  Penn  Brothers,  a  partner- 
ship, for  approval  of  the  beginning  of  the  exercise  of  the  right  to 
operate  auto  buses  as  a  common  carrier  between  the  city  of  Me- 
Keesport  and  the  borough  of  West  Elizabeth. 

A.  2295-1919.  Application  of  Ross  F.  Lee  for  approval  of 
the  beginning  of  the  exercise  of  the  right  to  operate  auto  buse.s 
as  a  common  carrier  between  McKeesport  and  Elrama. 

A.  2298-1919.  Application  of  James  Lucidi  for  approval  of 
the  beginning  of  the  exercise  of  the  right  to  operate  autos  and 
taxi-cabs  between  Uniontown  and  the  village  of  Miller  Farm. 
Fayette  county,  and  intermediate  points. 

A.  2308-1919.    Application  of  Wyatt  R.  Campbell  for  ap- 
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proval  of  the  beginning-  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  the  borough  of  New 
Wilmington  and  the  city  of  New  Castle,  Lawrence  county. 

A.  2312-1919.  Application  of  Steve  Phillips  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier  between  Darth  and  Uniontown,  Fayette 
county. 

A.  2268-1919.  Application  of  William  McCorkle,  Jr.,  and 
Tony  Monture  for  approval  of  the  beginning  of  the  exercise  of 
the  right  to  operate  auto  buses  as  a  common  carrier  between  the 
boroughs  of  Glassport  and  Elizabeth,  xVUegheny  county. 

A.  2335-1919.  Application  of  David  G.  Allen  and  William 
M.  Evans,  doing  business  as  Allen  &  Evans,  for  approval  of  the 
beginning  of  the  exercise  of  the  right  to  operate  auto  buses  as  a 
common  carrier  between  the  borough  of  New  Wilmington,  city 
of  New  Castle  and  Wilmington  Junction,  Lawrence  county. 

M.  C.  1005-1919.  Contract  between  the  Duquesne  Street 
Railway  Company  and  the  city  of  Pittsburgh,  granting  the  com- 
pany the  right  to  construct  tracks  on  Ross  street  between  Sixth 
and  Fifth  avenues,  said  city. 

A.  2296-1919.  Application  of  the  Duquesne  Street  Rail- 
way Company  for  approval  of  the  extension  of  its  route  along 
Ross  street  from  Sixth  avenue  to  Fifth  avenue,  in  the  city  of 
Pittsburgh,  to  connect  with  the  Pittsbui'gh,  Oakland  and  East 
Liberty  Passenger  Railway  Company. 

M.  C.  982-1918.  Contract  between  the  Pittsburgh,  Fort 
Wayne  &  Chicago  Railway  Company,  et  al.  and  the  borough  of 
New  Brighton — changing  tracks  of  railroads  through  the  borough 
and  separation  of  grades. 

A.  2254-1918.  Application  of  the  Pittsburgh.  Fort  Wayne 
and  Chicago  Railway  Company,  et  al.,  and  The  Pennsylvania 
Railroad  Company,  lessee,  for  approval  of  the  abolition  of  cross- 
ings at  grad^on  Fifth  avenue,  where  tracks  cross  various  streets, 
in  the  borough  of  New  Brighton. 

A.  2255-1918.  Application  of  the  Pittsburgh,  Fort  Wayne 
&  Chicago  Railway  Company,  et  al..  and  The  Pennsylvania  Rail- 
road Company,  lessee,  for  approval  of  the  construction  of  a  cross- 
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ing  at  grade  of  the  tracks  of  the  Pittsburgh,  Youngstown  &  Ash- 
tabula Railway  Company  iu  the  borough  of  New  Brighton. 

A.  2256-1918.  Application  of  the  Pittsburgh,  Fort  Wayne 
&  Chicago  Railway  Company,  et  al.,  and  The  Pennsylvania  Rail- 
road Company,  lessee,  for  approval  of  the  construction  and  alter- 
ation of  crossings  above  grade  of  public  highways  in  the  borough 
of  New  Brighton. 

A.  2257-1918.  Application  of  the  Pittsburgh,  Youngstown 
&  Ashtabula  Railway  Company  and  The  Pennsylvania  Railroad 
Company,  lessee,  for  approval  of  the  construction  of  a  crossing 
below  grade  at  a  point  where  the  tracks  of  the  Pittsburgh. 
Youngstown  &  Ashtabula  Railway  Company  cross  under  the 
bridge  of  the  Overhead  Bridge  Company  and  the  tracks  of  the 
Beaver  Valley  Traction  Company  located  thereon,  in  line  of 
Third  avenue,  in  the  borough  of  New  Brighton. 

Pittsburgh. 

Friday,  February  28,  1919  10:00  A.  M. 

C.  2574.    Harmony  Route  Patrons  League 
C.  2581.    Joseph  A.  Heineman,  Mayor  of  Butler 
C.  2583.    C.  Fred  Shaffer,  Burgess  of  Evansburg 
C.  258-1.    Howard  R.  Johnson,  et  al. 
vs. 

Pittsburgh,  Harmony,  Butler  &  New  Castle  Ry. 
Co. 

In  re  :  Alleged  unjust  and  unreasonable  increase  in  passen- 
ger and  freight  rates. 

C.  2582.  Joseph  A.  Heineman,  Mayor  of  Butler  vs.  Pitts- 
burgh, Mars  &  Butler  Railway  Company.  In  re  :  Alleged  unjust 
and  unreasonable  increase  in  passenger,  freight  express  and 
parcel  rates. 

C.  2617.    John  Adams,  et  al.  vs.  Roy  L.  Thorpe. 
C.  2619.    John  Adams,  et  al.  vs.  Peter  C.  Jobe. 
In  re :  Alleging  that  respondents  are  operating  auto  buses 
as  common  carriers  between  McKeesport  and  "West  Elizabeth  in 
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violation  of  the  orders  of  the  Commission  issued  in  A.  2145  and 
2146  (1918)  respectively. 

A.  2145-1918.  Application  of  Roy  L.  Thorp  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
buses  as  a  common  carrier  btween  the  city  of  McKeesport  and 
the  borough  of  West  Elizabeth.  (Rehearing.) 

A.  2146-1918.  Application  of  Peter  C.  Jobe  for  approval 
(if  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
buses  as  a  common  carrier  between  the  city  of  McKeesport  and 
the  borough  of  West  Elizabeth.  (Re-hearing). 

A.  2133-1918.  Application  of  Harvey  Penn  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
buses  as  a  common  carrier  between  McKeesport,  Allegheny 
county  and  Elrama,  Washington  county. 


/  N 

Secretary  of  the  Commonwealth 


CHARTERS  ISSUED. 

Name  Location  Business  Capital 

Alexander  Johns  Hooting  & 
Mfg.  Co.,  J.  A.  Gerrow,  Jr., 

Treas.  Philadelphia,    $20,000 

American   Shoe    &   Dry  Goods 

Co.,  Israel  Shuman,  Treas.,  .Reading,    10,000 

American  Toy  &  Novelty  Works. 

Carl  H.  Oermann,  Treas.,  ..York,    50,000 

Brockway   Pure   Products  Co.. 

O.  D.  Shibley,  Treas.,  Brockwayville,   20,000 

C.  M.  Davidson  Co.,  R.  B.  Da- 
vidson, Treas.,  Pittsburgh,  ..Optical  goods  25,000 

Electrolabs    Co.,    The,    W.  G. 

Swaney,  Treas.,   Pittsburgh  Chemicals  5.000 

Enterprise  Bldg.  &  Loan  Assn. 

of  Logan,  I.  J.  Gissel,  Treas.,  Philadelphia   1,000,000 

Franklin  Car  Co.,  The,  Hugh  N. 

Carson,     Treas.,  Titusville, 

Pa.,   Franklin,    100,000 

Frederick  W.  Starch  Bldg.  & 
Loan    Assn.,    E.    J.  Burke, 

Treas..   .  .  Philadelphia,    1,000,000 
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George   DuBarry   Lumber  Co., 

E.  E.  Murphy,  Treas.,  Pittsburgh   25,000 

Harrison  Bldg.  &  Loan  Assn.. 

S.  G.  Watkins,  Treas.,  Philadelphia   1,000,000 

Henry    D.    Kurtz    Co.,    W.  S. 

Wray,  Treas  Reading  Clothing  25,000 

Ideal  Milk  Co.,  N.  A.  Rupert, 

Treas.,   Butler   25,000 

Joseph  P.  Cattie  &  Bros.,  Inc., 

X.  J.  Cattie,  Treas  Philadelphia,  ...Plating  of 

metals   50,000 

Kelly  Street  Garage  &  Machine 

Co.,  E.  N.  Platts,  Treas.,  .  .  .  .Pittsburgh   5,000 

Leinbach   &   Bro.,   inc.,   a.  D. 

Heinly,  Treas.,   Reading,   .Wearing  apparel  75,000 

McClain  &  Co.,  Joseph  C.  Mc- 

Clain,  Treas  Lancaster,  Brokerage  50,000 

Xash-Allegheny   Sales   Co.,  W. 

H.  Murray,  Treas.,   Pittsburgh,  .Motor  vehicles  25,000 

Oak  Lane  Realty  Co.,  Wm.  O. 

Mahon,  Treas  Philadelphia   10.000 

Oneida  Truck  Sales  Co.,  H.  M. 

Curtis,  Treas.,  Philadelphia,    5,000 

Oxygen    Products    Co.,    W.  G. 

Swaney,  Treas.,   Pittsburgh,    b,000 

Pittsburgh   Pipe  and  Coupling 

Co.,  A.  B.  Angney,  Treas..  .  .Pittsburgh,    10,000 

Pittsburgh  Sporting  Goods  Co., 

Albert  Wittmer,  Treas.,  .  .  .  .Pittsburgh,    50,000 

Pittsburgh  Tire  and  Auto  Ac- 
cessories Co.,  W.  J.  McAllis- 
ter, Treas.,   Pittsburgh,    10,000 

Rowland  Bldg.   &  Loan  Assn., 

Lynford  Rowland,  Jr.,  Treas. .Cheltenham,    1,000,000 

Standard  Safety  Razor  Co.,  Wm. 

Aldendorf,  Treas.,   Pittsburgh   50,000 

Service  Construction  Co.,  B.  J. 

Hirshfleld,  Treas  Pittsburgh,   15,000 

Trager  Mfg.  Co.,  H.  F.  Trager, 

Treas  Scranton   25,000 

Uniform   Bldg.   &  Loan  Assn., 

L.  J.  Brecker,  Treas.,  Philadelphia,    1,000,000 

West  Lebanon  Fuel  Co.,  J.  A. 

Grossman,  Treas  Indiana   30,000 
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Supreme  Court  of  Pennsylvania 


FREDA  MURDOCK  vs.  NEW  YORK  NEWS  BUREAU,  De- 
fendant, and  THE  EMPLOYERS  LIABILITY  ASSUR- 
ANCE CORP.,  LTD.,  Appellants. - 

Workmen's  Compensation — Practice  and  procedure — Appeals — 
Question  of  law — Jurisdiction  of  court — Violence  to  the 
physical  structure  of  the  body — Fall — Lober  pneumonia. 

An  appeal  which  alleges  that  the  findings  of  fact  were  not 
supported  by  the  evidence  raises  a  question  of  law.  The  court 
may  not  review  the  evidence  but  may  examine  the  opinion  to  see 
if  the  reasons  and,  findings  therein  contained  support  the  con- 
clusion. 

When  it  is  shown  that  a  fall  resulted  in  lobar  pneumonia 
from,  which  the  employe  subsequently  died,  an  award  of  compen- 
sation to  dependents  will  not  be  disturbed. 

In  the  Supreme  Court  of  Pennsylvania,  No.  215  Jan.  Term, 
1919.  Appeal  from  Common  Pleas  Court  No.  1.  of  Philadelphia 
county.  Affirmed. 

FRAZER,  J.,  Feh.  10.  1919. 

William  S.  Murdoek,  the  husband  of  the  claimant,  was  em- 
ployed as  a  lineman  by  the  New  York  News  Bureau  and.  while 
engaged  in  the  course  of  his  employment  at  Eighth  and  Master 
Streets  in  the  City  of  Philadelphia,  came  in  contact  with  a  wire 
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heavily  charged  with  electricity,  which  caused  him  to  fall  from 
a  pole  upon  which  he  was  working,  to  the  street,  a  distance  of 
twenty-eight  feet.  Upon  striking  the  ground  his  knees  "doubled 
up"  and  came  violently  in  contact  with  his  chest,  causing  con- 
siderable pain  during  the  day,  and  indicating  the  fracture  of  one 
or  more  ribs.  Whether  he  sustained  such  injury,  the  physician 
who  made  an  examination  was.  however,  unable  to  determine. 
The  pain  in  the  chest  continued,  making  breathing  difficult, 
Three  days  later  Murdoch  returned  to  his  place  of  employment 
lint  on  account  of  the  constant  severe  pain  in  his  chest  did  not 
engage  in  his  usual  work,  and  later  was  obliged  to  return  home 
and  again  call  a  physician  who  then  diagnosed  his  case  as  lobar 
pneumonia,  from  which  be  died  ten  days  after  the  accident. 
These  Tacts  as  stated  are  taken  from  the  findings  of  the  Referee 
in  procedings  under  the  Employers  Liability  Act,  and  the  con- 
clusion of  the  Referee,  based  upon  them,  is  that  death  was  due  to 
lobar  pneumonia,  resulting  from  the  fall.  The  Referee's  find- 
ings wore  confirmed  by  the  Workmen's  Compensation  Board  and 
the  decision  of  the  Board  was.  in  turn,  sustained  by  the  Court 
below.  From  the  action  of  the  court  in  dismissing  exceptions  to 
the  conclusions  this  appeal  followed. 

The  single  assignment  of  error  is  to  the  decision  of  the  court 
below  in  dismissing  exceptions  to  the  action  of  the  Board,  and  in 
refusing  to  set  aside  the  award  on  the  ground  of  there  being  no 
evidence  to  sustain  the  conclusion  of  the  Referee  to  the  effect  that 
the  disease  causing  Murdoch's  death  was  the  result  of  the  acci- 
dent. This  contention  raises  a  question  of  law  which  the  Board 
had  power  to  determmtne  under  Section  420  of  the  Workmen's 
Compensation  Act  of  June  2nd.  191").  P.  L.  736.  upon  consider- 
ation of  the  legal  adequacy  of  the  testimony  taken  before  the 
Referee;  McCauley  vs.  Imperial  Woolen  Co..  261  Pa.  312,  319. 
Review  by  this  court  under  the  above  act  is  on  certiorari  only 
and.  while  we  may  not  consider  the  testimony,  we  are  authorized 
to  examine  the  findings  and  reasons  stated  in  the  adjudications 
of  tlie  board  and  of  the  Referee,  as  well  as  of  the  court  below,  to 
determine  whether  or  not  the  decision  is  founded  upon  a  proper 
basis.    McCauley  vs.  Imperial  Woolen  Co.,  supra. 
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Appellant's  contention  is  that  the  findings  of  the  Referee 
do  not  show  his  conclusion  to  be  based  upon  proper  testimony  of 
experts  to  the  effect  that  the  disease  from  which  Murdock  died 
was  the  result  of  the  injury  received  at  the  time  of  the  accident, 
and  further,  they  also  fail  to  indicate  he  was  not  exposed  or  sub- 
jected to  other  conditions  from  which  the  disease  might  have 
been  contracted,  and  that,  consequently,  the  conclusion  of  the 
Referee  was  without  proper  foundation  in  fact.  With  this  con- 
tention we  cannot  agree. 

The  findings  of  the  Referee  clearly  show  the  injury  to  the 
chest  resulted  in  continuous  pain  from  the  time  of  the  accidenl 
until  the  trouble  diagnosed  by  the  physician  to  he  lobar  pneu- 
monia, and  we  find  nothing  in  the  record  to  justify  the  inference 
that  between  the  time  of  receiving  the  injury  and  the  develop- 
ment of  the  disease,  there  were  other  causes  from  which  pneu- 
monia might  have  been  contracted.  That  the  physician  failed 
to  discover  a,  fracture  rib  does  not  detract  from  the  weight  to  be 
given  the  undisputed  fact  that  a  blow  on  the  chest  was  received 
and  followed  by  continuous  pain,  resulting  a  week  later  in  the 
disease  which  finally  caused  death.  The  nature  of  the  injury 
and  its  resultant  effects,  followed  so  closely  by  the  development 
of  the  disease,  constitute  sufficient  evidence  to  support  the  con- 
clusion of  the  Referee  and  the  court  below,  and  indicate  to  this 
court  ample  expert  medical  testimony  in  the  record  upon  which 
the  Referee  based  his  conclusion  that  the  injury  to  the  chest  was 
the  proximate  cause  of  the  disease  which  terminated  in  the  death 
of  claimant's  husband,  particularly  as  the  Board  has  expressly 
found  that  "the  Referee's  conclusion  in  this  case  are  all  war- 
ranted by  the  testimony". 

The  judgment  of  the  court  below  is  affirmed. 


MARGUERITE  F.  LEARY  vs.  J.  GIBSON  McILVAIN  ET  AL. 
and  MANUFACTURERS'  CASUALTY  INSURANCE 
CO.,  Appellants. 

Workmen 's  Compensation — Practice  and  procedure — Appeals — 
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Question  of  low — Alleged  absence  of  testimony  to  support 
award. 

There  being  some  evidence  before  the  Board  which  fairly 
supported,  its  conclusions,  the  judgment  ivas  affirmed. 

In  the  Supreme  Court  of  Pennsylvania,  No.  110,  Jany.  Term. 
1919.  Appeal  from  Court  of  Common  Pleas,  No.  4,  of  Philadel- 
phia County.  Affirmed.  (For  opinion  of  the  Board,  see  4  Dep. 
Rep.  610.) 

FRAZER,  J.,  Feb.  10,  1919  : 

Claimant  is  the  wife  of  Dennis  F.  Leary,-  whose  dead  body 
was  found  by  a  park  guard,  lying  under  a  wagon  attached  to  a 
team  of  horses  he  was  employed  to  drive;  the  accident  having 
occurred  while  deceased  was  returning  the  team  to  the  stable  at 
the  end  of  his  day 's  work.  A  claim  made  before  the  Workmen 's 
Compensation  Board  was  resisted  on  the.  ground  that  no  evidence 
was  adduced  establishing  the  death  to  be  the  result  of  an  acci- 
dent or  injury  occurring  in  the  course  of  employment.  This 
contention  was  sustained  by  the  Referee  and  the  claim  disallowed : 
an  appeal,  however,  to  the  Board  the  decision  was  reversed  and 
an  award  made  in  favor  of  claimant.  This  award  was  subse- 
quently set  aside  by  the  Court  of  Common  Pleas  for  the  reason 
the  Board  was  without  authority  to  reverse  the  Referee's  find- 
ings, unless  after  a  hearing  de  novo,  which  was  not  had,  and  the 
case  remanded  to  the  Board  with  directions  to  proceed  in  the 
manner  provided  by  the  statute,  and  make  such  disposition  of 
the  claim  as  the  evidence  produced  before  them  warranted.  At 
the  hearing  the  parties  offered  no  evidence,  but  agreed  the  Board 
should  adopt  and  consider  as  proofs  in  the  case,  the  testimony 
taken  before  the  Referee  as  though  heard  by  it,  McCauley  vs. 
Imperial  Woolen  Co.,  261  Pa.  312-319;  and,  pursuant  to  that 
agreement  and  upon  consideration  of  all  the  evidence  in  the  case, 
an  award  in  favor  of  claimant  was  made  from  which  defendants 
again  appealed,  and.  upon  dismissal  of  their  exceptions  by  the 
Common  Pleas,  the  present  appeal  was  taken. 
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The  contention  here,  as  in  Murdock.vs.  New  York  News 
Bureau,  opinion  filed  herewith,  is  that  the  record  is  destitute  of 
evidence  to  support  the  conclusion  reached  by  the  Board  to  the 
effect  that  deceased  met  his  death  as  the  result  of  an  accident 
occurring'  in  the  course  of  his  employment  within  the  meaning  of 
the  Workmen's  Compensation  Act.  The  findings  and  opinion 
filed  show  that  Leary,  who  was  teamster  in  defendant's  employ, 
was  found  dead  about  7.30  on  the  evening  of  December  29th. 
1916.  in  Cobb's  Creek  Park,  near  64th  and  "Webster  Streets, 
Philadelphia.  His  body  was  lying  under  the  wagon  with  the  left 
front  wheel  against  the  face  and  the  reins  in  his  hands.  The 
wheel  of  the  wagon,  as  well  as  the  body  of  deceased,  upon  which 
there  were  bruises  and  blood  stains  on  the  neck,  was  in  a  gully, 
or  washout,  at  the  time  discovered  by  the  park  officer.  No  post 
mortem  was  made  to  ascertain  the  cause  of  death;  the  report  of 
the  physician  filed  by  the  coroner,  however,  stated  death  was 
probably  due  to  bodily  injuries. 

Deceased  was  a  man  in  excellent  health  and  left  defendant's 
place  of  business  early  in  the  morning  with  his  horses  and  wagon 
to  deliver  lumber  in  a  nearby  town.  Accompanying  him  on  a 
similar  errand  was  a  fellow  employe  named  Dempsey.  also  driv- 
ing a  team.  The  day  was  "bitterly  cold"  and  on  the  way  home, 
Leary  having  complained  of  being  chilly,  the  two  drivers  stopped 
at  a  saloon  where  each  obtained  a  drink  of  liquor.  Upon  leaving 
the  saloon  Dempsey  drove  his  team  in  advance  of  Leaiy.  Noth- 
ing appears  to  show  what  happened  subsequent  to  this  until 
Leary 's  body  was  discovered,  although  there  is  a  finding  that 
deceased  was  seen  driving  in  various  directions  in  the  neighbor- 
hood shortly  before  his  body  was  found,  apparently  attempting 
to  either  find  his  way  home,  or  for  the  purpose  of  avoiding  streets 
in  the  neighboi'hood  at  the  time  considerably  torn  up  owing  to 
improvements  underway.  The  record  discloses  no  previous  ill- 
ness of  deceased  and  though  he  had  taken  "a  very  small  whiskey''1 
because  of  the  cold,  he  had  always  been  temperate  and  never 
known  to  be  intoxicated.  The  Board  accounted  for  deceased's 
presence  in  the  park  by  stating  he  had  evidently  lost  his  way  in 
the  dark,  and  concluded  death  was  caused  by  reason  of  the  front 
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wheel  dropping  into  the  gully  and  throwing  deceased  forward 
aud  under  the  wagon,  and  further,  that  death  occurred,  in  the 
course  of  his  employment  from  injuries  sustained  by  his  fall. 
While  it  is  true  the  Referee  previously  reached  a  contrary  con- 
clusion, the  difference  of  opinion,  based  on  the  testimony  pre- 
sented, does  not  warrant  interference  by  this  court.  The  find- 
ings referring  to  the  condition  and  position  of  the  body,  and  the 
circumstances  previous  to  its  discovery,  as  well  also  as  that  re- 
ferring to  the  wounds  on  the  body,  indicate  the  Board  had  before 
it  evidence  which  fairly  supported  its  conclusion  that  death  re- 
sulted from  injuries  received  in  an  accident  occurring  in  the 
course  of  deceased's  employment. 
The  judgment  s  affirmed. 


CATARINA  BELMONTE  vs.  THOMAS  CONNOR,  Appellant 

Workmen  's  Compensation — Appeals — Findings  of  fact  by  Beard 

final. 

In  the  .Supreme  Court  of  Pennsylvania  No.  10,  Jan.  Term, 
1919.  Appeal  from  Court  of  Common  Pleas  No.  2,  Philadelphia 
County.    Appeal  dismissed. 

PER  CURIAM,  Feb.  24.  1919: 

The  only  question  before  the  Referee  and  the  Compensation 
Board,  which  was  one  of  fact,  was  as  to  the  relation  which  the 
husband  of  the  appellee  sustained  to  the  appellant  at  the  time 
he  was  killed.  The  finding  of  the  Board  was  that  he  was  an  em- 
ploye, and  not  an  independent  contractor,  as  the  defendant  eon- 
tended.  This  finding  is  conclusive.  Messinger  vs.  Lehigh  Val- 
ley Railroad  Company.  261  Pa.,  336. 

Appeal  dismissed  and  award  affirmed. 
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ANNA  GALLAGHER  vs.  P.  M.  WALTON  MANUFACTUR- 
ING CO.,  and  MANUFACTURERS '  CASUALTY  INS. 
CO.,  Appellants. 

Workmen's  Compensation — Appeals— Findings  of- fact  by  Board 

final. 

In  the  Supreme  Court  of  Pennsylvania.  No.  224  Jan.  Term. 
1919.  Appeal  from  Court  of  Common  Pleas  No.  3  Philadelphia 
County.    Appeal  dismissed. 

PER  CURIAN,  Feb.  24,  1919 : 

The  question  whether  the  decedent  was  engaged  in  the 
course  of  his  employment  at  the  time  of  the  accident  which  re- 
sulted in  his  death  was  one  of  faet.  The  finding  of  the  Referee, 
approved  by  the  Compensation  Board,  was  "at  the  time  of  the 
occurrence  of  the  injury  Gallagher  was  in  the  course  of  his  em- 
ployment with  the  defendant  ".  This  is  conclusive :  Poluskiewicz 
vs.  Philadelphia  &  Reading  Coal  and  Iron  Company.  257  Pa.. 
305:  3  Dep.  Rep.  1438:  Messinser  vs.  Lehigh  Valley  Railroad 
Company.  261  Pa..  336. 

Appeal  dismissed  and  award  affirmed. 
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Common  Pleas  of  Lawrence  County  j 

v  ,  / 

HOWARD  CLELAND  vs.  WILLIAM  GARRETT 

Workmen's  Compensation — Practice  and  procedure — Petition  for 
an  order  upon  the  Board  to  file  the  testimony  ivith  the  ap- 
peal— Petition  denied. 

In  the  Court  of  Common  Pleas  of  Lawrence  County.  No. 
86,  Sept.  Term.  1918.  Appeal  from  Workmen's  Compensation 
Board.  Affirmed.  (For  opinion  of  Board,  see  4  Dep.  Rep. 
1968.) 

EMERY,  J..  Feb.  10,  1919  : 

This  case  came  into  Court  on  appeal  from  the  order  of  the 
Workmen's  Compensation  Board  and  was  argued.  Counsel  for 
the  appellant  were  of  the  opinion  that  the  Workmen's  Compen- 
sation Board  did  not  state  or  find  the  facts  sufficiently  to  enable 
the  Court  to  pass  upon  the  questions  raised  by  their  exceptions 
and  presented  their  petition  for  an  order  upon  the  Board  to  file 
the  testimony  Avith  the  appeal.  This  petition  is  based  upon  the 
proposition  that  in  writing  its  opinion  the  Board  had  quoted 
part  op  the  testmony  but  had  omitted  parts  that  were  pertinent 
to  the  questions  decided  by  the  Board. 

The  real  question  that  appears  to  have  been  in  the  mind  of 
the  Board  was  whether  Cleland  was  in  the  employ  of  Garrett  at 
the  time  of  the  accident  or  whether  he  was  working  under  the 
contract  for  the  sale  of  the  saw  mill. 

In  discussing  this  case  the  Board  stated  that  it  has  given 
unusual  concern  and  that  the  question  raised  was  purely  of  fact, 
and  then  stated  that  "No  one  would  contend  that  the  defendant 
would  expect  the  claimant  to  remain  at  work  on  the  mill  to  teach 
him.  the  defendant,  lfow  to  operate  and  run  the  saw  for  nothing. 
It  certainly  was  in  the  minds  of  both  parties  at  that  time  that 
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Mr.  Cleland  was  to  remain  and  work  on  the  mill  long"  enough  at 
least  to  teach  and  train  the  defendant,  Mr.  Garrett,  how  to  run 
the  mill  and  operate  the  saw ' '.  Preliminary  to  the  ahove  quoted 
part  of  the  discussion,  the  Board  had  quoted  the  testimony  of 
Mr.  Gamer,  called  as  a  witness  by  the  defendant,  in  which  he 
testifies  that  the  claimant  had  stated  to  him  prior  to  the  accident 
"I  am  supposed  to  help  to  move  it  and  set  it  up  and  stay  with 
Mr.  Garrett  to  learn  him  to  operate  it, — to  run  the  saw ' '. 

In  the  findings  of  fact  the  Board  has  found  that  the  claim- 
ant sold  to  the  defendant  a  saw  mill  which  was  moved  by  the  de- 
fendant to  the  new  location  and  the  claimant  was  to  set  it  up  and 
put  it  in  running  order,  and  after  it  was  placed  in  running  order 
the  claimant  was  to  work  for  the  defendant  for  a  time  to  assist 
in  its  operation,  teaching  the  defendant  how  to  operate  the  mill 
and  run  the  saw.  The  Board  then  refers  to  the  fact  that  some 
Trouble  developed  caused  by  a  leak  in  the  boiler  and  that  the 
boiler  was  patched  and  steam  generated  and  the  mill  started  up 
and  that  three  logs  or  ties  were  placed  on  the  mill  and  sawed, 
;iAnd  the  contract  of  the  claimant  was  then  completed".  This 
quotation  seems  to  be  a  conclusion  of  law  rather  than  a  fact  and 
there  is  nothing  in  the  discussion  or  in  the  findings  of  fact  that 
would  justify  this  statement  as  a  matter  of  fact. 

To  determine  the  facts  fully  the  Court  should  have  before 
it  all  the  facts  developed  in  the  testimony  as  to  the  setting  up  of 
the  mill,  the  condition  in  which  it  was  at  the  time  the  three  logs 
were  sawed,  whether  it  was  in  condition  for  operation,  doing 
general  sawing  and  as  to  what  was  done  in  making  the  repairs 
on  the  boiler,  by  whom  the  repairs  were  made  and  if  made  by 
persons  not  connected  with  the  ownership  or  operation  of  the  saw 
mill,  then  who  employed  the  persons  to  make  the  repairs.  These 
facts  should  be  before  the  Court  in  order  to  enable  the  Court  to 
determine  the  matter  raised  by  the  exceptions. 

Were  it  not  for  the  decisions  to  the  effect  that  the  testimony 
cannot  be  brought  into  Coui't  on  an  appeal  along  with  the  record 
becau.se  there  is  no  provision  in  the  statute  ei'eating  the  Woi'k- 
men's  Compensation  Board  or  bills  of  exception  bringing  the 
testimony  on  the  record.  I  should  feel  disposed  to  grant  the 
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prayer  of  the  petition.  However,  I  am  bound  by  these  decisions 
and,  therefore,  refuse  the  prayer  of  the  petition  and  affirm  the 
judgment  as  entered  by  the  "Workmen's  Compensation  Board. 

Now.  February  10,  1919,  the  exceptions  filed  in  this  case  are 
dismissed  and  the  judgment  affirmed  at  the  costs  of  the  petitioner. 


/  ■ —  ■  .. 

Common  Pleas  of  Northampton  County 

GUST  AVE  RAEDER  vs.  STEWART  SILK  CO. 

Workmen's  Compensation — Practice  and  procedure — Be  view  of 
compensation  agree  incuts — Fin  at  receipt  sign  ed — Limi- 
tations of  actions. 

By  Section  /.?.?  of  the  Act,  the  Board  may  cither  ratify  or 
disapprove  a  compensation  agreement.  Tt  may  not  ratify  part, 
and  disapprove  the  remainder. 

By  Section  315,  claims  for  compensation  not  brought  within 
one  year  from  the  time  of  the  last  payment  are  barred. 

Held:  The  present  action  having  been  instituted  twenty 
months  after  the  last  payment  of  compensation  is  barred  by  limi- 
tation. 

In  the  Court  of  Common  Pleas  of  Northampton  County. 
No.  49  November  Term.  1918.  Appeal  from  Decision  of  Work- 
men's Compensation  Board.  Reversed.  (For  Opinion  of  the 
Board,  see  1  Dep.  Rep.  2135.) 

STEWART,  J..  Dec.  30.  1918: 

This  is  an  appeal  from  a  decision  of  the  Workmen's  Com- 
pensation Board.  The  claimant  was  an  employe  of  the  defen- 
dant.   The  abstract  of  the  record  shows: 
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"July  26,  1916.  Agreement  for  compensation  for  dis- 
ability entered  into  by  claimant  and  defendant. 

"Aug.  14,  1916.  Approval  of  compensation  agreement 
filed  and  approved  by  the  Board. 

"Oct.  2.  1916.  Pinal  receipt  for  compensation  for  dis- 
ability filed. 

"Oct.  19.  1916.  Certificate  of  final  payment  of  com- 
pensation filed. 

"June  10.  1918.  Petition  for  review  of  compensation 
agreement  filed. " 

When  we  turn  to  the  record  itself,  we  find,  however,  that  claim- 
ant's petition  for  review  refers  to  the  final  receipt  for  compen- 
sation for  disability  filed  October -2nd,  1911).  and  he  states  it  is 
"to  review  the  said  receipt  as  provided  in  Section  423  of  the 
Work-men's  Compensation  Act  of  1915. 

"And  as  the  ground  of  this  petition  I  alley,,  that  the  said 
Receipt  was  procured  by  the  hereinafter  stated  mistake  or  fraud. 
And  in  support  of  the  above  allegations  I  state  the  following- 
facts: 

"When  money  was  paid  to  me  at  the  Hospital  or  at  home  1 
was  not  told  that  it  was  payment  under  the  Compensation  Act, 
I  did  not  know  such  a  law.  The  Master  Mechanic-  had  me  make 
sketches  so  the  work  at  the  new  building  could  go  on.  and  the 
money  I  got  I  suppose  was  wages,  but  when  told  I  was  fully  paid 
for  my  injuries  I  was  astonished,  1  was  deceived  if  such  was  the 
case."  The  opinion  of  Commissioner  Scott  also  states  at  the 
start:  ''The  claimant  presented  his  petition  to  review  the  final 
receipt  for  compensation  due  under  the  Compensation  Agree- 
ment" etc.  In  the  order  which  he  made  in  so  far  as  there  is  any 
order,  he  stated:  "From  all  the  testimony  bearing  on  the  ques- 
tion raised  by  the  petition,  we  conclude  that  at  the  time  the 
claimant  signed  the  final  receipt  he  had  not  fully  recovered  from 
the  disabling  effect  of  his  injuries  and  that  he  acted  under  a  mis- 
apprehension and  mistake  when  he  signed  the  receipt  which  in 
terms  implies  that  his  disability  had  terminated,  therefore  the 
final  receipt  in  so  far  as  it  may  be  effective  to  terminate  the  com- 
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pensation  agreement,  is  disapproved  and  set  aside,  and  the 
original  agreement  will  be  in  force  to  cover  any  loss  of  wages  on 
account  of  disability  either  total  or  partial  caused  by  the  acci- 
dental injuries  sustained  in  the  course  of  his  employment  with 
the  defendant. ' '  The  learned  commissioner  then  goes  on  to  sug- 
gest that  the  parties  might  make  a  supplemental  agreement,  and 
if  they  cannot  agree  on  that,  that  if  the  disability  has  ceased,  the 
employe)'  may  file  a  petition  to  terminate  the  agreement.  It  is 
admitted  by  the  learned  counsel  for  the  claimant,  and  it  is  also 
a  matter  of  record,  that  the  present  action  of  the  Board  must  be 
supported  under  Section  423  of  the  Workmen's  Compensation 
Act  of  1915.  P.  L.  736,  which  is  as  follows: — "All  agreements  for 
compensation  shall  be  subject  to  review  by  the  Board  at  any  time, 
upon  presentation  of  a.  petition  alleging  fraud,  mistake,  coercion, 
or  other  proper  cause.  The  Board  shall  fix  a  time  and  place  for 
hearing  the  petition,  and  shall  notify  all  parties  in  interest.  As 
soon  as  may  be  after  hearing,  the  Board  shall  either  ratify  or 
disapprove  the  agreement."  By  the  plain  terms  of  that  section 
the  Board  must  either  ratify  or  disapprove  the  compensation 
agreement.  What  they  did  do  was  to  set  aside  the  final  receipt 
for  compensation  fixed  in  the  agreement,  and  their  certificate  to 
defendant  company  that  all  compensation  under  the  agreement 
had  been  paid  in  full,  and  that  judgment  upon  the  said  agree- 
ment was  discharged,  as  provided  in  Section  430.  No  testimony 
was  returned  with  the  record,  but  taking  the  statement  above 
quoted  of  the  claimant,  it  merely  avers  that  he  was  ignorant  of 
the  law.  \\\  view  of  the  plainly  printed  papers  that  he  signed, 
such  an  excuse  ought  not  to  avail  him.  The  learned  commis- 
sioner expressly  states  that  "There  is  no  evidence  in  the  testi- 
mony that  fraud  was  practiced  on  the  claimant  to  induce  him  to 
sign  the  receipt."  He  then  uses  the  language  quoted  above,  to 
the  effect  that  the  claimant  did  not  know  that  he  was  signing  a 
final  receipt.  We  do  not  know  whether  evidence  was  taken  on 
behalf  of  the  defendant  company  as  to  the  circumstances  sur- 
rounding the  payment  to  the  claimant  or  not,  but  we  cannot 
believe  that  it  was  the  intention  of  the  legislature  to  allow  the 
Board  to  set  aside  agreements  and  receipts  which  were  submitted 
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to  them  for  approval  under  the  prior  sections  of  this  act  for  the 
reasons  set  forth.  Even  in  equity  ignorance  of  the  law  is  no 
excuse  where  it  is  expressly  found  that  no  fraud  was  practiced. 
If  it  he  contended  that  this  view  too  technical  and  that  "agree- 
ments for  compensation"  necessarily  include  receipts  and  certifi- 
cates of  satisfaction,  Avhat  did  the  Board  do  in  the  present  ease  ? 
If  they  ratified  the  agreement,  and  the  receipt  and  certificate, 
then  they  all  must  be  in  force.  If  they  reject  them,  then  the 
claimant  must  present  his  petition  under  Section  413.  In  the 
present  case  instead  of  "either  ratifying  or  disapproving  the 
agreement,"  they  ratified  part  and  disapproved  another  part. 
The  incongruity  of  this  action  is  apparent,  and  it  was  never  in- 
tended by  the  legislature  that  the  Board  should  do  what  was 
done  in  the  present  case.  The  third  exception  is  well  taken.  It 
cannot  be  ignored  that  the  last  payments  were  made  in  October. 
1916.  The  present  petition  was  presented  June  10th.  1918.  a 
year  and  eight  months  after  the  last  payment  was  made.  The 
first  and  second  exceptions  raise  the  question  presented  'by  Sec- 
tion 315,  which  is  as  follows:  "In  cases  of  personal  injury  all 
claims  for  compensation  shall  be  forever  barred,  unless,  within 
one  year  affter  the  accident,  the  parties  shall  have  agreed  upon 
the  compensation  payable  under  this  article ;  or  unless,  within 
one  year  after  the  accident  one  of  the  parties  shall  have  filed  a 
petition  as  provided  in  article  four  hereof.  In  cases  of  death 
all  claims  for  compensation  shall  be  forever  barred,  unless,  with- 
in one  year  after  the  death,  the  parties,  shall  have  agreed  upon 
the  compensation  under  this  article ;  or  unless,  within  one  year 
after  the  death,  one  of  the  parties  shall  have  filed  a  petition  as 
provided  in  article  four  hereof.  "Where,  however,  payments  of 
compensation  have  been  made  in  any  case,  said  limitations  shall 
not  take  effect  until  the  expiration  of  one  year  from  the  time  of 
the  making  of  the  last  payment."  In  the  present  case  no  action 
of  the  Board  has  set  aside  the  compensation,  to-wit,  $10.00  per 
week  agreed  upon  by  the  parties.  That  stands.  The  last  pay- 
ment was  made  October  2nd,  1916.  By  the  plain  words  of  the 
section,  all  other  claims  for  compensation  shall  be  forever  barred. 
Tf  it  be  held  that  under  Section  423,  the  agreement  for  compen- 
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sation  was  disapproved,  then  the  claimant  could  not  present  a 
petition  because  of  the  limitation.  If  it  be  held  that  it  was  rati- 
fied, then  payments  having'  been  made  under  the  agreement,  and 
more  than  one  year  having  elapsed,  all  other  claims  must  be 
barred.  It  is  true  that  Workmen's  Compensation  Acts  have  re- 
ceived a  liberal  construction,  and  yet  our  Supreme  Court  in  two 
late  cases,  have  said  that  these  proceedings  are  judicial  in  char- 
acter, and  they  must  be  governed  by  well  understood  legal  rules: 
McCauley  vs.  Imperial  Woolen  Co..  et  al.,  261  Pa.  St..  312;  and 
Wise  vs.  Cambridge  Springs  Borough,  262  Pa.  St.,  139.  In  other 
states  the  same  strictness  is  insisted  on.  In  Illinois  Section  24  of . 
the  Workmen's  Compensation  Act  of  1913  provides:  "No  pro- 
ceedings for  compensation  under  this  act  shall  be  maintained 
unless  claim  for  compensation  has  been  made  within  six  months 
after  the  accident,  or  in  the  event  that  payments  have  been  made 
under  the  provisions  of  this  act.  unless  written  chum  for  com- 
pensation has  been  made,  within  six  months  after  such  payments 
have  ceased."  Kurd's  Stat.  1916,  p.  1286.  Held  the  foregoing 
provision  of  the  statute  is  mandatory,  and  the  evidence  in  the 
record  clearly  and  positively  discloses  that  this  claim  was  barred 
because  not  made  within  the  time  provided  by  the  statute.  The 
Circuit  Court  erred  in  not  so  holding,  and  its  judgment  is  there- 
fore reversed:  Haiselden  et  al.  vs.  Industrial  Board  of  Illinois 
et  al.,  113,  N.  E.  877.  "Absence  from  the  country  and  ignorance 
of  the  law  cannot  be  found  to  be  a  reasonable  cause  for  failure 
to  file  a  claim  under  the  Workmen's  Compensation  Act  within 
six  months  after  the  injury  or  death  of  an  employe  that  is  the 
basis  of  the  claim."  John  Gorski 's  (administrator's)  Case,  227 
Mass.  456.  "Under  the  Workmen's  Compensation  Act  (Gen.  St. 
1915.  Sees.  5896-5942),  the  failure  to  make  a  claim  for  compen- 
sation for  an  injury  within  three  months  after  the  accident  is  a 
bar  to  recovery.  The  failure  to  give  notice  of  the  injury  within 
ten  clays  after  the  accident  is  not  a.  bar,  if  no  prejudice  to  the 
employer  results  from  the  failure  or  if  it  was  occassioned  by  mis- 
take, incapacity  or  other  reasonable  cause ;  but  no  such  exceptions 
are  made  as  to  a.  failure  to  claim  compensation  within  the  pre- 
scribed time":  Smith  vs.  Solvay  Process  Co.,  163  Pacific.  645. 


l'Jl'J 


Department  Reports  of  Pennsylvania. 


403 


In  Wood  vs.  Carpenter,  H)l  V.  K..  135,  Mr.  Justice  Swayne  said: 
"'Statutes  of  limitation  are  vital  to  the  welfare  of  society  and  are 
favored  by  law.  They  are  found  and  approved  in  all  systems  of 
enlightened  jurisprudence.  They  promote  repose  by  giving' 
security  and  stability  to  human  affairs.  An  important  public 
policy  lies  at  their  foundation.  They  stimulate  to  activity  and 
punish  negligence.  While  time  is  constantly  destroying  the 
evidence  of  rights  they  supply  its  place  by  a  presumption  which 
renders  proof  unnecessary.  Mere  delay,  extending  to  the  limit 
prescribed,  is  itself  a  conclusive  bar.  The  name  and  antidote  go 
together."  In  Pennsylvania  in  Sankey  vs.  McElevey,  Admr.. 
104,  Pa.  St.,  265.  it  was  held:  "Mere  silence  or  concealment  by 
the  debtor  without  affirmative  misrepresentation  will  not  toll  the 
running  of  the  statute  of  limitations."  In  Smith  vs.  Blachley, 
198  Pa.  St..  173,  it  was  held:  "In  an  action  based  upon  a  fraud, 
the  statute  of  limitations  will  run  from  the  date  of  the  fraudulent 
act  complained  of,  unless  such  fraud  has  actively  concealed  by 
the  defendant."  To  the  same  effect  see  Scranton  Gas  &  Water 
Company  vs.  Iron  &  Coal  Co.,  167  Pa.  St..  136;  Mifflin  Co.  Nat. 
Bank  vs.  Fourth  St.  Nat.  Bank.  199  Pa.  St.,  459;  Ridgway's 
Account.  206  Pa.  St.,  587;  and  Dalzell  vs.  Lewis.  252  Pa.  St..  283. 
The  learned  counsel  for  the  claimant,  however,  contends  that  the 
expression  "at  any  time"  in  Section  423  is  in  effect  a  repeal  of 
Section  315.  and  that  being  a  subsequent  section,  it  must  be  con- 
sidered as  a  repeal  of  the  prior  one.  'Even  if  there  was  an  ap- 
parent conflict  between  these  two  sections,  which  we  do  not 
admit,  the  latter  would  not  be  considered  as  a  repeal.  The  true 
rule  of  construction  was  set  forth  in  Commonwealth  ex.  rel.  vs. 
Wilkes-Barre.  258  Pa.  St..  130.  where  it  was  held:  "Where  there 
is  an  apparent  conflict  between  different  parts  of  a  statute,  the 
general  purpose  of  the  legislature  must  be  considered  and.  if  the 
language  will  permit,  such  construction  must  be  applied  as  will 
give  effect  to  every  part  of  the  law.  A  statute  will  not  be  con- 
strued so  as  to  defeat  the  object  of  the  legislature  if  it  can  rea- 
sonably be  avoided.  Literal  construction  of  the  language  of  a 
part  of  an  act  cannot  prevail  if  another  interpretation  is  cleai'ly 
deducible  which  will  better  effect  the  manifest  purpose  of  the 
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general  legislative  intent. ' '  As  we  said  above,  Section  423  must 
be  held  to  refer  to  agreements  for  compensation  that  are  in  force, 
and  in  action  and  not  to  those  that  the  parties  have  terminated 
and  ended,  and  which  action  has  been  approved  by  the  Compen- 
sation Board.  "We  have  not  overlooked  the  other  sections  of  the 
act,  such  as  the  421st,  which  provides  that  in  certain  cases  the 
Board  may  order  a  hearing  de  novo,  and  may  make  all  investi- 
gations which  it  shall  deem  necessary,  and  the  426th,  which  is 
evidently  the  section  that  the  learned  commissioner  had  in  mind 
in  his  advice  to  the  parties,  and  which  provides  that  an  award 
may  be  increased,  decreased,  or  terminated,  etc.  Even  if  it  be 
true  that  we  should  not  be  bound  by  the  statement  in  the  record 
that  the  review  was  under  Section  423,  yet  it  is  plain  that  these 
sections  do  not  apply  to  the  present  case. 

And  now,  December  30th,  1918,  all  the  exceptions  are  sus- 
tained, and  the  order  of  the  Workmen's  Compensation  Board  of 
September  18th,  1918,  is  reversed. 


Common  Pleas  of  Philadelphia  County  No.  4 


ANNIE  REYNOLDS  vs.  P.  &  R.  RAILWAY  COMPANY. 


Workmen's  Compensation — Interstate  commerce — Member  of 
wrecking  crew — Removing  obstruction  to  instrumentality 
used  in  both  inter-  and  intrastate  commerce. 

A  member  of  a  train  crew  who  was  killed  while  engaged  in 
removing  a  derailed  engine  from,  an  ash  pit  track  used  indis- 
criminately for  intra-and  inter-state  commerce,  was  engaged  in 
interstate  commerce,  and  his  dependents  are  not  entitled  to  com- 
pensation under  the  Pennsylvania  Act. 


In  the  Court  of  Common  Pleas  No.  4,  of  Philadelphia 
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County.  No.  2708  June  Term.  191S.  Appeal  from  Workmen's 
Compensation  Board.  Reversed.  (For  opinion  of  the  Board,, 
see  4  Dep.  Rep.  1465.) 

FINLETTER,  J.,  Feb.  19,  1919 : 

This  ease  is  before  us  upon  an  appeal  by  the  defendant  from 
a  decision  of  the  Workmen's  Compensation  Board.  The  Board 
granted  a  hearing  de  novo,  after  an  award  by  a  Referee.  The 
findings  of  fact,  conclusions  of  law,  and  award  of  the  Board,  and 
the  exceptions  thereto  by  the  defendant  make  up  the  record,  and 
furnish  the  only  basis  for  our  action  on  the  appeal. 

McCauley  vs.  Imperial  Woolen  Co.,  261  F.  S.  312,  (4  Dep 
Rep.  1175). 

The  facts  disclosed  by  the  record  are  as  follows:  Thomas 
Reynolds  (whose  widow  is  the  claimant)  was  employed  by  the  de- 
fendant as  a  member  of  a  wrecking  crew,  stationed  at  the  de- 
fendant's Port  Richmond  yard.  This  crew  was  subject  to  call 
to  clear  up  wrecks  occurring  upon  any  part  of  the  defendant's 
railroad  system.  On  November  14.  1917.  Reynolds  was  killed 
under  the  following  eireiunstanees.  An  engine  (1700)  which 
had  been  returned  to  the  yard  to  be  prepared  for  the  next  day's 
work,  became  derailed  on  the  ash  pit  track  in  the  yard  in  such  a 
way  as  to  block  that  track.  It  was  necessary  to  move  it.  not  only 
to  permit  the  engine  itself  to  be  used,  but  also  to  clear  the  track, 
and  permit  other  engines  to  be  brought  to  the  same  ash  pit  to  be 
prepared  for  the  next  day's  service.  "Many  of  these  other 
engines  when  in  actual  operation  were  employed  in  the  movement 
of  interstate  freight".  The  claimant's  decedent  was  killed  while 
helping  to  replace  engine  1700. 

The  only  question  involved  in  the  appeal  is.  could  Reynolds 
in  doing  the  work  above  described  be  said  to  be  engaged  in  inter- 
state commerce ?  The  Compensation  Board  concluded  as  a  matter 
of  law  that  he  was  not. 

The  use  to  which  engine  No.  1700  was  put  does  not  control 
the  question.  So  far  as  commerce  of  any  kind  was  concerned  the 
Board  has  found  that  the  engine  was  not  engaged  in  either  in- 
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ternal  or  inter-state  commerce.  And  as  a  finding-  of  fact  the  con- 
clusion of  the  Board  is  final  for  the  purposes  of  this  hearing,  our 
jurisdiction  heing  confined  to  the  questions  of  law  arising  out  of 
the  facts  found  by  the  Board.  McCauley  vs.  Imperial  W.  Co. 
(supra).  The  truth  is  that  the  only  connection  engine  1700  had 
with  commerce  was  that  it  was  an  obstruction  to  commerce  of  any 
kind.  The  uses  to  which  it  had  been  put  are  not  important,  and 
the  use  to  which  it  was  to  be  put  had  not  yet  been  marked  out.  It 
is  the  employment  of  the  decedent  which  rules  the  case. 

He  had  nothing  to  do  with  the  operation  of  engine  1700. 
lie  came  in  contact  with  it  only  after  it  had  ceased  to  be  a  machine 
and  become  an  obstruction  to  the  track.  He,  as  a  member  of  the 
wrecking  crew  dealt  with  it  as  such,  and  it  is  the  character  of 
work  he,  the  workman,  was  engaged  upon  which  must  indicate 
whether  he  was  engaged  in  commerce,  and  of  what  sort.  Peder- 
sou  vs.  I).  L.  &  W.  R.  R.  Co.,  229  U.  S.  146.  Richey  on  Federal 
Employer's  Liability  Act,  page  62. 

The  defendant  insists  that  as  Reynolds  was  engaged  in  re- 
moving an  obstruction  from  tracks  used  for  both  kinds  of  com- 
merce that  he  was  engaged  in  inter-state  commerce.  It  relies 
upon  Pederson  vs.  D.  L.  &  W.  R.  R.  Co.,  229  U.  S.  146,  and  South- 
ern Rwy.  Co.  vs.  Puckett,  214  U.  S.  571.  The  Board,  on  the  other 
hand,  cites  as  authority  for  its  conclusion  and  award.  Minne- 
apolis &  St.  Louis  Rwy.  Co.  vs.  Winters,  242  IT.  S.  352. 

The  rule  laid  down  in  both  lines  of  these  cases  and  those 
which  have  followed  and  applied  them  is  (a)  that  all  persons 
engaged  in  the  repair  and  upkeep  of  the  permanent  way  and  the 
permanent  physical  appliances  connected  therewith,  including 
also  the  removal  of  obstructions  to  operation  and  use  of  them 
are  engaged  in  inter-state  commerce  if  the  instrumentalities  in 
question  are  used  in  such  commerce ;  and  that,  notwithstanding 
the  same  instrumentalities  are  also  in  use  for  intra-state  com- 
merce, (b)  On  the  other  hand  instrumentalities,  not  part  of  the 
permanent  way,  take  on  the  character  of  the  kind  of  commerce 
in  which  they  are  for  thetime  being  used. 

Examples  of  the  first  class  of  employment  are  the  repair  of 
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(1)  tracks   (2)  spurs,  (3)  bridges,  (4)  ditches,  (5)  removal  of 
snow  (6)  obstructing  wires,  (  7)  wrecks  and  similar  work  done  on 
the  main  line  of  the  permanent  way  which  is  used  for  both  inter- 
state and  internal  commerce.    The  (8)  repair  of  an  office  m  a 
freight  yard  (9)  of  a  pumping  house  and  pumping  station,  (10) 
of  a  round  house,  (11)  of  an  out  house  connected  with  a  depot, 
(12)  of  a  telegraph  line,  and  (13)  even  the  extension  of  a  repair 
shop  have  also  been  held  to  be  so  intimately  connected  with  inter- 
state commerce  as  to  be  part  of  it.  where  the  things  referred  to 
were  used  in  both  kinds  of  commerce.    See  Richey  on  Federal 
Employment  Liability  Striate  PP-  66-75  and  78-81  and  the  whole 
of  Chapter  VII  where  the  cases  are  collected. 

(1)  N  Y  Cent.  R.  R  vs.  Winfield,  211  U.  S.  147. 

(2)  Dowell  vs.  Wabash  Rwy.,  190  S.  W.  939  (Mo.). 

(3)  Pederson  vs.  R,  R,  229  U.  S.  146. 

(4)  L  &  N  R  R-  vs.  Blankenship.  74  So.  906  (Ala.). 

(5)  Aubrecht  vs.  D.  I,  &  W.  R.  R.  Co..  101  Atl.  203  (N  J.) 

(6)  So.  Pac.  R.  R,  vs.  Ind.  Ace.  Com..  161  Pac.  1143  (Cal.). 

(7)  R  P  Co.  vs.  Packet!.  244  U.  S.  571. 

(8)  Eng.  vs.  Southern  P.  (D.  C),  210  Fed.  92. 

(9)  Newkirk  vs.  Prior  (Mo.  App.),  183  S.  W.  683. 

(10)  Thomas  vs.  Boston  R,  R.,  219  Fed.  180. 

(11)  Nash  vs.  Minn.  R.  R-  154  N.  W.  957. 

(12)  '  Deal  vs.  Coal  Co.  (D.  C).  215  Fed.  285. 

(13)  Thompson  vs.  Cinn.  R  R,  176  S.  W.  1006. 

While  as  examples  of  the  second  kind  of  activities  that  is 
those  which  take  on  the  character  of  one  or  the  other  kind  of 
commerce  only  when  put  in  use.  are  the  locomotives,  and  cars, 
and  the  employes,  who  are  engaged  in  first  one  and  again  the 
other  sort  of  commerce.  For  example  a  locomotive,  capable  oi 
use  in  either  kind  of  commerce,  is  not  engaged  in  inter-state 
commerce  while  under-going  repairs.  ( 1 )  But  it  is,  if  being  oiled, 
coaled  and  prepared  for  an  inter-state  trip  (2).  While  a  cleric 
whose  duty  it  is  to  take  the  numbers  of  the  cars  on  arriving  trains 
was  held  engaged  in  inter-state  commerce  while  taking  the  ram- 
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bers  from  a  train  engaged  in  that  work,  although  it  was  his  duty 
also  to  perform  the  same  work  on  through  trains  (3). 

(1)  Minn.  R,  R.  vs.  Winters,  242  U.  S.  352. 

(2)  N.  C.  R.  R.  vs.  Zachary,  232  U.  S.  248. 

(3)  McNeil  vs.  S.  R.  Co.,  202  U.  S.  543. 

111.  Cent.  R,  R,  vs.  Behrens,  233  U.  S.  473. 

What  are  we  to  think  of  the  decedent's  employment  in  the 
light  of  these  decisions?  The  finding  upon  the  subject  under 
discussion  is  that,  "many  of  these  engines  (i.  e.  other  engines  to 
be  brought  to  the  same  ash  pit)  when  in  actual  operation  were 
employed  m  the  movement  of  inter-state  freight".  The  ash  pit 
then  was  an  apparatus  for  cleaning  and  preparing  engines  for 
further  use  in  both  kinds  of  traffic. 

The  mere  repairing  of  an  engine,  without  more,  has  (as  we 
have  said)  been  held  to  be  without  character  so  far  indicating  any 
particular  kind  of  commerce.  So  we  should  think  is  the  cleaning 
of  the  engine.  There  is  nothing  in  the  cleaning  or  the  repairing 
to  indicate  what  commerce  it  is  engaged  in  until  it  has  been 
definitely  assigned  to  work. 

From  the  findings  it  appears  that  the  ash-pit  was  used  for 
preparing  engines  for  both  kinds  of  commerce.    If  the  plaintiff's 
decedent  had  been  engaged  in  preparing  an  engine  for  use  re- 
pairing it,  cleaning  it,  or  oiling  it  or  removing  ashes  from  it'  his 
work  would  be  without  character  so  far  as  commerce  was  'con- 
cerned.   But  the  object  of  Reynold's  work  was  not  only  to  set 
up  the  engine  but  to  remove  an  obstruction  from  an  apparatus 
used  indifferently  for  both  kinds  of  commerce.    The  ash-pit  was 
a  part  of  the  permanent  way,  just  as  much  as  the  freight  depot 
the  repair  shop,  the  turntable,  the  office  outhouse  as  to  each  ot 
winch  parts  of  a  railroad  the  decisions  have  held  repair  work  to 
be  part  of  inter-state  commerce.    It  seems  to  us,  therefore  that 
he  case  is  ruled  by  Pederson's  and  Puckett's  (supra)  and  not 
b}  Winters  case  (supra),  and  that  the  appeal  must  be  sustained 
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✓  \ 

Common  Pleas  of  Schuylkill  County 

v  / 

PAULINE  SMITH  vs.  PHILA.  &  READING  COAL  &  IRON 

CO. 

Workmen's  Compensation — Violence  to  the  physical  structure  of 
the  body— Apoplexy — Accide nt. 

The  deceased  husband  of  the  claimant  suffered  a  stroke  of 
apoplexy  while  at  ivork  from  which  he  subsequently  died.  It  was 
contended  for  the  claimant  that  the  injury  was  compensable  by 
Section  301  of  the  Act  wherein  it  is  provided,  "shall  include  all 
other  injuries  sustained  while  the  employe  is  actually  engaged  in 
the  furtherance  of  the  business  or  affairs  of  the  employer" ,  etc. 
There  teas  no  proof  of  any  accidental  injury. 

Held:  The  words  above  quoted  are  qualified  by  the  expres- 
sion, "injury  by  accident  in  the  course  of  his  employment" . 
There  being  no  proof  of  any  accidental  injury  as  required  by  the 
Art,  compensation  cannot  be  allowed. 

In  the  Court  of  Common  Pleas  of  Schuylkill  County.  No. 
174  Jan.  Term.  1919.  Appeal  from  Workmen's  Compensation 
Board.  Affirmed.  (For  opinion  of  the  Board,  see  i  Dep.  R-ep. 
2709.) 

KOCH.  J.,  Feb.  10.  1919 : 

The  record  in  this  ease  raises  the  question,  whether  the  widow 
of  a  workman,  stricken  by  apoplexy  when  at  work,  is  entitled  to 
compensation.  Shortly  after  taking  his  lunch  on  the  7th  of 
February,  1918,  John  Smith,  husband  of  the  claimant  who  was 
employed  as  a  common  laborer  by  the  defendant  to  watch  the 
rolls  at  a  steamboat  elevator  in  the  defendant 's  Ellengowan  Col- 
liery and  to  start  the  coal  into  chutes  when  it  became  blocked, 
"was  discovered  coming  out  of  his  corner  in  a  half  staggering 
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manner  (and)  was  assisted  to  a  landing  in  the  breaker",  whence 
he  was  subsequently  taken  to  a  physician  and  thence  to  the  State 
Hospital  at  Fountain  Springs,  in  this  county,  where  he  died  of 
apoplexy  in  the  evening.  The  Referee  found  as  a  fact,  "That 
it  has  not  been  proven  by  or  for  claimant  that  deceased's  death 
was  the  result  (if  violence  to  the  physical  structure  of  the  body 
and  its  resultant  effects  within  the  meaning  of  the  Workmen's 
Compensation  Act  of  1915";  and,  as  a  conclusion  of  law,  "that 
the  claim  for  compensation  must  be  disallowed,  because  decedent 
did  not  die  as  the  result  of  violence  to  the  physical  structure  of 
the  body  and  its  resultant  effects,  within  the  meaning  of  the 
Workmen's  Compensation  Act  of  1915,  Article  1,  Section  104 
and  Article  III  Section  301 ' '.  He  disallowed  the  claim  for  com- 
pensation. The  AVorkmen's  Compensation  Board,  in  an  opinion 
by  Chairman  Maekey,  affirmed  the  Referee's  disallowance  and 
dismissed  the  appeal.    In  that  conclusion  we  must  concur. 

The  Workmen's  Compensation  Act  of  1915  does  not  con- 
template a  case  of  death  resulting  from  apoplexy  alone.  A  eare- 
ful  reading  of  the  act  shows  that  it  applies  only  to  injuries  or 
death  arising  from  accident,  and  to  injuries  or  death  arising 
from  "such  disease  or  infection  as  naturally  results"  from  acci- 
dent. In  the  first  section  of  the  act,  we  are  informed  that  the  act 
"shall  apply  to  all  accidents  occurring  within  this  Common- 
wealth"; and  the  five  hundred  and  fifth,  the  concluding  section 
thereof,  says  it  "shall  not  apply  in  the  case  of  an  accident  occur- 
ring prior  to  the  first  day  of  January  next  succeeding  its  pass- 
age and  approval".  The  word  "accident"  occurs  twenty-eight 
times  in  the  act;  and  the  connection  in  which  it  is  used  proves 
conclusively  that  the  act  provides  for  compensation  only  where 
injuries  are  caused  by  accident.  Section  301  of  the  act  is  as 
follows : 

"When  employer  and  employe  shall  by  agreement  either 
express  or  implied,  as  hereinafter  provided,  accept  the  pro- 
visions of  article  three  of  this  act,  compensation  for  personal 
injury  to,  or  for  the  death  of,  such  employe,  by  an  accident. 
in  the  course  of  his  employment,  shall  be  made  in  all  cases 
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by  the  employer,  without  regard  to  negligence,  according  to 
the  schedule  contained  in  sections  three  hundred  and  six  and 
three  hundred  and  seven  of  this  article;  provided  that  no 
compensation  shall  be  made  when  the  injury  or  death  be  in- 
tentionally self-inflicted,  but  the  burden  of  proof  of  such 
fact  shall  be  upon  the  employed. 

"The  terms  'injury'  and  'personal  injury*  as  used  in 
this  act  shall  be  construed  to  mean  only  violence  to  the  phy- 
sical structure  of  the  body,  and  such  disease  or  infection  as 
naturally  results  therefrom;  and  wherever  death  is  men- 
tioned as  a  cause  for  compensation  under  this  act,  it  shall 
mean  only  death  resulting  from  such  violence  and  its  resul- 
tant effects  and  occurring  within  three  hundred  weeks  after 
the  accident.    The  term  'injury  by  an  accident  in  the  course 
of  his  employment',  as  used  in  this  article,  shall  not  include 
an  injury  caused  by  an  act  of  a  third  person  intended  to 
injure  the  employe  because  of  reasons  personal  to  him,  and 
not  directed  against  him  as  an  employe  or  because  of  his 
employment;  but  shall  include  all  other  injuries  sustained 
while  the  employe  is  actually  engaged  in  the  furtherance  of 
the  business  or  affairs  of  the  employer,  whether  upon  the 
employer's  premises  or  elsewhere,  and  shall  include  all  in- 
juries* caused  by  the  condition  of  the  premises  or  by  the 
operation  of  the  employer's  business  or  affairs  thereon,  sus- 
tained by  the  employe,  who  though  not  so  engaged,  is  in- 
jured upon  the  premises  occupied  by  or  under  the  control  of 
the  employer,  or  upon  which  the  employer's  business  or 
affairs  are  being  carried  on.  the  employe's  presence  thereon 
being  required  by  the  nature  of  his  employment'  . 

Counsel  for  the  claimant  insists  that  apoplexy,  suffered  by  a 
workmen  when  he  is  at  his  work",  is  contemplated  by  the  words, 
"shall  include  all  other  injuries  sustained  while  the  employe  is 
actually  engaged  in  the  furtherance  .if  the  business  or  affairs  of 
the  employer".  Such  is  not  the  case.  The  words  are  used  in  con- 
nection with  the  term  "injury  by  an  accident  in  the  course  of  his 
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employment."  "When  we  are  told  in  the  same  section,  where 
said  words  are  nsed,  that  "injury  *  *  *  *  shall  be  con- 
strued to  mean  only  violence  to  the  physical  structure  of  the  body 
and  such  disease  or  infection  as  actually  results  therefrom",  we 
must  take  all  the  words  together.  When  so  taken,  the  statute 
must  mean  that  compensation  is  allowable  only  where  one  is 
injured  by  accident,  in  the  course  of  his  employment.  "Vio- 
lence to  the  physical  structure"  implies  the  application  of  some 
force.  So  does  "personal  injury  *  *  *  *  to  such  employe 
by  an  accident  in  the  course  of  his  employment".  The  injury 
must  be  of  accidental  origin.  It  has  not  been  shown  that  the 
apoplectic  stroke  of  the  deceased  was  of  accidental  origin ;  and, 
if  it  were  shown,  it  would  also  have  to  be  shown  that  its  primary 
causation  was  the  result  of  an  accident  happening  in  the  course 
of  the  deceased's  employment  with  the  defendant.  Apoplexy  is 
the  final  result  of  an  organic  weakness,  or  disease,  and  may  take 
place  when  the  body  is  either  in  motion  or  at  rest.  It  frequently 
occurs  when  the  victim  is  sound  asleep  in  his  bed  at  night. '  The 
ripe  apple  will  fall  even  though 

"*  *  *  all  the  air  a  solemn  stillness  holds"; 
whereas,  a  green  and  hardy  one  can  only  be  made  to  fall  by  the 
application  of  "violence  to  the  physical  structure".  Apoplexy 
is  the  result  of  an  ailment  and  not  of  an  accident.  Just  as  cer- 
tain affections  of  the  heart  and  uremic  convulsions  result  from 
organic  weakness,  so  docs  apoplexy  result  from  organic  weak- 
ness. If  the  disease  that  restilts  in  apoplexy  be  such  "disease  or 
infection  as  naturally  results"  from  an  accident  proof  of  the 
time,  the  place  and  the  circumstances  of  such  accident  should 
be  made  to  appear.  Unless  it  be  shown  that  such  organic  weak- 
ness is  the  result  of  an  accident  in  the  course  of  one's  employ- 
ment, the  employer  should  not  be  compelled  to  provide  compen- 
sation. How  can  anyone  say,  for  instance,  that  a  hemorrhage 
resulting  from  an  ulcerated  stomach  of  a  workman  was  "injury 
by  an  accident  in  the  course  of  his  employment",  or  that  such 
hemorrhage  was  "personal  -  injury  to  *  *  *  *  such  em- 
ploye by  an  accident  in  the  course  of  his  employment  ?"    To  say 
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so,  is  to  make  an  employer  a  general  insurer  of  workmen  against 
all  happenings,  excepting  in  the  cases  of  self -inflicted  injury  and 
injury  from  assault  and  battery  committed  on  an  employe  for 
reasons  wholly  and  exclusively  personal  to  himself.  If  it  be  the 
purpose  and  intent  of  the  compensation  law  to  make  an  employer 
pay  compensation  to  his  employe  for  anything  and  everything 
that  may  happen  while  the  employe  is  at  work,  the  General 
Assembly  surely  did  not  spare  words  to  express  its  legislative 
will;  for  the  expression  of  such  a  purpose  and  intent  would  not 
required  several  printed  pages  of  words  and  phrases  with  accom- 
panying definitions  of  those  words  and  phrases.  The  act  applies 
to  personal  injury  of  accidental  origin  and  such  disease  as 
naturally  results  therefrom,  and  such  accidental  origin  must  be 
either  external  violence  or  physical  force.  Lane  vs.  Horn  and 
Hardart  B.  Co.,  261  Pa.,  329 ;  4  Dep.  Rep.  1285.  As  there  seems 
to  have  been  no  evidence  to  show  such  fact,  the  conclusion  of  the 
Referee  was  correct. 

And  now,  February  10th,  1919,  the  award  of  the  Workmen's 
Compensation  Board  disallowing  the  claim  of  the  petitioner  is 
affirmed  and  the  appeal  is  dismissed. 
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Workmen's  Compensation  Board 


ALIEN  CLAIMS 

The  Workmen's  Compensation  Board  has  on  file  at  the 
present  time  273  claims  in  behalf  of  residents  of  Austrian- 
Hungary  involving  about  $650,000.00.  These  claims  for  victims 
of  industrial  accidents  in  Pennsylvania  are  all  registered  in  the 
name  of  Alien  Property  Custodian  Palmer,  and  are  distributed 
among  the  various  Workmen's  Compensation  Referees'  offices  of 
the  State  as  follows :  Philadelphia,  13 ;  Pottsville,  36 ;  Scranton, 
33;  Lancaster,  i  ;  Williamsport,  7;  Altoona,  33;  Kane,  12,  and 
Pittsburgh,  135. 


MEETINGS 

The  Workmen's  Compensation  Board  will  sit  at  its  offices, 
Hartje  Building,  Pittsburgh,  Wednesday,  Thursday,  and  Friday, 
March  5th,  6th  and  7th. 
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Board  of  Pardons 


ACTION  TAKEN  AT  MEETING  HELD  FEBRUARY  19. 

Commuted— Charles  and  Joseph  Russogulo  and  Jack  Guas- 

taferra,  Allegheny. 

Recommended— Tony  Montelone,  Mercer,  second  degree 
murder;  Ada  Bayard.  Philadelphia,  manslaughter;  Barney 
McElhatton,  Philadelphia,  burglary;  .Michael  Wall,  Lycoming, 
assault ;  Earnest  Carr,  York,  burglary,  etc. 

Refused— Alexander  Yehle,  Allegheny,  carrying  weapons: 
Thomas  G.  Forney,  Allegheny,  conspiracy,  etc. ;  Joe  Romeo..  Law- 
rence, assault  and  battery;  Hiram  E.  Kline.  Luzerne,  rape: 
Charles  Stefanskv,  Luzerne,  robbery  and  assault  and  battery: 
Edward  Keegan,' Edward  Bllery  and  Sherman  IT.  Clark.  Phila- 
delphia assault  and  battery,  etc. ;  John  Keenan.  Philadelphia, 
manslaughter;  Preston  Yates,  Philadelphia,  burglary:  Frank 
Pollard.  Philadelphia,  assault  and  battery:  Rafele  Francese  and 
Michelo  Santialueca,  Philadelphia,  assault  and  battery  :  Joseph 
Spinoek  Philadelphia,  robbery;  May  Biard.  Centre,  larceny; 
George  Sacks,  Bucks,  rape:  John  Yerosky.  Allegheny,  felonious 
assault:  Richard  A.  Doerr.  Berks,  larceny:  William  Todd, 
Dauphin,  robbery:  Oliver  Morgan,  Luzerne,  robbery;  Joseph 
Lower,  Montgomery,  robbery. 

Action  on  rehearing  applications  was  as  follows:  Granted- 
Harold  Berggren.  Philadelphia,  robbery.,  etc.  Refused— Matthew 
McMullen  Philadelphia,  second  degree  murder;  James  Salerno. 
Lycoming,  murder  commuted;  John  William  Brown,  Lebanon, 
robbery;  Victor  Duffy,  Luzerne,  burglary,  Pasquale  Salitmo. 
Allegheny,  second  degree  murder. 
■  .    Five  cases  were  held  over  and  one  withdrawn. 
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Sealed  proposals  will  be  received  at  the  State  Highway  De- 
partment. Harrisburg,  Pa.,  until  10  A.  M.,  March  20,  1919,  when 
bids  will  be  publicly  opened  and  scheduled,  and  contract  awarded 
as  soon  thereafter  as  possible  for : 

1.  The  reconstruction  of  27520  linear  feet  of  Reinforced 
Concrete  Pavement,  18  feet  wide,  situated  in  Strabane  township, 
Adams  county,  on  State  Highway  Route  No.  123. 

2.  The  reconstruction  of  8984  linear  feet  of  Bituminous  Con- 
crete Pavement,  on  a  concrete  foundation,  18  feet  wide,  situated 
in  Spring  township,  Berks  county,  on  State  Highway  Route  No 
149. 

3.  The  reconstruction  of  1842  linear  feet  of  Vitrified  Block 
Pavement.  16  and  35  feet  wide,  situated  in  Clarion  Borough, 
Clarion  county,  State  Aid  Application  No.  600,  on  Route  No.  65. 

4.  The  reconstruction  of  12636  linear  feet  of  Bituminous 
Concrete  Pavement,  on  a  Concrete  Foundation,  18  feet  wide, 
situated  in  Pine  Creek  township,  Clinton  county,  on  State  High- 
way Route  No.  23. 

5.  The  reconstruction  of  8120  linear  feet  of  Vitrified  Block 
Pavement.  16  and  26  feet  wide,  situated  in  Millville  borough, 
Columbia  county,  State  Aid  Application  No.  536,  on  Route  No 
239. 

6.  The  reconstruction  of  5745  linear  feet  of  Bituminous  Con- 
crete and  Vitrified  Block  on  a  Concrete  Foundation,  30  feet  wide 
situated  in  Clinton  Heights  borough.  Delaware  county,  S.  A.  Ap- 
plication No,  746. 

7.  The  reconstruction  of  4566  linear  feet  of  Vitrified  Block 
Pavement,  from  16  to  30  feet  in  width,  situated  in  St.  Marys 
borough.  Elk  county,  State  Aid  Application  No.  415  on  Route 
No.  99. 

8.  The  reconstruction  of  15327  linear  feet  of  Reinforced 
Cement  Concrete  Pavement,  18  feet  wide,  situated  in  Fairview 
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and  Girard  townships,  Erie  county,  on  State  Highway  Route  No. 
86 ;  also  25872  linear  feet  of  Reinforced  Concrete  Pavement,  18 
feet  wide,  situated  in  Harbor  Creek  and  Northeast  townships, 
Erie  county,  on  State  Highway  Route  No.  87 ;  also  S760  linear 
feet  of  Reinforced  Concrete  Pavement,  18  feet  wide,  situated  in 
Springfield  township,  Erie  county,  on  State  Highway  Route  No. 
86. 

9.  The  reconstruction  of  26112  linear  feet  of  Reinforced  Con- 
crete Pavement,  and  Hillside  Vitrified  Block  Pavement,  18  feet 
wide,  situated  in  Georges,  Nicholson  and  Springhill  townships, 
Fayette  county,  on  State  Highway  Route  No.  116. 

10.  The  reconstruction  of  34259  linear  feet  of  Reinforced 
Concrete,  and  Hillside  Vitrified  Block  Pavement,  18  feet  wide, 
situated  in  Jefferson,  Morgan  and  Franklin  townships,  Greene 
county,  on  State  Highway  Route  No.  268. 

11.  The  reconstruction  of  5600  linear  feet  of  Reinforced  Con- 
crete Pavement,  16  feet  wide,  situated  in  Colerain  township, 
Lancaster  county,  State  Aid  Application  No.  761. 

12.  The  reconstruction  of  4906  linear  feet  of  Reinforced 
Cement  Concrete  Pavement,  18  feet  wide,  situated  in  Union  and 
Taylor  townships,  Lawrence  county,  State  Aid  Application  Nos, 
799  and  851. 

13.  The  reconstruction  of  35035  linear  feet  of  Reinforced 
Concrete  Pavement,  18  feet  wide,  situated  in  Upper  Maeungie 
and  Lower  Maeungie  Townships,  Lehigh  county,  on  State  High- 
way Route  No.  157. 

14.  The  reconstruction  of  23510  linear  feet  of  Reinforced 
Concrete  Pavement,  18  feet  wide,  situated  in  Coolbaugh  town- 
ship, Monroe  county,  on  State  Highway  Route  No.  168. 

15.  The  reconstruction  of  7824  linear  feet  of  Reinforced 
Cement  Concrete  Pavement,  from  16  to  45  feet  in  width,  situated 
in  Elkland  borough,  Tioga  county.  State  Aid  Application  No.  619. 
on  Route  No.  103. 

16.  The  reconstruction  of  26862  linear  feet  of  Reinforced 
Concrete  Pavement,  18  feet  wide,  situated  in  Conewango  and 
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Broken  Straw  townships,  Warren  county,  on  State  Highway 
Route  No.  88. 

Bidding  blanks  and  specifications  may  be  obtained  free,  and 
plans  upon  payment  of  $2.50  per  set,  upon  application  to  State 
Highway  Department,  Harrisburg.  No  refund  for  plans  re- 
turned. They  can  also  be  seen  at  office  of  State  Highway  Depart- 
ment, Harrisburg,  1001  Chestnut  Street,  Philadelphia,  904  Hartje 
Building.  Pittsburgh,  <L.  S.  Sadler,  State  Highway  Commissioner. 

Note :  Plans  and  specifications  for  the  work  above  mentioned 
may  be  examined  at  the  following  places  in  addition  to  those 
mentioned : 

No.  1.  At  Chambexsburg  Trust  Co.,  Building,  Chambersburg, 

Pa. 

Nos.  2  and  13.  At  Allentown  Trust  Co.,  Bldg.,  Allentown, 

Pa. 

Nos.  3  and  12.  At  Franklin  Trust  Co.,  Bldg..  Franklin,  Pa. 

No.  4.  At  Temply  Court  Bldg.,  Bellefonte,  Pa. 

No.  5.  At  First  National  Bank  Bldg.,  Bloomsburg,  Pa. 

No.  7.  At  Deposit  National  Bank  Bldg.,  Du  Bois,  Pa. 

Nos.  8  and  11.    At  Warren  Savings  Bank  Bldg.,  Warren,  Pa. 

Nos.  9  and  10.  At  110  So.  Main  St.,  Washington,  Pa. 

No.  11.  At  Security  Bldg.,  York,  Pa. 

No.  14.  At  305  Farr  Bldg.,  Scranton,  Pa. 

No.  15.  At  First  National  Bank  Bldg.,  Wellsboro,  Pa. 
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Attorney  General 

v.  / 

IN  RE :  PAYMENT  OF  STATE  LICENSE  BY  DISTILLERY 

A  distillery  which  produced  no  whiskey  during  the  year 
1918  may  dispose  of  its  surplus  upon  paying  the  $100  license 
fee  imposed  by  the  Act  of  July  30,  1897,  P.  L.  464,  upon  an 
annual  production  of  less  than  fifty  barrels. 

Opinion  to  Hon.  Chas.  A.  Snyder,  Auditor  General,  Harris- 
burg,  Pa. 

WM.  M.  HARGEST,  Dept.  Atty.  Gen.,  Feb.  24.  1919: 

Your  favor  of  the  17th  inst,,  addressed  to  the  Attorney 
General,  is  at  hand. 

You  ask  to  be  advised  as  to  what  amount  the  Meadville,  Pa., 
Distilling  Company  should  pay  for  a  license  for  the  year  be- 
ginning March  1,  1919. 

The  facts  I  understand  to  be  as  follows : 

The  Meadville.  Pa,.  Distilling  Company  has  been  operating 
a  distillers'  for  a  number  of  years,  at  Meadville,  Pa.  For  the 
last  three  years  no  license  has  been  granted  by  the  Court  of 
Crawford  county,  but  the  distillery  has  been  paying  its  State 
license  and  selling  to  dealers  in  quantities  of  not  less  than  forty 
gallons.  The  company  paid  $1,500  for  the  license  year  ending 
March  1,  1918,  and  $1,000  for  the  license  year  ending  March  1, 
1919,  pursuant  to  the  Act  of  July  30,  1897,  P.  L.  464. 

Owing  to  the  order  of  the  President  of  the  United  States  of 
September  8,  1917,  no  distilling  was  done  by  this  company  during 
the  year  1918.  The  company  now  desires  a  license  to  dispose  of 
the  surplus  stock  which  it  has  on  hand. 

Under  existing  laws  the  sale  of  whiskey  must  be  stopped  on 
July  1,  1919,  and  thereafter  no  whiskey  can  be  sold  until  peace 
is  officially  declared.   In  any  event,  because  of  the  adoption  of  the 
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Prohibition  Amendment,  the  manufacture  and  sale  of  whiskey 
cannot  be  carried  on  after  January  16,  1920. 

The  Act  of  July  30,  1897,  P.  L.  464,  provides  for  a  graded 
license  fee  to  be  paid  based  upon  the  annual  production  "in  the 
preceding:  year. ' ' 

It  provides,  among  otther  things, — 

"Each  distiller,  the  annual  production  of  whose  dis- 
tillery in  the  preceding  year  was  less  than  fifty  barrels,  shall 
pay  annually  a  license  fee  of  one  hundred  dollars." 

From  this  amount  the  license  fee  is  graded,  for  distilleries, 
up  to  $2,000. 

The  Act  also  provides  that : 

"All  distilleries  and  breweries  established  and  located 
in  any  part  of  the  Commonwealth,  shall  pay  a  license  fee  of 
$1,000  for  the  first  year. ' ' 

The  theory  upon  which  the  Act  of  1897  is  drawn,  is  that 
the  annual  production  should  determine  the  amount  of  the 
license  fee.  A  new  distilling  company  is  required  to  pay  $1,000 
in  lieu  of  a  fee  based  upon  production,  but  thereafter  the  annual 
production  determines  the  amount  of  the  fee.  This  distilling 
company  paid  $1,000  for  a  license  which  expires  March  1,  1919. 
It  did  not  distill  during  the  year  1918.  It  now  desires  a  license 
to  sell  the  product  which  it  distilled  in  1917. 

The  license  of  $1,000  which  it  paid  for  the  year  ending 
March  1,  1919,  covers  the  production  of  the  whiskey  which  it  now 
desires  to  sell.  It  is  not  a  new  distillery,  and  therefore  is  not 
subject  to  the  license  fee  of  $1,000  for  such  distilleries.  It  has 
yearly  paid  the  license  based  upon  the  preceding  year  in  which 
it  was  distilling. 

The  situation  is  one  which  was  not  contemplated  when  the 
Act  of  1897  was  drawn.  That  Act  contemplates  a  license  based 
upon  the  annual  production  "in  the  preceding  year".  There 
was  no  such  annual  production  in  this  case.  The  distillery  is 
not  a  new  distillery  and  yet  it  has  paid  a  license  based  upon  all 
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of  the  whiskey  which  it  has  heretofore  produced.  Being  an  old 
distillery,  and  its  product  being  less  than  fifty  barrels,  in  the 
preceding  year,  I  am  of  opinion  that  it  conies  within  the  pro- 
vision of  the  Act  of  1897  which  provides  that  each  distiller  whose 
annual  production  was  less  than  fifty  barrels  in  the  preceding 
year  shall  pay  an  annual  license  fee  of  $100. 
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Legislature 


STATUS  OF  BILLS 

Compensation — All  bills  proposing  amendments  still  in  com- 
mittees. 

Public  Service — H.  R.  No.  117  (Shunk  bill,  giving  power  to 
to  suspend  increased  rates  pending  litigation),  on  third  reading 
in  House,  postponed  calendar.    All  others  in  committee. 


Executive  Department 


APPOINTMENTS 

Commission!-  of  Health — Col.  Edward  Martin,  Philadelphia, 
for  four  years  from  March  1. 

Trustees,  State  College — B.  R.  Kress,  Hughesville;  E.  S. 
I  Say; i  l-d,  Pittsburgh. 

First  Assistant  State  Librarian — Norman  D.  Gray,  West 
Chester. 

Trustees  of  the  State  Institution  for  Feeble  Minded  of 
Western  Pennsylvania,  at  Polk,  for  the  terms  set  opposite  their 
names  respectively :  Marshall  Phipps,  Franklin,  from  May  1, 
1918,  for  three  years;  Frederick  H.  Coursin,  McKeesport,  from 
May  1,  1918,  for  three  years  and  Quincy  A.  Gordon.  Mercer  from 
September  27,  1918,  until  May  1,  1920. 

Trustees  of  the  Cottage  State  Hospital  for  Injured  Persons 
of  the  Bituminous  and  Semi-Bituminous  Coal  Regions  of  Penn- 
sylvania, at  Mercer,  to  serve  until  luwfully  determined  or  an- 
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nulled:  Robert  Cann,  Stoneboro  and  William  G.  Cbristley, 
Mercer. 

Justices  of  the  Peace — W.  Forrest  Magee,  Township  of 
Southampton,  county  of  Bucks,  until  the  first  Monday  of  Janu- 
ary. 1920,  vice  Frank  Hogeland,  deceased.  Emile  Stenger,  bor- 
ough of  Kane,  county  of  McKean,  until  the  first  Monday  of  Janu- 
ary. 1920,  vice  John  T.  Dolphin,  failed  to  qualify.  Harry  T. 
Vaughn,  borough  of  Wheatland,  county  of  Mercer,  until  the  first 
Monday  of  January,  1920.  vice  D.  J.  Davies,  resigned.  M.  L. 
Bossart,  borough  of  Arona,  county  of  Westmoreland,  until  the 
first  Monday  of  January.  1920.  vice  L.  L.  Garlow,  resigned. 
John  E.  Sibble,  to  be  a  Justice  of  the  Peace  in  and  for  the  town- 
ship of  West  Whiteland,  county  of  Chester,  until  the  first  Mon- 
day of  January.  1920. 


/   ^ 

Department  of  Health 

\  / 

APPOINTMENTS 

Dr.  Howard  L.  Hull,  Camp  Hill,  Cumberland  count}',  for- 
merly Associate  Chief  Medical  Inspector,  to  be  Chief  Medical  In- 
spector. 

Dr.  Leon  Cans.  Philadelphia,  to  lie  Chief  of  the  Genito- 
urinary Dispensaries  of  the  state,  to  succeed  Dr.  John  L.  Laird, 
resigned. 

Dr.  John  L.  Laird,  Reading,  formerly  Chief  of  the  Genito- 
urinary Dispensaries,  to  be  Chief  of  the  Laboratory  Dispensaries 
to  succeed  Dr.  J.  B.  Rucker.  Jr..  resigned. 
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Public  Service  Commission 


APPLICATION  OF  THE  BOROUGH  OF  CATASAUQUAr 

In  re:  Application  of  the  Borough  of  Catasaqua  for  approval  of 
the  construction  of  an  electric  light  and  power  plant  within 
the  limits  of  said  borough,  and  the  manufacture  of  electricity 
for  its  own  use  and  the  use  of  its  inhabitants,  .as  well  as  for 
commercial  purposes  outside  of  Us  limits. 

It  appearing  to  the  Commission  that  the  community  was 
already  being  adequately  served  by  a  public  service  company  and 
that  the  construction  of  another  electric  plant  would  bring  about 
destructive  competition  and  economic  waste,  tine  petition  of  the 
applicant  was  refused. 

In  arriving  at  this  conclusion  the  Commission  stated  that  it 
did  not  thereby  establish  an  unalterable  policy,  as  instances* 
■might  exist  where  a  public  utility  was  so  neglectful  of  its  public 
obligation  that  such  competition  might  be  sanctioned  as  the  lesse 
of  two  evils. 

APPLICATION  DOCKET  No.  838-1916. 
Report  and  Order  of  the  Commission. 
AINEY.  Chairman.  Feb.  18.  1919: 

"We  are  not  convinced  that  two  electric  lighting  systems  in 
the  Borough  of  Catasauqua.  one  municipally  and  the  other  pri- 
vately owned,  are  necessary  for  the  service,  accommodation,  con- 
venience and  safety  of  the  public,  and  for  that  reason  the  appli- 
cation of  the  borough  authorities  to  construct  an  electric  light 
and  power  plant,  duplicating  the  lines  and  service  of  the  Lehigh 
Valley  Light  &  Power  Company,  is  refused. 

We  have  frequently  had  occasion  to  state  an  undoubted  truth 
that  the  duplication  of  facilities  engaged  in  public  service  usually 
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results  in  economic  waste,  the  burden  of  which  ultimately  fans 
upon  the  patrons.  Under  the  regulatory  laws  of  Pennsylvania, 
the  public  are  entitled  to  adequate  service  at  reasonable  rates  at 
the  hands  of  utility  companies.  If  the  revenues  are  to  be  divided 
between  two  competing  companies,  it  follows  that  neither  can 
maintain  as  good  service  or  at  as  low  rates  as  one  company  other- 
wise could.  In  final  results  the  public  have  to  pay  for  the  main- 
tenance of  both  companies,  and  the  burden  is  the  same  whether 
it  is  imposed  by  rates  for  service  rendered  or  by  taxes  levied. 

The  Lehigh  Valley  Light  &  Power  Company  now  serves  the 
Borough  of  Catasauqua.  Its  poles  and  wires  by  municipal  con- 
sent occupy  the  streets,  and  it  has  a  considerable  investment  in 
that  borough.  Should  we  pemrit  the  municipality  to  engage  in 
the  business  of  electric  lighting,  the  electric  light  company  would 
be  in  competition  with  the  municipally  owned  plant  and  thereby 
there  would  be  created  a  condition  which  wide  experience  has  led 
the  regulatory  bodies  throughout  the  United  States  to  oppose  as 
burdensome  to  the  public. 

If  there  is  one  truth  which  we  must  all  learn  with  respect 
to  utilities,  it  is  that  they  cannot  adequately  serve  us  unless  they 
receive  at  our  hands  a  revenue  sufficient  to  meet  their  operating 
expense,  provide  for  a  depreciation  reserve  and  a  fair  return 
upon  the  investment.  It  is  as  inimicable  to  the  public  welfare 
for  a  utility  to  collect  less  than  sufficient  to  meet  its  proper  ex- 
penses to  keep  its  service  to  the  standard  of  public  convenience 
as  it  is  to  permit  it  to  charge  its  patrons  too  much.  There  is  a 
close  relationship  between  the  reasonable  rates  and  the  adequate 
service  which  these  rates  provide.  One  cannot  have  the  latter 
without  paying  the  former.  Two  plants  in  Catasauqua,  one 
municipally  owned  and  the  other  privately  owned,  duplicating 
each  others  facilities  thus  boudling  theinvestment  for  public  ser- 
vice, would  create  a  situation  burdensome  to  the  rate  payers  and 
with  no  corresponding  public  benefit. 

"Where  municipalities  are  so  situate  that  they  desire  to  en- 
gage in  certain  lines  of  public  seiwice,  under  ordinary  circum- 
stances the  first  step  in  their  undertaking  should  be  to  relieve  the 
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locality  and  patrons  from  the  burden  of  the  competition  of  a 
privately  owned  plant,  and  this  is  none  the  less  so  where  as.  in 
this  case  there  is  an  ordinance  carrying  a  provision  that  the  grant- 
ing of  permission  to  the  protestant  company  to  occupy  the  bor- 
ough streets  shall  not  "prevent  the  said  borough  from  installing 
its  own  electric  light  and  power  plant  ". 

We  do  not  intend  by  this  to  establish  an  unalterable  policy. 
There  may  be  instances  where  a  utility  company  has  been  so  in- 
different to  and  so  neglectful  of  its  public  obligation  that  this 
Commission  woiild  be  justified  in  admitting  competition,  thus 
selecting  the  lesser  of  two  evils. 

Here  there  appears  to  be  no  inadequacy  of  service  on  the 
part  of  protestant  except  s\ich  as  may  be  promptly  remedied. 
The  Public  Service  Company  Law  has  provided  a  method  by 
which  utilities  may  lie  required  to  fulfill  their  public  duties,  and 
upon  complaint  and  proof  this  Commission  will  make  reasonable 
orders. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  petition  and  protest 
on  file,  and  having  duly  heard  and  submitted  by  the  parties,  and 
due  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having  on  the  date  hereof  made  and 
filed  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  approved  and  made  part 
hereof. 

Now,  to-wit.  February  18th,  TOP),  it  is  ordered:  That  the 
certificate  of  public  convenience  prayed  for  be  and  the  same  is 
hereby  refused. 


BOROUGH  OP  KANE  ET  AL.  vs.  SPRING  WATER  CO. 

Water   companies — Excessive    rates — Inadequate    service — Un- 
reasonable rules  and  regulations — Ownersh  ip  of  fire  hydrants 
—  Valuation  of  plant  for  rate  making  p\trposes — Going  con- 
cern valuer 
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Complaint  was  made  alleging  that  the  rates  of  the  respon- 
dent for  both  fire  and  domestic  service  were  excessive  and  illegal, 
that  its  service  was  inadequate  and  certain  of  its  rules  and  regu- 
lations relating  to  the  tapping  of  its  mains  and  to  its  meter  ser- 
vice were  unreasonable. 

The  Commission  fixed  the  fair  value  of  all  the  respondent's 
used  and  useful  property  at  .$200,000,  which  included  the  going 
concern.  Upon  this  sum  a  seven  per  cent,  return  was  al- 
lowed; $15,000  was  allowed  for  operation  and  $1,708.11  for  an- 
nual depreciation,  making  a  total  gross  income  of  $30,708.11,  a 
reduction  of  practically  $11,000.00. 

The  respondent  was  ordered  to  purchase  the  fire  hydrants 
from  the  borough  for  the  sum  of  $3,550,  and  directed  to  increase 
rates  of  fire  service  from  $2,315.84  to  $4,500.00.  The  rates  for 
domestic  service  were  ordered  reduced  and  the  respondent  was 
directed  to  file  a  new  schedule  of  rates  in  conformity  with  the 
findings  of  the  Commission. 

The  complaint  as  it  related  to  unreasonable  rules  and  regu- 
lations was  not  passed  upon  by  the  Commission  for  the  reason 
that  the  connections  will  hereafter  be  made  at  the  expense  of  the 
respondent.    The  service  was  held  to  be  adequate. 

COMPLAINT  DOCKET  No.  1380. 
Report  and  Order  of  the  Commission. 
BY  THE  COMMISSION,  Feb.  17.  191!): 

The  Borough  of  Kane,  in  McKean  county,  with  a  population 
of  upwards  of  7000.  is  sitiiate  on  the  westerly  slope  of  the  Alle- 
ghenies  at  an  altitude  of  about  2000  feet.  It  is  exclusively  served 
by  the  respondent,  the  Spring  Water  Company. 

On  April  9th,  1917,  the  borough  authorities  and  several  of 
its  residents  filed  their  complaint,  alleging  that  respondent  's  rates 
for  both  fire  and  domestic  services  were  excessive  and  illegal,  its 
service  inadequate  and  certain  of  its  rules  and  regulations  re- 
lating to  the  tapping  of  its  mains  and  to  its  meter  service  un- 
reasonable.   Respondent  made  denial  of  all  allegations. 
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The  Spring  Water  Company  was  incorporated  July  5th, 
1887,  to  serve  the  Borough  of  Kane  and  adjacent  territory.  It 
began  its  service  in  1888.  Respondent  filed  a  schedule  of  rates 
on  February  18th,  1915,  effective  April  1st,  1915.  It  is  to  this 
schedule  that  complaint  is  made.  In  1916  the  company  had 
1425  patrons;  976  on  meters  and  449  on  flat  rate  service.  Re- 
spondent owns  and  operates  two  systems;  one  which  supplies 
potable  water  for  domestic  service  and  one  non-potable  water  to 
the  Pennsylvania  Railroad  Company  for  engine  purposes.  The 
source  of  supply  for  both  systems  is  on  the  Hubert  Run  property 
of  respondent  of  about  355  acres,  situate  about  one-half  mile  from 
the  borough  line.  Its  service  is  unfiltered.  The  supply  for  its 
potable  system  is  taken  from  springs  and  wells  pumped  into  two 
reservoirs,  having  a  capacity  of  160,000  and  330,000  gallons 
respectively  from  which  it  is  pumped  into  a  high  pressure  dis- 
tribution system.  This  system  is  also  sustained  by  a  standpipe 
16  x  100  with  a  capacity  .of  150,000  gallons. 

Its  non-potable  system  is  taken  direct  from  Hubert  Run  into 
a  reservoir  from  which  it  is  pumped  by  a  separate  main  to  the 
Pennsylvania  Railroad. 

Natural  gas  is  used  for  power.  Its  pumping  system  is  con- 
structed that  it  may  be  used  inter-changeably  for  either  system. 
In  1916  it  supplied  the  meter  patrons  on  its  potable  system  .73,- 
426,042  gallons,  and  the  Pennsylvania  Railroad  through  its  non- 
potable  system  108.071,000  gallons. 


Income  of  respondent : 

1916 

1425  meter  and  flat  rate  patrons,    $29,410  30 

Pennsylvania  Railroad  Company   8.685  28 

Fire  service  to  borough   2,315  84 

Private  fire  service,    658  75 

Other  sources,    102  12 


Total   $41,202  29 
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Pennsylvania  Kailroacl  Company, 

Fire  service  to  borough  

All  other  sources,   


$9,457  22 
2,315  84 
29,614  12 


Total, 


$41,387  18 


1918 


Pennsylvania  Railroad  Company, 

Fire  service  to  boroug'h  

All  other  sources  


$8,976  77 
2,315  84 
30,617  46 


Total. 


$41,910  07 


In  addition  to  its  Hubart  Run  property,  respondent  owns 
10  acres  in  fee  and  has  certain  water  rights  on  about  450  acres 
of  land  on  its  Anderson  property  so-called,  which  it  does  not 
utilize.  This  property  is  located  about  1%  miles  north  of  Kane. 
It  also  owns  the  lot  100x100  on  which  its  standpipe  is  located, 
being  the  highest  point  in  the  borough,  and  has  about  8000  feet 
of  right  of  way  for  mains.  "Water  for  sewer  flushing  and  fire 
service  is  furnished  to  the  borough  through  its  potable  system, 
pursuant  to  a  contract  expiring  January  1.  1928.  at  an  annual 
charge  of  $2,250.00  for  70  hydrants.  Additional  liydrants  will 
1>e  paid  for  at  a  proportional  rate.  The  borough  furnishes  and 
maintain  all  hydrants. 

By  agreement  engineering  conferences  were  held  and  a  re- 
production cost  of  all  of  respondent's  property,  excepting  the 
items  of  real  estate,  water  rights  and  rights-of-way.  promotion 
and  organization,  administration  during  construction,  and  going 
concern  value,  were  agreed  upon,  based  upon  average  prices 
covering  a  period  of  five  years  prior  to  April  1st,  1917.  The  fol- 
lowing is  a  summarized  statement  thereof.  All  items  not  agreed 
upon  by  the  engineering  conference  except  going  concern  valu^ 
are  supplied  by  the  Commission. 
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Reproduction  Cost  New  Less  Depreciation 

1.  Real  estate   . 

2.  Water  rights  :..[..[.. .  .  .  [ ,\  $10;B50  00 

3.  Eights  of  way,    2112  50 

4.  Well  system,   16,885  28 

.").  Reservoirs   7 

6.  Pumping  station  equipment   37.286  67 

7.  Standpipe   5^645  00 

8.  Telephone  line,  .'   4g0  qq 

9.  Piping  adjacent  to  station   2,018  00 

10.  Force  mains  and  distribution  system,   95,706  20 

11.  Buildings   3'735  19 

12.  Real  estate  improvements   502  50 

13.  Office  equipment   j  Q68  go 


$183,773  72 

14.  Contingencies  5%  on  all  but  Nos   1    2  and  3 

=$170,811.22  ..v....  ;   8.540  56 

15.  Engineering  5%  on  $170,811.22,  plus  $8  540- 

.56=$179,351.78   8.96?  58 

16.  Materials  on  hand   967  31 

17.  Organization  and  promotion,   2  000  00 

18.  Administration  during  construction   2.400  00 

19.  Interest  during  construction,  5% 

1,  2  and  3=$1 2.962.50   $648  13 

3%  on  balance  of  $170,811.22..        5,124  33 

5,772  46 

20.  Working  capital,    3000  00 


$215,421  63 

Less  depreciation   15  708  00 


Reproduction  cost  new  less  depreciation,  .....    $199,713  63 
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Real  Estate  and  Water  Bights 

Respondent's  unused  water  rights  on  its  so-called  Anderson 
property  on  about  450  acres  were  acquired  in  11)07  for  $1,375.00. 
The  borough  of  Kane  is  extending  and  its  population  is  increas- 
ing, thereby  making  greater  demands  on  respondent.  It  was  to 
anticipate  this  future  growth  that  prompted  the  company  to 
safeguard  its  supply  by  the  acquisition  of  these  additional  rights. 
The  price  paid  is  not  exorbitant  and  under  all  the  circumstances 
we  think  the  company  acted  wisely  in  acquiring  them,  and  they 
should  be  included  in  any  valuation  to  be  made  of  respondent's 
property. 

The  testimony  relating  to  the  combined  value  of  respondent's 
real  estate  and  water  rights  is  very  conflicting,  varying  from  the 
original  cost  to  the  company  of  $4,181.98  for  real  estate  and  $3.- 
975.00  for  water  rights  to  upwards  of  $60,000.00.  Under  all  the 
evidence  we  think  they  should  lie  included  in  its  reproduction 
cost  of  $10,850.00. 

Some  evidence  was  adduced  that  other  sources  of  supply 
might  be  obtained  in  the  proximity  of  Kane  sufficiently  to  serve 
the  public  therein.  On  account  of  the  topographical  conditions 
of  the  surrounding  territory,  we  presume  it  is  not  improbable  that 
this  may  be  correct.  Nevertheless,  it  cannot  be  assumed  to  be 
an  absolute  fact.  The  extent  and  permanency  of  any  particular 
water  bearing  property  can  only  be  ascertained  by  actual  tests 
and  development  and  a  continued  use  thereof  for  a  period  of 
years.  "While  during  dry  seasons  respondent's  supply  lessens  in 
volume,  there  is  no  evidence  that  it  has  ever  wholly  failed.  Under 
such  circumstances  we  conclude  that  there  is  an  element  of  value 
inuring  in  the  property  from  which  respondent  secures  its  supply, 
which  should  be  recognized  over  and  above  what  the  property 
originally  cost  or  what  other  apparently  water  bearing  property, 
undeveloped,  may  be  obtained  for. 

Eights  of  Way 

Respondent  has  8.138  feet  of  right  of  way  for  its  mains. 
2.038  feet  thereof  is  through  land  now  laid  out  in  borough  lots. 
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upon  which  16  houses  have  been  erected,  and  iii  some  instances 
the  mains  extend  under  buildings.  The  balance,  6,100  feet, 
extend  through  some  well  timbered  land  and  partially  cleared 
land.  Much  of  the  line  was  originally  laid  through  primeval 
forest.  The  company  paid  out  of  its  treasury  only  $14.00  to 
acquire  these  rights.  Much  of  it,  however,  was  laid  on  land  in 
which  the  owners  of  the  respondend  were  interested. 

There  is  difference  in  the  testimony  as  to  the  value  of  these 
rights  of  way,  particularly  as  to  that  portion  extending  across  the 
improved  town  lots.  We  think  it  may  be  assumed  that  if  the 
plant  were  reconstructed  the  mains  would  be  located  elsewhere. 
There  is  much  force  in  the  suggestion  made  by  one  of  the  wit- 
nesses that  the  reconstruction  cost  of  so  much  of  respondent's 
lines  as  extends  across  the  improved  lots  should  not  exceed  the 
cost  to  relay  the  same  upon  the  streets  of  the  borough,  which  the 
company  has  a  right  to  occupy.  Considering  all  the  evidence 
relating  thereto  we  have  concluded  that  all  of  the  rights  of  way 
of  respondent  should  be  included  in  its  reproduction  cost  at  $2,- 
112.50. 

Going  Concern  Value 

The  propriety  of  making  an  allowance  for  the  element  of 
going  concern  value  in  a  reproduction  cost  of  the  property  of  a 
utility  has  been  adjudicated. by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Denver  vs.  Denver  Union  Water  Company, 
P.  U.  R.  1918  C.  page  640,  wherein  the  said  court,  speaking 
through  a  unanimous  opinion  delivered  by  Justice  Pitney,  ap- 
proved its  utterance  on  that  subject  in  the  case  of  Des  Moines 
Gas  Company  vs.  Des  Moines,  P.  U.  R.  1915  D.  238  U.  S.  153, 
which  is  a.s  follows : 

"That  there  is  an  element  of  value  in  an  assembled  and 
established  plant,  doing  business  and  earning  money,  over 
one  not  thus  advanced,  is  self-evident,  This  element  of  value 
is  a  property  right  and  should  be  considered  in  determining 
the  value  of  the  property,  upon  which  the  owner  has  a  right 
to  make  a  fair  return  when  the  same  is  privately  owned, 
although  dedicated  to  public  use." 
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Continuing,  the  court  said : 

' '  As  was  then  observed,  each  ease  must  be  controlled  by 
its  own  circumstances.  In  the  present  case,  the  master  ex- 
pressly declared  that  his  detailed  valuation  of  the  physical 
property  and  water  rights  included  no  increment  because 
the  property  constituted  an  assembled  and  established  plant, 
doing  business  and  earning  money;  and  a  careful  exami- 
nation of  his  very  elaborate  report  convinces  us  that  this  is 
true.  The  amount  allowed  by  him  on  this  account  is  not 
open  to  serious  question  from  the  standpoint  of  appellants.' 

Eespondent  is  serving  a  thriving  community.  It  is  an  active 
going  concern,  rendering  efficient  service  and  earning  returns  for 
its  stockholders.  As  such  a  going  concern  it  has  a  value  greater 
than  if  it  were  an  idle  plant,  This  will- be  considered  in  deter- 
mining fair  value. 

Original  Cost 

The  books  and  accounts  of  respondent  company  were  audited 
by  the  Bureau  of  Accounts  and  Statistics  of  the  Commission,  also 
by  Collins  and  Company,  Certified  Public  Accountants.  There 
are  no  material  differences  in  the  two  audits.  Different  con- 
clusions are  reached  by  adding  or  omitting  from  statements  cer- 
tain items  on  which  the  auditors  differ  as  to  the  propriety  of  their 
being  included.  The  audit  as  made  by  the  Commission's  Bureau 
treats  certain  amounts  paid  to  directors  as  salaries,  as  return  to 
investors.  This  is  done  on  account  of  the  extent  thereof,  and  is 
further  justified  by  the  fact  that  immediately  upon  the  issue  to 
the  stockholders  of  a  large  amount  of  stock  without  anything 
being  paid  therefor,  such  payments  were  materially  reduced. 
In  the  audit  made  by  Collins  and  Company  these  payments  are 
considered  as  salaries  paid  to  directors  for  services. 

The  audit  made  by  the  Commission's  Bureau  indicates  that 
the  original  cost  of  respondent's  physical  property  was  $173.- 
509.55. 

The  audit  made  by  Collins  and  Company  makes  the  sum 


434 


Department  Reports  of  Pennsylvania.        J  Dep.  Rep. 


$176,637.05.  The  difference  of  $3,127.50  is  made  up  as  follows: 
The  title  to  respondent's  Hubert  Kun  property  was  involved  in 
an  ejectment  suit,  the  borough  of  Kane  claiming  to  have  some 
interest  therein.  In  consideration  of  the  borough  relinquishing 
its  claim  thereto,  respondent  made  reduction  for  seven  years  on 
31  fire  hydrants  from  $15.00  to  $7.50  per  annum,  making  a  total 
of  $1,627.50,  which  we  think  should  be  added  to  and  included  in 
the  original  cost  of  respondent's  property.  The  balance  of  said 
difference,  to-wit:  $1,500.00,  was  paid  at  various  times  for  legal 
services.  So  much  as  was  paid  for  services  rendered  in  eonnec- 
t  ion  with  the  ejectment  suit  should,  we  think,  be  added  to  original 
cost.  The  amount  paid  for  that  purpose  not  being  clearly  indi- 
cated by  the  books  of  the  company,  the  Commission  will  allow 
the  sum  of  $300.00  for  that  purpose,  making  the  total  original 
cost  of  all  of  respondent  's  physical  property  $175,437.05.  In  this 
there  is  included,  however,  two  items  for  property  that  are  not 
in  use  at  the  present  time.  One  of  $943.57,  being  the  cost  of  a 
wooden  tank  replaced  by  the  present  steel  stanclpipe,  and  one  of 
$1,375.00  for  the  water  rights  on  the  so-called  Anderson  property. 
The  cost  of  the  wooden  tank  should  not  lie  included  in  original 
cost.  The  water  rights  on  the  Anderson  property  we  have  in 
another  part  of  this  report  held  should  be  included  in  respon- 
dent's used  and  useful  property.  The  total  original  cost,  there- 
fore of  all  of  respondent's  used  and  useful  property,  as  deter- 
mined above  is  $174,493.48.  Eespondent  has  charged  off  on  its 
hooks  for  depreciation  $25,985.37. 

Capitalization 

The  original  authorized  capital  stock  of  respondent  com- 
pany in  1887  was  $40,000.  In  1901  it  was  increased  to  $100,000, 
and  in  1907  to  $250,000,  of  which  there  is  issued  and  outstanding 
$278,500  of  stock  and  bonds.  On  February  23,  1907,  when  the 
of  bonds.  In  1907  this  was  increased  to  $60,000.  It  has  now 
issued  and  outstanding  $58,500  5%  bonds,  making  a  total  of 
$278,500  of  stock  and  bonds.  On  February  23,  1907,  when  the 
company  had  outstanding  $69,000  of  capital  stock  it  authorized 
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an  increase  thereof  and  soon  thereafter  pursuant  to  resolution 
issued  2,760  shares  at  par  value  of  $50.00  each,  making  a  total 
of  $138,000,  to  Elisha  K.  Kane,  one  of  the  stockholders,  as  part 
consideration  for  property  conveyed  to  the  company,  the  balance 
of  the  consideration  as  .set  forth  in  the  resolution  being1  $5,375.00 
cash.  Complainants  contended  that  there  was  no  consideration 
for  the  stock  so  issued  to  Elisha  K.  Kane.  Respondent's  counsel 
(see  page  9  of  testimony)  conceded  that  it  was  not  issued  to 
Elisha  K.  Kane  for  property,  but  that  the  purchase  of  property 
was  used  by  the  company  as  a  means  to  issue  such  stock  which 
was  distributed  among  the  stockholders  in  proportion  to  their  re- 
spective holdings.  Prior  to  this  issue  of  stock  there  was  paid  to 
the  several  directors  of  the  company,  annually,  as  salaries  various 
amounts  from  13  to  42  per  cent,  of  their  respective  holding. 
Since  the  issue  of  this  stock  the  annual  salaries  paid  to  the  direc- 
tors have  not  exceeded  5.4  per  cent. 

From  tlic  audit  made  of  respondent's  books  it  appears  that 
$82,000  cash  was  paid  into  its  treasury  on  account  of  capital 
stock,  and  assuming  that  the  bonds  were  sold  at  par  it  received 
$58,500  therefore,  making  a  total  of  $140,500.  The  balance  of 
its  property  was  paid  for  out  of  income. 

Inadequate  Service 

Complainants  alleged  that  respondent's  service  is  inadequate 
in  two  respects,  viz  :  that  the  pressure  is  insufficient  and  at  times 
the  water  as  supplied  to  the  patrons  is  oily.  It  was  shown  by 
the  evidence  that  the  pressure  in  some  instances  was  not  suffi- 
cient for  its  domestic  patrons  or  fire  service.  The  company  con- 
tends the  low  pressure  at  certain  dwellings  results  from  the  small 
size  of  the  service  pipe,  and  on  account  of  their  having  become 
filled  with  solid  matter.  Many  of  the  original  connections  are 
one-half  inch  and  were  paid  for  by  the  patrons.  All  connections 
inside  the  curb  line  should  be  of  sufficient  size  and  of  such  char- 
acter as  not  to  reduce  the  pressure  furnished  by  the  service  pipe 
in  the  street  and- should  be  laid  in  trenches  below  the  frost  line. 
The  conclusion  reached  by  the  Commission  is  that  whenever  com- 
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plaint  is  made,  or  it  comes  to  the  knowledge  of  respondent,  that 
on  account  of  the  size  or  condition  of  the  service  pipe,  inadequate 
pressure  results  to  the  patron,  the  respondent  shall  at  its  own 
cost  replace  such  service  pipe  of  proper  size  extending  the  same 
to  the  curb  line,  provided,  however,  that  the  patron  will  at  his 
own  cost  continue  the  same  into  the  building. 

The  pumping  plant  of  respondent  appears  to  be  efficient  and 
any  lack  of  proper  pressure  for  fire  service  must  result  from  want 
of  proper  operation.  The  Commission  will  not  make  any  order 
at  this  time  relating  to  the  pressure  for  fire  service.  If  in  the 
future  there  should  be  inadequate  pressure,  the  attention  of  the 
Commission  may  be  called  thereto. 

The  water  at  respondent 's  source  of  supply  is  clear  and  free 
from  sediment.  It  should  be  supplied  to  the  patrons  in  the  same 
condition.  The  muddy  condition  of  the  water  furnished  at- 
Iwelling  houses  and  flowing  from  fire  hydrants,  indicates  that  the 
mains  of  respondent  's  distribution  system  should  be  thoroughly 
cleaned.  The  company  will  take  proper  steps  to  see  that  this  is 
done. 

The  complaint  made  that  the  rules  of  respondent  relating 
to  cost  and  who  shall  be  permitted  to  make  connection  of  service 
pipes  with  the  street  mains,  will  not  require  any  attention  on  the 
part  of  the  Commission  as  hereafter  all  connections  will  be  made 
by  and  at  the  cost  of  respondent. 

Fire  Hydrants 

The  fire  hydrants  now  in  use  were  paid  for  and  are  the  prop- 
erty of  Kane  borough.  It  asks  that  respondent  be  required  to 
purchase  the  same.  The  value  thereof  has  been  practically 
agreed  upon  by  the  engineers.  Respondent  objects  to  purchas- 
ing the  same,  contending  that  it  has,  through  the  reduced  rates 
charged  for  fire  service  in  the  past,  paid  for  the  same  several 
times  over.  It  is  conceded  that  the  amount  paid  by  the  borough 
in  the  past  for  fire  service,  as  compared  with  the  rates  paid  by 
domestic  consumers,  has  been  too  small.  The  evidence  in  this 
case,  however,  indicates  that  the  gross  revenue  received  by  re- 
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spondent  is  greater  than  it  should  have  been ;  therefore,  the  fact 
that  the  fire  service  rate  has  been  too  low  cannot  be  urged  as  a 
reason  against  the  purchasing  of  the  fire  hydrants  by  respondent. 

The  Public  Service  Company  Law,  in  Article  II,  Section 
1,  provides : 

"It  is  the  duty  of  every  public  service  company  to  fur- 
nish and  maintain  such  service,  including  facilities,  as  shall 
in  all  respects  be  just,  reasonably  adequate  and  practically 
sufficient  for  the  accommodation  and  safety  of  its  patrons, 
employes  and  the  public." 

Fire  hydrants  are  a  facility  of  a  water  company  and  should 
be  owned  by  it.  In  re:  Hagar  P.  U.  R.  1918-E,  page  451,  the 
Idaho  Commission  held : 

' '  To  avoid  a  divided  responsibility  and  secure  safety 
and  efficiency  in  operation,  the  utility  should  own  and  main- 
tain the  hydrants  through  which  it  furnishes  water  for  fire 
protection. " 

Respondent  should,  within  one  year,  purchase  the  fire  hy- 
drants owned  by  the  borough  and  used  by  it  in  rendering  fire  ser- 
vice for  the  sum  of  $3,550,  which  amount  is  included  in  the  fair 
value  of  respondent 's  property  as  a  rate  base  in  the  conclusion  of 
the  Commission  hereinafter  made. 

Service  to  Pennsylvania  Railroad 

The  service  rendered  by  respondent  to  The  Pennsylvania 
Railroad  Company,  as  indicated  by  its  schedule,  is  at  a  lower  rate 
than  its  service  to  other  patrons.  The  water  supplied  is  also  of  a 
different  character.  It  will  be  conceded,  we  think,  that  the  cost 
of  serving  a  large  amount  of  water  to  The  Pennsylvania  Railroad 
Company  during  a  given  period  is  much  less  than  serving  the 
same  quantity  to  a  large  number  of  domestic  consumers.  It  is 
for  this  reason  that  a  utility  is  permitted  to  classify  its  patrons. 
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General  uniformity  is  all  that  is  required.  Too  many  classes  of 
patrons  may  be  objectionable,  as  well  as  too  few. 

There  is  no  complaint  here  that  the  rate  charged  to  The 
Pennsylvania  Railroad  Company  for  its  service  is  discriminatory. 

Financing 

In  determining  the  rate  base  in  this  case,  we  have  not  allowed 
any  sum  for  financing,  as  requested  by  respondent.  This  item 
is  sometimes  referred  to  as  discount  or  brokerage.  By  whatever 
name  it  is  called,  it  is  intended  to  represent  the  sum  that  is 
required  or  allowed  as  a  discount  or  commission,  or  perhaps  both, 
for  including  capital  to  invest  in  the  enterprise. 

The  Supreme  Court  in  Ben  Avon  Borough  vs.  Ohio  Valley 
Water  Company,  P.  U.  R.,  1918-D,  page  49,  held  "that  no  allow- 
ance should  be  made  for  an  item  of  this  kind  in  the  fixed  capitali- 
zation of  the  company  as  a  basis  for  a  permanent  charge  against 
the  public." 

Fair  V aluation  and  Return  Thereon 

The  Commission  has  before  it  the  original  and  reproduction 
cost  new  less  depreciation  of  respondent  's  plant,  such  reproduc- 
tion cost  new  being  based  on  normal  prices.  Taking  these  fac- 
tors into  consideration,  as  well  as  all  other  elements  that  should 
be  considered  therewith,  and  having  due  regard  for  all  the  con- 
ditions under  which  respondent  renders  its  service,  including  the 
fact  that  it  is  an  active  going  concern  earning  a  return  for  its 
owners,  the  Commission  has  reached  the  conclusion  that  the  fair 
value  of  all  respondent's  used  and  useful  property,  as  a  basis 
upon  which  to  compute  its  return  is  $200,000.  In  this  sum  the 
Commission  has  included  the  amounts  respondent  will  be  re- 
quired to  pay  to  purchase  the  fire  hydrants  and  meters  as  herein 
provided.  The  Commission  has  further  concluded  that  upon  this 
rate  basis  respondent  should  receive  seven  per  cent,  return. 

Operating  Expense 
Complainants  have  asked  us  to  fix  the  annual  operating  ex- 
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pense  of  respondent,  not  including  any  sum  for  depreciation,  at 
$14,468.10,  while  respondent  asks  that  $19,408.15,  be  set  aside  for 
that  purpose.  The  Engineering  Conference  agreed  upon  many 
of  the  items  to  be  included.  Those  not  agreed  upon  are  the  cost 
of  gas  used  for  fuel  taxes  and  salaries. 

Taking  into  consideration  all  the  conditions  under  which 
respondent  is  operating,  including  its  fuel  supply,  and  with  due 
regard  for  the  advance  in  both  labor  and  material  costs,  the  Com- 
mission concludes  that  respondent  should  be  allowed  for  operat- 
ing expense,  not  including  depreciation,  the  sum  of  $15,000.00. 
In  addition  to  this  amount  there  will  be  allowed  $1,708.11  for 
annual  depreciation. 

Fire  Service 

Respondent  is  rendering  fire  service  for  which  it  is  paid  per 
hydrant,  pursuant  to  a  contract,  the  borough  supplying  and 
maintaining  all  hydrants.  We  have  elsewhere  in  this  report  held 
the  company  should  purchase  the  same.  The  amount  hereto- 
fore annually  paid  the  company  for  fire  service,  to-wit :  $2,315.84, 
as  compared  with  amount  paid  by  its  other  patrons,  is  too  small. 
"With  this  view  the  complainants  are  in  accord,  stating  in  their 
brief  (page  62)  "Our  suggestion  is  that  the  borough  should  pay 
annually  $4,500.00  for  fire  protection."  Fire  service  is  paid  out 
of  general  revenue.  The  cost  thereof  should  reasonably  com- 
pensate respondent  for  the  expenditure  it  has  made,  and  is 
obliged  to  make,  in  order  to  stand  ready  at  all  times  to  meet  the 
demand  that  the  borough  may  make  upon  its  system  in  this  re- 
spect. That  the  taxpayers  and  all  of  respondent  's  other  patrons 
will  pay  their  just  share,  the  cost  should  be  equitably  distributed, 
otherwise  the  large  taxpayers  who  receive  benefit  of  fire  service 
and  consume  little  water  would  not  pay  their  just  share,  and 
domestic  consumers  who  are  paying  for  a  large  amount  of  water 
and  who  pay  a  small  amount  of  taxes  would  be  charged  too  much. 

The  extent  of  payment  for  fire  service  cannot  be  based  upon 
the  amount  of  water  supplied,  nor  should  it  be  charged  at  so 
much  per  hydrant  installed.    The  cost  of  fire  service  will  be  more 
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evenly  distributed  if  the  respondent  is  permitted  to  make  a  sep- 
cific  annual  charge  for  each  mile  of  main  four  inches  or  over  that 
is  used  wholly  or  in  part  for  fire  service  and  in  addition  thereto 
make  an  annual  charge  for  each  hydrant.  The  cost  per  hydrant 
and  per  mile  of  main  may  vary  in  different  localities  depending 
upon  the  extent  of  each.  Viewing  the  service  rendered  by  the 
respondent  to  the  borough  as  well  as  to  its  domestic  consumers, 
the  Commission  has  determined  that  the  borough  should  pay 
annually  to  respondent  for  its  present  fire  service  approximately 
the  sum  of  $4,500.00. 

Distribution  of  Revenue 

Prom  the  conclusions  we  have  herein  reached  respondent 
should  within  thirty  days  from  the  filing  of  the  order  in  this 
case,  through  a  proper  schedule  of  rates,  prepared  by  it,  and  filed 
with  the  Commission  provide  such  a  schedule  that  will  produce 
total  revenue  amounting  to  $30,708.11,  as  compared  with  $41,- 
202  in  1916,  and  $41,367.18  in  1917,  and  $41,910.07  in  1918,  the 
said  sum  to  be  so  raised  to  be  distributed  in  said  schedule  as  fol- 
lows: 

From  The  Penn'a  R.  R.  Co.,  approximately,   $8,685  28 

Fire  service  to  borough,    4,500  00 

From  all  other  sources,    17,522  83 


Total,   $30,708  11 

The  complaint  made  in  this  case  is  sustained  and  an  order 
will  issue  in  compliance  with  the  findings  herein  made. 
Commissioner  Rilling  dissents. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having,  on  the  date  hereof,  made 
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and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  part,  hereof. 

Now,  to-wit:  February  17,  1919,  the  Spring  "Water  Company 
is  ordered  and  directed,  within  thirty  days  from  the  date  of  this 
order,  to  file  and  publish  a  schedule  of  rates,  which  shall  be  cal- 
culated to  produce  an  annual  revenue  of  $30,708.00,  the  said 
revenue  to  be  distributed  in  said  schedule  as  follows:  From  the 
Pennsylvania  Railroad  Company  $8,685.00 ;  from  fire  protection 
service  to  the  borough  $4,500.00 ;  from  all  other  sources  $17,523.- 
00 ;  said  schedule  to  become  effective  on  or  before  April  1st,  1919, 
upon  one  day 's  notice  to  the  public  and  this  Commission ;  and 
the  said  Spring  Water  Company  is  further  ordered,  within  one 
year,  to  purchase  from  the  Borough  of  Kane  the  fire  hydrants 
now  owned  by  said  borough  and  used  by  the  water  company  in 
rendering  its  fire  protection  service. 


CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING 
MONDAY,  MARCH  3,  1919 

Harrisburg. 
Arguments 

Mondaij,  March  3,  1919  1 :30  P.  M. 

C.  2649.  Cawayo  Chemical  Company  vs.  New  York  and 
Pennsylvania  Railroad  Company.  In  re :  Alleged  proposed  dis- 
continuance of  operation  within  the  State  of  Pennsylvania  with- 
out having  first  secured  the  approval  of  the  Commission. 

C.  1562.    Willard  Hartzell,  et  al. 

C.  1969.    Willard  Hartzell,  et  al. 

C.  2305.    Willard  Hartzell,  et  al. 
vs. 

Bangor  &  Portland  Traction  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rate  of 
fare  (C.  1562  and  2306)  and  alleged  unjust  and  unreasonable 
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increase  in  rates  on  milk  between  Bangor  and  Portland.  (C 
1969.) 

C.  1562.    Borough  of  Ashland, 
C.  2133.    Borough  of  Mahanoy  City, 
C.  2166.    Borough  of  Ashland, 
vs. 

Schuylkill  Railway  Company. 

In  re:  Alleged  unjust  and  unreasonable  increase  in  rate  of 
fare  (C.  1582  and  2166)  and  alleged  inadequate  and  insufficient 
service'  and  excessive  rates.    (C.  2133.) 

C.  1927.  City  of  New  Castle  vs.  City  of  New  Castle  Water 
Company.  In  re :  Alleged  unjust  and  unreasonable  increase  in 
rates  for  water  service ;  inadequate  service  and  averring  that  pro- 
posed increase  will  violate  the  terms  and  conditions  of  ordinance 
of  the  city. 

C.  2480.  City  of  New  Castle,  J.  A.  Baxter  and  B.  V. 
Thompson  vs.  City  of  New  Castle  Water  Company.  In  re:  Al- 
leging refusal  to  extend  water  mains  from  Clayton  street,  north- 
wardly along  Fifth  street,  a  distance  of  268  feet  in  the  Seventh 
ward  of  said  city. 

C.  2249.  The  Jefferson  Coal  Company  vs.  The  DuBois  Elec- 
tric Company.  In  re:  Alleging  unjust  and  unreasonable  in- 
crease in  rates  for  electric  service  and  averring  that  such  increase 
is  in  violation  of  contract  between  the  parties  at  interest. 

C.  2399.    E.  S.  Swartz,  et  al., 

C.  2415.    Mercantile  Bureau  of  Reynoldsville  Chamber  of 
Commerce,  Geo.  W.  Stoke,  Chairman, 
vs. 

Jefferson  Electric  Company. 

In  re :  Alleging  Tinjust  and  unreasonable  increase  in  rates 
for  electric  service. 

C.  2400.  C.  F.  Quinn  vs.  Harrisburg  Railways  Company. 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rates  of  fare 
in  the  City  of  Harrisburg. 

C.  2576.  C.  W.  Dean  vs.  Abington  Electric  Company.  In 
re :  Alleged  refusal  to  furnish  electric  service  except  upon  pay- 
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nient  of  excessive  and  discriminatory  rates  in  the  township  of 
West  Abington,  Lackawanna  county. 

A.  2126-1918.  Application  of  Morris  T.  Phillips  and  James 
Scully  for  determination  of  damages  due  to  property  tafen.  in- 
jured or  destroyed  in  re :  proceedings  on  petition  of  The  Penn- 
sylvania Railroad  Company  (A.  1906-1918)  for  the  abolition  of  a 
crossing  at  grade  at  point  where  the  tracks  of  said  railroad  com- 
pany cross  a  public  highway  known  as  Red  Road  in  Valley  town- 
ship, Chester  county. 

HOLLIDAYSBURG 

Hearing 

Tuesday,  March  4,  1919  10:00  A.  M. 

C.  2651.  Koontz  &  Hetrick  vs.  Ralph  Tui  and  Frank  Biers. 
In  re:  Alleging  that  respondents  are  operating  auto  buses  be- 
tween Hollidaysburg  and  Roaring  Springs,  Blair  county,  with- 
out having  first  obtained  a  certificate  of  public  convenience. 

Harrisburg. 
Hearings 

Wednesday,  March  5,  1919  9:30  A.  M. 

C.  171.  Borough  of  Schuylkill  Haven  vs.  Schuylkill  Haven 
Gas  and  Water  Company.    In  re  ;  Inadequate  water  supply. 

A.  2344.  Application  of  the  borough  of  Schuylkill  Haven 
for  the  approval  of  the  acquisition  of  the  property,  etc.,  of  the 
Schuylkill  Haven  Gas  and  Water  Company.  (To  be  heard  in 
connection  with  the  above  complaint.    C.  171). 

C.  2211.  Charles  P.  Schaub  vs.  Mechanicsburg  Gas  and 
Water  Company.  In  re:  Alleged  unjust  and  excessive  rates  for 
gas  in  the  borough  of  Mechanicsburg. 

C.  2260.  J.  W.  Heckert  and  Calvin  J.  Header  vs.  Hegins 
Water  Company.  In  re:  Alleged  unjust  and  unreasonable  in- 
crease in  rates  for  water  service. 

C.  2402.  Heber  J.  Parker,  et  al.  vs.  Sinking  Spring  Water 
Company.  In  re :  Alleged  unjust  and  unreasonable  increase  for 
water  service. 
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C.  2593.  Central  Pennsylvania  Lumber  Company  vs.  Penn 
sylvania  Railroad  Company,  United  States  Railroad  Adminis- 
tration. In  re :  Alleged  unjust  and  unreasonable  switching 
charges*1  in  the  City  of  Williamsport. 

C.  2610.  Howard  B.  Thompson  vs.  The  Bell  Telephone 
Company  of  Pennsylvania.  In  re :  Alleging  refusal  to  render 
itemized  bill  covering  long  distance  telephone  service. 

C.  2623.  J.  J.  Morley,  et  al.  vs.  William  G.  McAdoo,  Direc- 
tor General,  Lehigh  Valley  Railroad  Company,  et  al.  In  re: 
Alleged  unjust  and  excessive  freight  rate  on  bit-coal  from  Weston 
to  various  industries  in  Towanda. 

M.  C.  1010-1919.  Contract  between  the  Lycoming  Edison 
Company  and  the  City  of  Williamsport,  for  lighting  the  streets 
of  the  said  city  for  a  period  of  five  years. 

M.  C.  1012-1919.  Contract  between  The  Bell  Telephone 
Company  of  Pennsylvania  and  the  City  of  Philadelphia  for  fur- 
nishing municipal  and  police  telephone  service  and  equipment  to 
the  said  city  for  the  year  1919. 

M.  C.  1008-1919.    Contract  between  the  Buffalo,  Rochester 
Pittsburgh  Railroad  Company,  et  al.  and  the  township  of  Canoe, 
Indiana  county,  providing  for  a  change  at  a  point  in  said  town- 
ship of  the  public  highway  leading  from  Richmond  to  Locust  and 
the  construction  of  a  crossing  above  grade  of  said  highway. 

A.  2332-1919.  Application  of  the  Buffalo,  Rochester  & 
Pittsburgh  Railway  Company,  et  al.  for  approval  of  the  construc- 
tion of  a  crossing  above  grade  at  a  point  where  an  industrial 
siding  to  connect  with  the  property  of  Head  Coal  Company 
crosses  a  public  highway  leading  from  Richmond  to  Locust  in 
Canoe  township,  Indiana  county. 

A.  2270-1919.  Application  of  the  United  States  Pipe  Line 
Company  for  approval  of  the  sale  of  a  certain  pipe  line  extend- 
ing from  Oil  City  to  Titusville,  and  a  certain  pipe  line  extending 
from  Warren  to  Marcus  Hook.    (Continued  hearing.) 

A.  2336-1919.  Application  of  the  Pennsylvania  Utilities 
Company  and  the  Edison  Illuminating  Company  of  Easton,  for 
approval  of  agreement  between  said  companies,  providing  for  the 
assignment  and  transfer  of  certain  property  and  franchises  of 
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the  former  and  the  use  of  the  latter  of  certain  of  the  formers 
property  and  equipment. 

A.  2337-1919.  Application  of  Harry  Winton  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
trucks  as  a  common  carrier  for  the  transportation  of  freight  be- 
tween Bellefonte  and  Lock  Haven. 

A.  2345-1919.  Application  of  W.  Harry  Johnson  and  J.  H. 
Eberhart  for  approval  of  the  beginning  of  the  exercise  of  the 
right  to  operate  auto  trucks  as  a  common  carrier  for  the  trans- 
portation of  freight  between  Bellefonte  and  Lock  Haven. 

A.  2346-1919.  Application  of  M.  R.  Johnson  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
trucks  as  a  common  carrier  for  the  transportation  of  freight  be- 
tween Bellefonte  and  Lock  Haven. 

A.  266-1915.  Application  of  the  borough  of  Kittanning  for 
approval  of  the  construction  and  operation  of  municipal  water 
works  system  in  the  said  borough.  (Conference  of  parties  before 
Commissioner  Rilling.) 

Haerisburg. 

Heatings 

Thursday,  March  6,  1919  9:30  A.M. 

M.  C.  1013-1919.  Contract  between  The  Bell  Telephone 
Company  of  Pennsylvania  and  the  borough  of  Slatington,  Lehigh 
county,  granting  the  company  a  franchise  to  construct,  maintain 
and  operate  an  aerial  and  underground  telephone  system  in  the 
said  borough. 

M.  C.  1014-1919.  Contract  between  the  Keystone  Tele- 
phone Company  of  Philadelphia  and  the  City  of  Philadelphia  for 
furnishing  municipal  telephone  service  and  equipment  for  the 
year  1919. 

A.  2338-1919.  Application  of  The  Pennsylvania  Railroad 
Company,  et  al.  for  the  approval  of  the  abolition  of  a  crossing 
above  grade  at  a  point  where  the  tracks  of  the  Pittsburgh  and 
Susquehanna  Railroad  Company  cross  the  tracks  of  The  Pennsyl- 
vania Railroad  Company  near  West  Moshannon  in  Woodward 


446 


Department  Reports  oj  Pennsylvania.         5  Dep.  Rep. 


township,  Clearfield  county,  and  the  construction  of  a  crossing  at 
grade  in  lieu  thereof. 

A.  2340-1919.  Application  of  The  Pennsylvania  Railroad 
Company,  lessee,  for  approval  of  the  construction  of  crossings  at 
grade  at  point  where  two  tracks  of  the  Chester  and  Philadelphia 
branch  of  said  railroad  company  cross  the  tracks  of  the  Phila- 
delphia Railways  Company  in  the  Fortieth  ward  in  the  City  of 
Philadelphia, 

A.  2348-1919.  Application  of  The  Pennsylvania  Railroad 
Company  for  the  approval  of  the  alteration  of  an  existing  cross- 
ing at  grade  and  the  construction  of  an  additional  crossing  at 
grade  at  point  where  the  tracks  and  right  of  way  of  the  Cone- 
maugh  division  of  the  said  railroad  company  cross  a  public  high- 
way known  as  Riverside  road,  2975  feet  northeast  of  Sandy 
Creek  in  Penn  township,  Allegheny  county. 

Lebanon 

10.00  A.  M. 

C.  2555.  Maxwell  Krause,  et  al.  vs.  Heights  Water  Com- 
pany. In  re :  Alleged  inadequate  service,  unsanitary  condition 
of  water  and  excessive  rates  in  the  City  of  Lebanon. 

C.  2570.  Harry  D.  Levan,  et  al.  vs.  City  of  Lebanon.  In 
re:  Alleged  inadequate  and  insufficient  supply  of  water  in  the 
Eighth  ward  of  the  City  of  Lebanon. 

C.  2562.    Heights  Water  Company, 

C.  2607.    William  Borgner,  et  al., 
vs. 

Lebanon  Consolidated  Water  Company. 
In  re :  Alleged  unsanitary,  inadequate  and  insufficient  water 
supply  in  the  Ninth  ward  of  the  City  of  Lebanon. 

Philadelphia 
Hearings 

Friday,  March  7,  1919  10:00  A.  M 

C.  2628.  Ferdinand  F.  C.  Meissner  vs.  Frankford,  Tacony 
Holmesburg    Street   Railway   Company.  In   re :   Alleged  in- 
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adequate  and  insufficient  service  and  unjust  and  unreasonable 
increase  in  rates  of  fare. 

Wilkes-Barre 

10:00  A.  M. 

C.  2376.  Borough  of  Freeland  vs.  Freeland  Water  Com- 
pany. In  re:  Alleged  unjust  and  unreasonable  increase  in  rates 
for  service. 

C.  2662.  North  Branch  Transit  Company  vs.  David  Cotner. 
In  re :  Alleging  that  respondent  is  operating  an  auto  bus  between 
Bloomsburg  and  Berwick  without  having  obtained  a  certificate  of 
public  convenience. 
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Adjutant  General 


APPOINTMENTS  IN  THE  PENNSYLVANIA  EESEEVE 

MILITIA 

Second  Lieutenant  C.  E.  Shilling,  Shillington,  Co.  M,  First 
infantry,  to  first  lieutenant. 

First  Lieutenant  Alvin  Frederick,  Allentown,  Co.  B,  Second 
infantry,  to  captain. 

Second  Lieutenant  Edgar  J.  Warley,  Allentown,  Co.  P>, 
Second  infantry,  to  first  lieutenant. 

Benjamin  L.  Haas,  Nanticoke,  to  second  lieutenant,  Co.  G-, 
Second  infantry. 

Sergeant  P.  W.  Leissenring,  Allentown,  Co.  B,  Second  in- 
fantry, to  second  lieutenant. 

Sergeant  A.  D.  MacMillan,  Reading,  Co.  M,  First  infantry, 
to  second  lieutenant. 

Sergeant  C.  A.  White,  New  Brighton,  Co.  H,  Third  infantry, 
to  second  lieutenant. 
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Secretary  of  the  Commonwealth 


CHARTERS  ISSUED. 

Name                                       Location          Business  Capital 

Argus  Realty  Co.,  John  J.  Clark, 

Treas  Philadelphia,    $5,000 

Basin  Coal  Co.,  G.  W.  Brown, 

Treas  Fayette  City   50,000 

Broad  Street  Motor  Co.,  John  F. 

Wilson,  Treas.,   Johnstown   20,000 

Cambria  Fuel  Co.,  A.  W.  Evans, 

Treas.,   Ebensburg   100,000 

DePolo's  Heating  System  Co.,  H. 

E.  Walton,  Treas  Connellsville   20,000 

Devon  Electric  Co.,  W.  I.  Bick- 

ford,  Treas  Pittsburgh   50,000 

Duquesne  Dye  Works,  Inc.,  P.  A. 

Haler,  Treas.,   Pittsburgh   40,000 

Echo  Coal  Co.,  The,  E.  A.  Galla- 
gher, Treas.,   Scranton   50,000 

Eldred  Refining  Co.,  H.  G.  Eaton, 

Treas.,   Warren,    1,000,000 

Fashion    Store    Co.,    The,  Abe 

Marks,  Treas.,  Homer  City,  Pa.,Indiana   25,000 

Foster  Hotel  Corporation,  E.  L. 

Manthey,  Treas  Chester,    10,000 

General    Pulverized  Limestone 

Co,.  The,  I.  J.  Richards,  Treas.,Easton,  Fertilizers,    50,000 

Hochheimer  &  Co.,  G.  M.  Hoch- 

heimer,  Treas.,   Uniontown,  Coal,   5,000 

K.  &  W.  Manufacturing  Co.,  G.  P. 

Weaver,  Treas.,  Wilkes-Barre,    5,000 

Keystone  Capsule  Co.,  O.  J.  John- 
son, Treas,   Philadelphia,    25,000 

Keystone  Stores  Co.,  H.  R.  Luck- 

enbaugh,  Treas.,   Spring  Grove,   10,000 

Lock  Haven  Mining  Co.,  The,  C. 

F.  Kreamer,  Treas.  Lock  Haven   100,000 

M.  H.  McCloskey,  Jr.,  Thos.  M. 

Dudley,  Treas.,   Philadelphia,  Contractors,  ...  100,000 

Mac  William's  Edwin  W.  Abbot, 

Treas  Wilkes-Barre,  Dry  Goods   500,000 

Master's  Inn,  Inc.,  The,  Isadore 

Lonker,  Treas  Philadelphia,  Sanitarium,  . . .  15,000 
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CHARTERS  ISSUED 

Name  Location        Business  Capital 

Miller  North  63rd  St.,  Moving 
&    Storage    Co.,    The,  Laura 

Miller,  Treas  Philadelphia   20,000 

Miners'  Shoe  Mfg.  Co.,  Julius 
Brown,  Treas  Easton   30,000 

Pen-Mar  Realty  Co.,  Clair  P. 
Burtner,  Treas  Philadelphia   5,000 

Pennsylvania  Smithing  Co.,  Inc., 
J.  E.  McQuail,  Treas.,  Brook- 
lyn, N.  Y.,   Somerset   200,000 

Phila.  Jewish  Theatre,  E.  Wan- 
genstein,  Treas.  Philadelphia,    10,000 

Prompt  Bldg.  &  Loan  Assn.,  Max 

Wolfman,  Treas  Philadelphia   100,000 

Ralph    T.    Buchsbaum   Bldg.  & 

Loan  Assn.,   H.  H.  Goldberg, 

Treas.,   Philadelphia   2,000,000 

Reichard  Hide  &  Tallow  Co.,  Jos. 

A.  Mark,  Treas.,  Annville,  Pa., Ashland,    50,000 

Roth   &   Foley,   Johanna  Roth, 

Treas  Philadelphia,  Real  Estate,  ...  5,000 

Scott    Haven    Coal    Co.,    E.  E. 

Smith,  Treas.,  Pittsburgh,  ....Dawson   15,000 

Scranton  Contracting  Co.,  A.  F. 

Colligan,  Treas  Scranton,    10,000 

Smythe    &    Vockel    Co.,  H.  A. 

Vockel,  Treas.,  Knoxville,  Pa,,. Pittsburgh,    General  Supply 

Sun   Realty   Co.,   Frank   Cross,                   Stores   10,000 

Treas.,   Chester,    10,000 

Universal  Automatic  Under-Feed 
Stoker  Co.,  The,  W.  F.  Rosen- 
steel,  Treas.,   Johnstown,    100,000 

W.  J.  Craig  Co.,  J.  E.  Ashford, 

Treas.,   Pittsburgh,  Dairy  Products,  ..  50,000 

Wayside  Eectric  Co.,  The,  Daniel 

Will,  Treas.,  Lambertsvoe,    5,000 

Yeager  Store,  Inc.,  The,  W.  J. 

Flack.  Treas.,  Philadelphia,  Pa.,Allentown,    15,000 
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Forms  W-l,  W-2,  W-3,  W-4,  W-5,  W-6,  W-7, 
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Department  of  Labor  and  Industry 

BUREAU  OF  INSPECTION 

PLANS  APPROVED  DURING  THE  MONTH  OF  FEBRU- 
ARY, 1919 

Fire  Escapes 

Town  Building  Archt.  or  Contr.  Owner 

Lebanon  Apartments,   George  W.  Anne  &  Son,  ...II.  II.  Ulrich. 

Erie,   Factoiy  Erie  Spec.  Co. 

Wilkes-Barre,    Apartments,   Keystone  Mfg.  Co  C.  M.  Helfrich. 

Brownsville,   ..Lodge  Building,  .  .  D.   Knox  Miller  C.  L.  Snowden. 

State  College, .  Fraternity  House, .  Anne  &  Son  E.  S.  Erb. 

Wilkes-Barre,    Fae.  &  Apts  Keystone  Mfg.  Co  YV.  XV.  Vandermark. 

Wilkes-Barre,    Store  &  Apts  Ricbards  Engr.  Co  M.  Engle  Est. 

Johnstown,  ...Hotel  S.  E.  Dickey  Henry  Koch. 

Marcus  Hook, . Factory,   .1.  Baizley  I.  Works  Congeleum  Co. 

Butler  Apartments,   Ellwood  City  I.  &  W.  Co.   .  Koontz  E.^t. 

Lebanon  Apartments,   \nne  &  Son  W.  G.  Light. 

Lebanon,  Hall  &  Apts.,  ....Anne  &  Son  Geo.  Gress. 

Lebanon  Apartments  Anne  &  Son  W.  VV.  Sbenk. 

McKeesport,   ..Apartments,   Smith  Nimmo  Co.,   S.  Grimberg. 

McKeesport.  ..Apartments  Smith  Nimmo  Co.,   Peter  Horn. 

Butler  Apartments,   Taylor  &   Dean   Geo.  A.  Troutman. 

Woodlawn,   ...Apartments,   Keystone  Orn.  I.  Co.,   .John  Cavolis. 

West  Chester, .Apartments  Brownworth  &  Co  Groman  Grant. 

Mercersburg,    .Lodge  Bldg  Potts  Mfg.  Co.,   I.  0.  0.  F. 

Steelton,    ....Lodge  Hall  &  Apts.,  Potts  Mfg.  Co.;   Steelton  Light  &  Power. 

Wilkes-Barre,    Apartments,   Richards  Engr.  Co  T.  P.  Dohl. 

Kitt'anning,    ..Apartments,   Homestead  Iron  Works,   .  .  .  S.  F.  Booher. 

Altoona,   Hotel  Anne  &  Son  Hotel  Altamontf. 

Leetsdale,    .  .  .  Apartments,   Homestead  Iron  Works,   .  .  .  S.  Buehko. 

Lancaster,    ...Apartments  Lancaster  Mch.  &  St.,  Fred  Pontz. 


Allentown, 
Driftwood, 
Meadville, 
Johnstown, 


.  M.  P.  T.. 
.  M.  P.  T., 
.Theatre,  . 
.  Theatre,  . 


Great  Bend,  ..M.  P.  T., 
Wilkes-Barre,  Theatre,  . 
Maderia  Hill,  .  M.  P.  T., 
Dupont,   M.  P.  T., 


Theatres 

Ruhe  &  Lang,   

Leon  Lempert  &  Son, 
H.  H.  Gardner  


Leon  Lempert  &  Son, 
Turon  &  Schwartz,  . 


.  Strand  Theatre. 

.  Bradbury  &  Wasson. 

.  E.  A.  Hemstead. 

.  Geo.  Panagatogas. 

.  Great  Bend  Masonic  Assn. 

.  Comerford-DeGraff. 

.  Maderia  Hill  Coal  M.  Go. 

.  A.  Martone. 
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Buildings 

Narberth  M  artments  E.   Purell  Wm.  T.  Harris. 

Reading  \\  artments  H.  G.  Mohn,   \\ .  Oscar  Miller 

Reading.   factory  G.  L.  Gerhard  &  Son,   W.  H.  Luden. 

Reading  Apartments  H.   G.   Mohn  Harry  S.  Reeser. 

Wilkes-Barre,    Office  Building,  ..Henry  M.  Maier,   li.  B.  Davidow 

Reading  Club  Bklg  Harry  Maurer  Woman's  Club  ' 

Plymouth  School,   Wisconsin  Cabinet  Co.,   ...Plymouth  High  School 

Shamokii  Mill,   \Y.  H.  Lee  w.  A.  Mullen. 

Bakeries 

Newberry,  ....  Bake  Shop,   Meisel  &  Croyles. 

Philadelphia,    .Bake  Shop,   II.  0.  Hammer,   A.  Moraux. 

Blower  Systems 

Philadelphia,   .  Factory  M.  Dash  star  Nickel-plating  Co. 

Summary  of  Plans  Approved  During  February 

Fire  escapes,    25 

Theatres   8 

Buildings,   8 

Bakeries   2 

Blower  systems,                                           .  1 


Total   44 

New  .plans  received  during  the  month  of  February, .  .  37 
Revised  plans  received  42 

Total  79 

/  — _____  s 

State  Industrial  Board 

V   , —  .   


RULING  ON  WOMEN  MESSENGERS 

Girls  under  eighteen  years  of  age  may  not  be  employed  in 
public  messenger  service  after  May  1,  1919,  according  to  a  ruling 
Try  the  Industrial  Board  of  the  Department  of  Labor  and  Indus- 
try. The  ruling  is  made  following  a  hearing  held  recently  by 
the  Industrial  Board  in  Philadelphia  at  the  request  of  the  Con- 
sumer's League,  and  attended  by  representatives  of  the  tele- 
graph companies. 
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I  Water  Supply  Commission 

^  .  / 

ACTION  TAKEN  FEBRUARY  25— APPROVALS 

Leon  C.  G-erow,  et.  al.,  for  permission  to  change  the  course 
of  the  Cowanesque  River,  approximately  two  miles  below  the 
borough  of  Knoxville,  Tioga  county,  Pa. 

Hyndman  Electric  Light,  Heat  and  Power  Company,  for 
permission  to  construct  a  dam  across  Wills  Creek,  at  Plyndman, 
Bedford  county,  Pa. 

Monongahela  Southern  Railroad  Company,  for  permission 
to  make  a  change  in  the  channel  of  a  portion  of  Bull  Run,  in 
Mifflin  township,  Allegheny  county,  Pa. 

National  Tube  Company,  for  permission  to  make  a  slag  fill 
along  the  right  bank  of  the  Youghiogheny  River  about  1.6  miles 
above  the  mouth  of  the  river  within  the  upper  limits  of  the  city 
of  McKeesport,  Pa.,  at  the  Christy  Park  Works  of  the  National 
Tube  Company. 

Weston  Water  Company,  for  permission  to  supply  water  to 
the  public  on  Miller  Heights  in  Bethlehem  township,  Northamp- 
ton county,  Pa. 
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Public  Service  Commission 

\  / 

LANDIS  TAXI  SERVICE  vs.  C.  B.  HENRY,  J.  B.  DRUARY 

and  E.  P.  CHRISTE 

Auto  buses — Operation  of  without  consent  of  the  Commission 

The  respondents  operated  auto  buses  over  a  route  which  the 
Commission  by  previous  order  had  refused  to  approve,  and  over 
which  the  complaints  had  been  authorized  to  operate.  Said  ser- 
vice was  ordered  discontinued.  No  penalty  tvas  imposed,  but 
respondents  were  advised  that  any  further  evasion  of  the  order's 
of  the  Commission  ivoidd  subject  them  to  such  penalties  as  is  pro- 
vided by  law. 

Complaint  Docket  No.  2621 
REPORT  AND  ORDER  OF  THE  COMMISSION 

McCLURE,  Commissioner,  Feb.  25.  1919. 

On  January  1 4th.  1918,  a  certificate  of  public  convenience 
was  issued  to  the  complainants  for  the  operation  of  a  line  of  autos 
or  auto  buses  between  their  office  opposite  the  Pennsylvania  Rail- 
road Station  at  Cresson  and  the  Cresson  State  Sanatorium,  over 
a  named  route  largely  the  "William  Penn  Highway  and  through 
the  village  of  Summit  (A.  1704-1917). 

The  respondents  filed  an  application  (A.  1998-1918)  for  the 
approval  of  the  beginning  of  operation  of  auto  buses  over  the 
same  route  and  between  the  same  points ;  also  for  approval  of 
doing  a  general  hack  business  in  Cresson  borough.  On  October 
22nd,  1918,  the  first  prayer  was  refused  and  a  certificate  was 
granted  to  operate  on  call  or  demand  service  between  points 
within  the  borough  of  Cresson  and  between  points  within  and 
points  contiguous  or  nearby  territory  except  between  the  Cresson 
passenger  station  and  the  Pennsylvania  State  Sanatorium. 
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Notwithstanding  the  refusal  of  the  Commission  to  grant  the 
respondents  the  right  to  operate  between  the  railroad  station  and 
the  sanatorium  and  the  limitaions  contained  in  their  certificate, 
the  evidence  discloses  many  violations  of  the  order.  Some,  no 
doubt,  may  have  been  due  to  their  failure  to  grasp  the  scope  of 
the  order,  but  many  were  deliberate  evasion  of  it.  Prospective 
passengers  were  sent  to  points  close  by  the  station  and  were 
there  picked  up  and  carried  through  to  the  sanatorium ;  others 
were  carried  from  the  sanatorium  to  points  adjacent  to  the  sta- 
tion and  there  deposited.  These  were  all  willful  violations  oi 
the  order.  Passengers  have  also  been  carried  between  the  sta- 
tion and  the  village  of  Summit  over  the  Landis  route,  a  privilege 
which  was  not  granted  the  respondents,  although  they  seem  to 
have  been  under  the  impression  that  had  not  been  denied  them 
and  that  they  were  within  their  rights  in  carrying  to  intermediate 
points,  but  they  were  not.  The  Landis  taxi  service  had  been 
given  the  right  to  operate  between  the  station  and  the  sanatorium 
over  a  named  route.  This  of  course,  included  all  intermediate 
points.  The  respondents  were  expressly  denied  the  right  to 
operate  between  the  said  termini  and  it  is  clear  that  this  denial 
also  included  all  intermediate  points. 

The  complaint  is  sustained.  That  there  may  be  no  pos- 
sible misunderstanding  in  the  future,  the  respondents  will  be 
ordered  to  desist  from  soliciting  and  carrying  passengers  to  the 
Pennsylvania  State  Sanatorium  or  points  adjacent  thereto ;  from 
the  Pennsylvania  Railroad  Station  at  Cresson  or  the  vicinity 
thereof  to  Summit  or  other  points  intermediate  to  the  station  and 
the  said  railroad  station  or  points  adjacent  thereto ;  and  from 
soliciting  or  carrying  passengers  from  either  the  railroad  station 
or  the  vicinity  thereof  or  the  state  sanatorium  or  the  vicinity 
thereof  to  Summit  or  other  points  intermediate  to  the  station  and 
the  sanatorium  or  from  Summit  or  other  intermediate  points  to 
the  station  or  the  sanatorium  or  points  adjacent  thereto. 

The  Commission  will  not  enforce  the  penalty  for  violation 
of  its  order,  as  it  might  do  under  the  circumstances  disclosed  in 
this  case,  but  further  evasions  will  subject  the  respondent  to  the 
penalty  which  the  law  imposes. 
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Order 

This  matter  being  before  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaint  and 
answer  on  file  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having,  on  the  date  hereof, 
made  and  filed  of  record  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  approved 
and  made  part  hereof. 

Now,  to-wit,  February  25th,  1919,  it  is  ordered,  That  the 
complaint  be  and  the  same  is  hereby  sustained. 

It  is  further  ordered,  That  C.  B.  Henry,  J.  B.  Drury  and  E. 
P.  Christe,  the  respondents,  and  each  of  them,  forthwith  cease 
and  desist  from  soliciting  and  carrying  passengers  from  the  Penn- 
sylvania Railroad  Station  at  Cresson,  or  the  vicinity  thereof,  to 
the  Pennsylvania  State  Sanatorium,  or  points  adjacent  thereto ; 
or  from  said  Sanatorium  or  the  vicinity  thereof,  to  said  railroad 
station,  or  points  adjacent  thereto. 

It  is  further  ordered,  That  said  respondents  and  each  of  them 
cease  and  desist  from  soliciting  or  carrying  passengers  from  either 
the  railroad  station  or  the  vicinity  thereof,  or  the  State  Sana- 
torium or  the  vicinity  thereof,  to  Summit,  or  other  points  inter- 
mediate of  the  station  and  the  Sanatorium ;  or  from  Summit,  or 
other  intermediate  points,  to  the  station  or  the  Sanatorium,  or 
points  adjacent  thereto. 


HENRY  J.  SCHAAD  vs.  LEHIGH  VALLEY  RAILROAD  CO. 

Train  service  between  Towanda  and  Wilkes-Barre 

Two  trains  which  were  discontinued  during  the  war  were 
ordered  restored  for  the  accommodation  and  convenience  of  the 
public. 

Complaint  Docket  No.  2571 
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REPORT  AND  ORDER  OF  THE  COMMISSION 

BRECHT,  Commissioner,  Feb.  24,  1919: 

This  is  a  second  complaint  filed  by  complainant  in  which  he 
again  prays  for  the  restoration  of  the  two  passenger  trains  which 
were  discontinued  by  respondent  on  its  line  of  railroad  from 
parties,  and  full  investigation  of  the  matters  and  things  involved 
Wilkes-Barre  to  Towanda,  on  the  26th  day  of  May,  1917.  One 
of  these  trains  left  Wilkes-Barre  at  3.30  P.  M.,  for  Towanda ;  the 
other  left  Towanda  at  5  P.  M.,  for  Wilkes-Barre. 

In  a  former  proceeding  before  the  Commission  (see  -L  Dep. 
Rep.  1526)  the  issue  raised  in  this  complaint  was  submitted  for 
determination,  and  after  having  been  duly  heard  and  the  matters 
and  things  involved  therein  duly  investigated,  the  complaint 
was  dismissed  with  leave  given  to  complainant  "To  file  another 
complaint,  if  he  so  desires,  praying  for  the  train  service  which  he 
is  now  seeking,  after  the  crisis  precipitated  by  the  war  is  over." 

In  its  report  upon  the  original  complaint  under  date  of  May 
20,  1918,  the  Commission  said  among  other  things : 

"But  it  is  clearly  shown  by  the  testimony  that  the  com- 
plainant and  the  communities  in  interest  experience  consider- 
able inconvenience  amounting  in  some  instances  to  a  practi- 
cal hardship  by  reason  of  the  discontinuance  of  the  morn- 
ing train  from  Wilkes-Barre.  and  the  evening  train  out  ol 
Towanda.  Under  normal  conditions  in  the  railroad  traffic 
of  the  country  this  train  service  should  not  have  been  dis- 
continued, and  respondent  so  admits.  Ordinarily  these 
trains  would  be  found  proper  and  necessary  for  the  con- 
venience and  accommodation  of  the  public,  and  if  taken  out 
of  the  service  under  such  circumstances  should  be  restored 
to  it  and  regularly  operated. 

"But  the  country  is  passing  through  the  pressnre  of  an 
extraordinary  crisis  when  it  has  become  necessary  that  the 
resources  of  the  Nation  should  be  conserved  with  the  utmost 
vigilance  to  the  end  that  the  Government  may  possess 
itself  of  its  maximum  power  and  efficiency.    This  end  can 
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be  achieved  only  through  the  sacrifice  and  co-operative  ser- 
vice of  our  people  in  the  smallest  as  well  as  the  most  populous 
community. 

"The  conveniences  and  privileges  which  they  enjoyed 
in  less  strenuous  times  must  give  way,  and  for  the  time  being 
at  least,  it  becomes  the  patriotic  duty  of  every  citizen  and 
municipality  to  carry  its  proportionate  share  of  the  national 
burden,  even  where  it  will  mean  fewer  accommodations  or 
a  certain  degree  of  injury  to  local  business  interests." 

On  December  17,  1918,  the  complainant  maintaining  that 
railroad  traffic  has  practically  assumed  a  normal  basis  filed  a  new 
complaint  praying  for  a  final  adjudication  of  his  case. 

From  the  testimony  in  the  present  complaint  it  appears  that 
by  reason  .of  the  discontinuance  of  the  jitney  service  from  com- 
plainant's  locality  to  the  borough  of  Towanda  the  public  is  at 
present  put  even  to  greater  inconvenience  than  when  the  case 
was  originally  heard.  Persons  are  now  no  longer  able  to  go 
from  Bernice  and  other  points  along  the  route  to  Towanda,  the 
principal  business  center  of  that  section,  and  return  the  same 
day  as  could  be  done  when  the  jitney  was  in  operation,  but  are 
obliged  to  spend  a  whole  clay  and  two  nights  in  the  town  of 
Towanda  in  order  that  they  may  transact  any  business  there. 

It  would  therefore  appear  from  the  standpoint  of  public  con- 
venience and  accommodation  that  the  situation  has  become  more 
burdensome  and  that  some  relief  should  be  accorded  to  the 
localities  affected.  When  the  prayer  of  complainant  was  denied 
in  the  first  instance  it  was  done  because  of  the  critical  situation 
in  railroad  traffic  created  by  the  war.  Carriers  were  directed  to 
cut  down  the  passenger  service  upon  all  their  roads  in  order 
that  freigbt  transportation  might  be  pushed  to  its  maximum 
limit.  As  a  result  there  was  marked  conservation  in  man-power 
and  engine-power  more  or  less  upon  all  railroad  systems  of  the 
country. 

The  period  has  now  passed  when  railroad  companies  are 
called  upon  to  make  this  Nation  wide  sacrific  for  the  general  wel- 
fare of  the  Government.    While  commerce  and  business  have  not 
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assumed  their  normal  equipoise,  the  occasion  for  special  con- 
centration in  rail  traffic  no  longer  exists.  Train  movements  and 
shipments  over  railroads  are  approaching'  to  an  appreciable  de- 
gree the  static  level  of  pre-war  days,  and  have  apparently  reached 
a  point  when  the  public  may  justly  demand  a  measure  of  the 
privilege  formerly  enjoyed  by  it  especially  where  it  is  reasonably 
established  that  such  concession  would  be  for  the  accommodation, 
convenience  and  safety  of  the  general  community. 

Because  of  this  change  and  changing  condition  in  railroad 
traffic  since  the  active  period  of  the  war.  and  the  former  con- 
ditional finding  of  the  Commission  in  this  case,  an  order  will  be 
drafted  directing  the  respondent,  the  Lehigh  Valley  Railroad 
Company,  to  restore  the  two  passenger  trains  prayed  for  by 
complainant,  and  have  the  same  placed  on  regular  schedule  ser- 
vice between  the  city  of  Wilkes-Barre  and  the  borough  of  To- 
wanda  within  thirty  days  from  the  date  of  issue  of  this  report 
and  order. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having  on  the  date  hereof,  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  part  hereof. 

Now.  to- wit,  February  24th.  1919,  the  Lehigh  Valley  Rail- 
road Company,  respondent,  is  hereby  ordered  to  restore  to  opera- 
tion and  service  over  its  Bowmans  Creek  Branch  the  two  passen- 
ger trains  which  it  discontinued  on  May  26th.  1917,  to-wit.  the 
train  which  left  Wilkes-Barre  for  Towanda  at  3.30  P.  M.,  and  the 
train  which  left  Towanda  for  Wilkes-Barre  at  5.00  P.  M.,  daily 
except  Sundays. 

It  is  further  ordered,  That  said  service  be  restored  by  said 
Lehigh  Valley  Railroad  Company,  respondent,  within  thirty 
(30)  days  from  date  hereof  and  be  thereafter  maintained  on 
regular  schedule  service. 
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NATIONAL  TUBE  CO.  vs.  B.  &  O.  R.  R.  C,  P.  R.  R.  CO.,  and 

P.  L.  E.  R.  R  CO. 

CARNEGIE  STEEL  CO.  vs.  P.  R.  R.  CO.,  P.  &  L  E  R  R  CO 
B.  &  0.  R.  R.  CO.,  PENNA.  CO. 

AMERICAN  STEEL  &  "WIRE  CO.  vs.  P.  R,  R  CO  B  &  0  R 
R.  CO.,  PENNA.  CO.,  and  P.  C.  C.  &  ST.  L.  RWY.  CO 

INTERVENORS:  ST.  CLAIR  TERMINAL  R,  R    ETNA  & 
MONTROSE  R.  R,  PGH.  &  OHIO  VALLEY  R  R,  MER- 
CER VALLEY  R.  R„  McKEESPORT  CONNECTING  R 
R,  NORTHERN  LIBERTIES  RWY.  CO.,  and  DONOR  A 
SOUTHERN  R.  R  CO. 

Batcs—Chmige  in  tariff  schedules  resulting  in  increase  of— De- 
murrage-Terminal facilities— Placement  of  cars— Discrimi- 
nation. 

A  trunk  line  railroad  may  not  cancel  schedules  providing  for 
payment  to  industrial  railroads  of  certain  amounts  allowed  for 
terminal  facilities  in  the  absence  of  proof  that  such  allowances  are 
excessive,  or  that  the  transportation  rate  which  included  said  al- 
lowances in  inadequate.  To  do  so  without  making  a  corres- 
ponding reduction  in  the  initial  rate  would  result  in  an  increased 
rate  for  the  service  rendered. 

The  placement  of  cars  by  an  industrial  railroad,  performedin 
connection  with  an  intrastate  road  haul,  is  a  terminal  facility  for 
which  said  industrial  railroad  is  entitled  to  a  resonable  allow- 
ance, and  the  fact  that  said  service  was  performed  for  its  pro- 
prietary industry  does  not  alter  the  rule. 

The  placement  of  cars  being  part  of  the  transportation  ser- 
vice to  which  the  complainants  are,  entitled,  the  incorporated  in- 
dustrial railroads  must  be  employed  for  that  purpose  and  con- 
sequently demurrage  may  not  be  charged  for  cars  from  the  time 
then/  are  placed  on  such  roaels. 

Complaint  Docket  Nos.  193-3,  193-4  and  193-5 
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REPORT  AND  ORDER  OF  THE  COMMISSION 
AINEY,  Chairman,  Feb.  18,  1919: 

There  are  three  complaints  now  before  us,  all  relating  to  the 
withdrawal,  by  respondents,  of  rate  allowances  to  industrial  rail- 
ways for  deliveries  to  their  proprietary  industries,  which,  because 
of  the  similarity  of  conditions  presented,  were  heard  together  and 
may  be  disposed  of  in  this  report. 

The  National  Tube  Company,  complainant  in  No.  193-3,  is 
engaged  in  the  manufacture  of  wrought  iron  pipe,  with  four 
plants  located  in  McKeesport,  on  the  McKeesport  Connecting 
Railroad,  and  two  plants  located  in  Pittsburgh,  on  the  Monon- 
gahela  Connecting  Railroad.  Its  complaint  is  directed  against 
the  Baltimore  and  Ohio  Railroad  Company,  the  Pennsylvania 
Railroad  Company  and  the  Pittsburgh  and  Lake  Erie  Railroad 
Company. 

The  Carnegie  Steel  Company,  complainant  in  No.  193-4,  is 
engaged  in  the  manufacture  of  steel  products,  with  plants  located 
at  Munhall.  Homestead,  Rankin.  South  Duquesne  and  Bessemer, 
on  the  Union  Railroad;  at  Clarion,  on  the  St.  Clair  Terminal 
Railroad ;  at  Etna,  on  the  Etna  and  Montrose  Railroad ;  at  Pitts- 
burgh, formerly  Allegheny,  on  the  Allegheny  Division  of  the 
Pittsburgh  and  Ohio  Valley  Railway ;  at  Neville  Island,  on  the 
Neville  Island  Division  of  the  Pittsburgh  and  Ohio  Railroad :  at 
Pittsburgh  on  its  own  Lucy  Furnace  tracks,  ronnecting  with  the 
B.  &  A.  V.  Division  of  the  Pennsylvania  Railroad;  at  Farrell,  on 
the  Mercer  Valley  Railroad  and  at  Sharon,  on  the  lines  of  the 
Pennsylvania  Company,  the  Lake  Shore  and  Michigan  Southern 
Railroad  Company  and  Erie  Railroad  Company.  Its  complaint 
is  directed  against  the  Pennsylvania  Railroad  Company.  Pitts- 
burgh and  Lake  Erie  Railroad  Company.  Baltimore  and  Ohio 
Railroad  Company,  Pennsylvania  Company,  Pittsburgh,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company.  Lake  Shore  and 
Michigan  Southern  Railway  Company.  Erie  Railroad  Company. 

The  American  Steel  and  Wire  Company,  complainant  in 
No.  193-5.  is  engaged  in  the  manufacture  of  steel  products,  and 
has  two  plants,  one  located  at  Pittsburgh,  on  the  Northern  Liber- 
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ties  Railway  Company,  and  the  other  at  Donora,  on  the  Donora 
Southern  Railroad  Company.  It  complains  against  the  Pennsyl- 
vania Railroad  Company,  Baltimore  and  Ohio  Railroad  Com- 
pany, Pennsylvania  Company,  Pittsburgh,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company. 

Each  of  these  complaints  charges  that  the  respondents  desig- 
nated herein  trunk  line  railroads,  by  the  cancellation  of  tariffs 
providing  for  allowances  for  certain  terminal  services  which  were 
performed  by  the  Union  Railroad  Company  the  St.  Clair  Termi- 
nal Railroad  Company,  the  Etna  and  Montrose  Railroad  Com- 
pany, the  Pittsburgh  and  Ohio  Valley  Railroad  Company,  the 
Mercer  Valley  Railroad  Company,  the  McKeesport  Connecting 
Railroad,  the  Monongahela  Connecting  Railroad,  the  Northern 
Liberties  Railway  Company,  the  Donora  Southern  Railroad  Com- 
pany, herein  designated  the  industrial  railways,  and  for  certain 
terminal  and  switching  services  performed  by  the  Carnegie  Steel 
Company,  complainant,  at  its  Lucy  Furnace  in  Pittsburgh,  at  the 
North  Sharon  Steel  Works  and  furnaces  in  Sharon,  have  imposed 
the  expense  of  these  terminal  services  upon  the  complainants. 

The  complainants  allege  that  the  effect  of  these  cancellations 
is  to  increase  the  rates  to  complainants  for  the  same  service. 
The  complainants  further  allege  that  such  increases  are  unjust 
and  unreasonable  and  unduly  discriminatory.  Another  ground 
of  complaint  is  that  the  trunk  line  railroads  have,  without  the 
filing  of  any  tariff,  issued  orders  that  on  and  after  a  designated 
date  demurrage  will  be  charged  for  detention  of  cars  from  the 
tim  they  are  placed  upon  the  inter-charge  tracks  of  the  indus- 
trial railways  until  they  are  returned  to  the  respondent  line 
carriers.  It  is  alleged  that  this  will  result  in  an  unjust  and  un- 
lawful discrimination  in  favor  of  other  shippers  and  receivers  of 
like  and  other  commodities  in  the  Pittsburgh  and  Shenango  Dis- 
trict. 

The  answers  of  the  respondents  are  in  direct  denial  that  the 
rates  on  commodities  received  at  and  shipped  from  complainants' 
plants  have  been  unreasonably  or  unjustly  advanced,  or  that  the 
rates  which  will  be  in  force,  following  the  cancellation  of  the 
tariff,  will  be  unjust  and  unreasonable  or  unduly  discriminatory. 
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or  that  thereby  the  complainants  or  their  traffic  will  be  subjected 
to  any  undue  prejudice  or  disadvantage.  The  complaints  were 
filed  prior  to  the  effective  djte.  and  under  the  Public  Service 
Company  Law,  the  burden  of  proof  rests  upon  respondents  to 
justify  the  proposed  increased  rates. 

Upon  their  petitions,  the  Commission  permitted  the  St,  Clair 
Terminal  Railroad  Company,  the  Etna  and  Montrose  Railroad 
Company,  the  Pittsburgh  and  Ohio  Valley  Railroad  Company, 
the  Mercer  Valley.  Railroad  Company,  the  McKeesport  Connect- 
ing Railroad  Company,  the  Northern  Liberties  Railway  Com- 
pany and  the  Donora  Southern  Railroad  Company  to  intervene. 
Strictly  speaking,  the  issue  presents  a  single  and  simple  question 
for  determination.  Have  respondents  met  the  statutory  burden 
of  proof,  justifying  the  increased  rates  caused  by  the  cancellation 
of  their  tariffs,  making  certain  allowances  for  services  performed 
by  the  industrial  railways,  in  the  placing  and  picking  up  of  cars 
at  or  from  the  customary  points  for  loading  and  unloading  with- 
in the  plant  limits  of  the  complaining  industries  ? 

The  tariffs  of  the  trunk  line  carriers  prescribe  rates  covering 
the  entire  transportation  service  of  haulage  and  delivery  to  the 
industries.  In  fixing  these  rates  the  services  performed  by  tne 
industrial  railways  were  included.  By  withdrawing  these  al- 
lowances to  the  industrial  railways,  the  complainants  are  re- 
quired to  bear  an  additional  charge,  and  if  the  trunk  lines  make 
no  corresponding  reduction,  an  increase  in  rates  results. 

Inasmuch  as  no  evidence  was  offered  to  show  that  these 
allowances  were  too  much  for  the  services  performed  by  the 
industrial  railways,  or  that  the  transportation  rates  out  of  which 
the  allowances  were  paid  were  too  l(?w,  the  respondents  have  not 
met  the  burden  of  proof  imposed  upon  them  by  our  statute,  and 
the  cancellation  of  the  allowance  tariff  cannot  stand. 

This  was  our  conclusion  in  the  Monongahela  Connecting  Rail- 
road Company  and  the  Union  Railroad  Company  cases,  under 
very  similar  circumstances;  1  Pa.  P.  S.  C.  Decisions  46;  wherein 
we  were  constrained,  in  the  light  of  the  decision  of  the  Supreme 
Court  of  Pennsylvania,  Crane  Railroad  Company  vs.  Central 
Railroad  Company  of  New  Jersey,  248  Pa.  333.  to  differ  with 
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Inter-state  Commerce  Commission's  opinion  expressed  with  re- 
spect to  these  two  railroads  in  Industrial  Railways  Case,  29  I.  C. 
C.  212. 

We  may  now  follow  our  former  opinion  with  greater  confi- 
dence for  since  its  deliverance,  and  the  conclusion  of  testimony 
in  these  cases,  the  U.  S.  Supreme  Court  in  the  Tap  Line  Cases, 
234,  U.  S.  1,  has  established  the  legal  status  of  incorporated  in- 
dustrial railways  and  their  right  to  receive  from  connecting 
trunk  lines  allowances  out  of  rates  for  similar  services  rendered 
by  them  in  making  delivery  of  ears  to  their  proprietary  com- 
panies. 

The  Inter-state  Commerce  Commission  later  said  it  could 
not  distinguish  in  principle  the  decision  in  the  Tap  Line  Cases 
from  the  Industrial  Railway  Cases,  and  therefore  modified  its 
former  findings :  Industrial  Railway  Cases,  32  I.  C.  C.  129. 

The  situation  which  confronted  complainants,  respondents 
and  this  Commission  during  the  initial  and  developmental  stages 
of  the  instant  cases,  both  with  respect  to  proper  administrative 
policy  and  substantive  law  applicable  to  them,  has  materially 
changed. 

No  doubt,  the  trunk  line  carriers  were  led  to  cancel  their 
allowance  tariffs  because  of  the  Inter-state  Commerce  Commis- 
sion's views  expressed  in  Industrial  Railway  Cases,  29  I.  C.  C 
212,  supra,  but  the  later  decisions  of  that  Commission,  as  well 
as  the  deliverances  of  the  State  and  U.  S.  Appellate  Courts,  have 
removed  from  the  pale  of  its  reasoning  and  the  scope  of  its 
authority. 

Having  determined  that  there  is  no  evidence  in  this  record 
with  respect  to  the  reasonableness  of  the  increased  rates,  we  are 
therefore  bound  under  the  law  and  the  precedents.  Monon- 
gahela  Connecting  Railroad  Company,  supra,  and  Baltimore 
Switching  Case,  30  I.  C.  C.  581,  to  hold  that  the  respondents  have 
failed  to  justify  the  increases  proposed. 

This  will  dispose  of  the  rate  question  at  least  until  such  time 
as  evidence  is  presented,  justifying  a  charge ;  there  are,  however, 
several  questions  concerning  the  character  of  the  services  per- 
formed by  these  incorporated  industrial  railways,  and  by  the 
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Carnegie  Steel  Company  through  its  own  unincorporated  rail- 
road which  for  the  future  guidance  of  parties  concerned  should 
he  answered. 

Among  the  propositions  advanced  by  the  respondents  were : 
First.    That  services,  such  as  were  perfoi'med  by  industrial 
railways  and  for  which  they  were  receiving  allowances  from  the 
trunk  line  carriers,  were  plant  services  and  not  transportation 
services. 

Second.  Even  if  the  services  might  be  considered  trans- 
portation services  they  ceased  to  be  such  when  performed  by  the 
industrial  railways  for  their  proprietary  industry. 

The  common  law  rule  concerning  delivery  to  complete  the 
transportation  service  has  from  time  to  time  undergone  modi- 
fications predicated  in  part  upon  requirements  of  consignees  and 
in  part  upon  the  means  employed  for  common  carriage.    In  the 
days  of  stage  coaches  and  horse-drawn  vehicles  engaged  in  public 
transportation  personal  deliver}-  was  required.    It  is  obvious 
that  railroads  could  not  be  held  to  make  such  deliveries,  and 
delivery  at  freight  stations  and  at  designated  public  sidings 
were  held  to  complete  the  transportation  service.    With  the  in- 
dustrial development  of  the  country  private  sidings  were  in- 
stalled and  theduty  of  common  carriage  broadened  so  as  to  re- 
quire cars  to  be  placed  thereon,  clearing  the  mai  ntracks.  Then 
warehouses,  stores  and  factories  were  constructed  adjacent  to 
these  private  sidings,  and  "spotting"  cars  at  customary  points 
of  loading  or  unloading  became  a  part  of  the  carriers'  delivery 
obligation:  Industrial  Railway  Cases,  29  I.  C.  C.  212  (226)  ;  Los 
Angeles  Jobbers  Case.  18  I.  C.  C.  310  (316)  ;  Buffalo  Furnace 
Company,  21  I.  C.  C.  620  (627).    As  a  means  of  accomplishing 
the  terminal  service  in  large  industrial  plants  extended  mileage 
of  tracks  was  required,  frequently  beyond  the  ability  of  the  rail- 
roads to  furnish.    These  tracks  are  usually  located  within  the 
plant  confines  and  so  constructed  as  to  enable  the  expeditious 
placing  of  cars  at  the  different  points  therein  where  loading  or 
unloading  is  to  be  done.    In  most  instances  these  plant  railroads 
were  constructed  and  operated  by  the  industries  themselves,  but 
later  many  of  them  particularly  in  the  Pittsburgh  and  Shenango 
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districts  now  under  consideration,  were  incorporated  under  the 
general  railroad  law  of  the  Commonwealth.  In  practice  they 
receive  the  cars  from  the  trunk  lines  at  the  interchange  tracks, 
classify  them  in  their  own  yards,  according  to  the  materials  with 
which  they  are  loaded,  and  place  them  at  the  customary  points  of 
loading  or  unloading  within  the  plants. 

For  this  service  and  similar  services,  these  industrial  rail- 
ways, for  many  years,  received  from  the  trunk  lines,  out  of  the 
latter 's  rates,  the  allowances  prescribed  in  the  trunk  line  carrier's 
tariffs.  The  complainants  and  the  interveners  maintain  this  to 
be  a  transportation  service,  completing  the  delivery  following  the 
line  haul,  while  the  trunk  lines  insist  that  the  delivery  is  com- 
plete when  cars  are  placed  by  them  on  the  interchange  tracks  of 
the  industrial  railway,  and  that  the  service  performed  by  the 
latter  companies  for  these  proprietary  companies  is  a  plant  ser- 
vice for  which  no  allowance  can  be  made  without  subjecting  them 
to  the  charge  of  unlawful  rebating  or  discriminatory  practices. 

The  trunk  line  carriers  cancelled  their  allowance  tariffs  to 
industrial  railways,  following  the  opinion  in  Industrial  Railway 
Cases,  29  I.  C.  C.  212,  but,  as  heretofore  noted,  that  opinion  has 
been  greatly  modified  by  the  distinguished  body  which  announced 
it,  and  there  have  been  new  lines  of  demarcation  established  by 
the  court,  so  that  what  were  formerly  considered  administrative 
questions  have  not  been  transferred  to  the  body  of  settled  and 
substantive  law. 

The  development  of  the  expressions  of  the  law  since  these 
complaints  were  filed,  is  evidenced  by  the  following  excerpts  from 
decisions. 

"All  the  service  by  the  line  carriers  beyond  a  reasonably 
convenient  point  of  interchange  between  the  rails  of  the 
carrier  and  the  rails  of  the  industry  either  within  or  without 
the  plant,  is  a  shipper's  service  and  not  a  service  of  trans- 
portation which  the  line  carrier  may  perform  without  charge 
or  may  allow  for  out  of  the  rate  through  divisions  or  other- 
wise when  performed  by  the  industry  or  by  its  industrial 
railroad,  and  that  the  facilities  used  by  the  industry  in  per- 
forming the  service,  whether  separately  incorporated  or  not. 
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are  plant  facilities  and  plant  equipment.  AVe  also  conclude 
and  find  that  the  delivery  of  a  ear  by  a  line  carrier  upon  the 
exchange  track  is  a  delivery  to  the  industry,  and  that  the 
elimination  of  demurrage  under  the  present  practices,  as  a 
transportation  charge  against  the  industry  is  unlawful  and 
gives  the  industry  so  favored  an  undue  and  unreasonable 
preference  and  advantage.  AVe  further  find  and  conclude 
that  undue  and  unlawful  preferences  and  discriminations 
arise  out  of  the  present  practice  of  the  line  carriers  in  per- 
forming such  services  without  additional  charge  and  in 
making  allowances  therefor  out  of  the  rate  when  performed 
by  the  industry  or  by  its  plant  railway."  Industrial  Rail- 
ways Cases,  29  I.  C.  C.  212  (237). 


Following  the  Tap  Line  Cases,  supra,  this  opinion  was 
modified : 

"AVe  think  that  in  the  light  of  the  decision  of  the 
Supreme  Court  in  the  Tap  Line  Cases,  it  is  our  duty  to  so 
modify  our  findings  in  the  original  report  herein  as  to  per- 
mit the  trunk  line  roads,  if  they  so  elect,  to  arrange  by  agree- 
ment with  any  of  the  industrial  roads  mentioned  in  our 
former  report  which  are  common  carriers  under  the  test 
applied  by  the  Supreme  Court  in  the  '  Tap  Line  Cases ',  and 
which  perform  a  service  of  transportation,  for  a  reasonable 
compensation  for  such  service  in  the  form  of  switching- 
charges  or  divisions  of  joint  through  rates."  Industrial 
Railways  Cases,  32  I.  C.  C.  129  (132). 


In  the  Birmingham  Southern  Railroad  Case,  32  I.  C.  C. 
110,  it  was  held  that  the  service  between  the  trunk  line  inter- 
change, and  the  interior  of  the  plant  is  a  service  of  transportation 
and  a  part  of  the  through  haul. 

In  the  Atchison,  Topeka  and  Santa  Fe  Railway  Company 
vs.  Kansas  City  Stock  Yards  Case,  33  I.  C.  C.  92  (98),  another 
feature  of  the  situation  was  recognized  by  the  Interstate  Com- 
merce Commission  where  it  was  held : 
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"Railroads  are  not  required  to  own  all  of  the  instru- 
mentalities required  for  the  performance  of  the  service 
which  they  are  bound  or  undertake  to  perform.  They  may 
also  lease  or  hire  suitable  facilities  or  discharge  a  part  of 
their  duties  through  agents  and  without  restriction  as  to  the 
public  or  private  status  of  such  agents  or  of  the  owners  of 
the  instrumentalities  procured.  The  only  restriction  is  that 
contained  in  Section  15  of  the  act  to  the  effect  that  allow- 
ances to  shippers  for  furnishing  transportation  or  instru- 
mentalities thereof  shall  be  supervised  by  the  Commission." 

In  the  Chicago  Switching  Case,  34  I.  C.  C.  234  (239),  the 
carriers  used  a  system  of  tunnels  carrying  narrow  guage  tracks 
under  the  streets  of  Chicago  to  make  delivery  to  the  underground 
shipping-  rooms  of  consignees.  This  service  was  included  in  the 
through  rates,  and  upon  the  attempt  of  the  carriers  to  cancel 
this  supplemental  service  the  Inter-state  Commerce  Commission, 
said : 

' '  No  good  reason  appears  for  placing  the  industries  and 
shippers  who  arc  served  by  and  dependent  upon  the  tunnel 
and  lighterage  companies  at  a  disadvantage  as  compared 
with  other  shippers  and  consignees  in  the  Chicago  district, 
which,  by  co-operative  action  of  the  carriers  and  for  com- 
mercial, industrial  and  competitive  reasons  has  become,  and 
been  maintained  as,  a  common  rate  district  or  community. 

' '  The  justification  for  cancellation  of  through  rates  with 
the  tunnel  and  lighterage  companies  consists  mainly  in  the 
declaration  that  the  line  haul  carriers  are  within  their 
rights  in  taking  such  action  because  the  service  rendered  by 
the  tunnel  and  lighterage  companies  is  a  service  beyond  the 
rails  of  the  line  haul  carriers,  for  which  they  have  a  legal 
right  to  insist  upon  an  additional  charge.  They  show  the 
amounts  paid  to  the  tunnel  and  lighterage  companies  out  of 
the  through  rates,  but  they  fail  to  present  any  evidence  to 
show  that  the  increased  charges  to  those  who  use  or  are  de- 
pendent, upon  thetunnel  or  lighterage  company  would  be 
reasonable,  and  practically  ignore  the  question  of  unjust  dis- 
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crimination  against  shippers  and  consignees  which  would 
thereby  be  created. ' ' 

■ 

The  Mitchell  Coal  Company  Case,  230  U.  S.  247  (263),  recog- 
nized the  predominating  characteristics  of  the  switching  district 
as  including  the  common  delivery  and  shipping  points,  and  held 
that  the  rate  running  to  that  district  include  a  delivery  to  any 
point  of  that  district  which  is  accessible  by  rail.  Justice  Lamar 
who  wrote  the  opinion  said  : 

' '  But  neither  the  statute  nor  the  tariff  defines  what  are 
station  limits,  nor  do  they  fix  the  exact  point  from  which 
the  transportation  must  begin,  nor  the  territory  within 
which  the  delivery  must  be  made.  These  limits  necessarily 
vary  with  the  size  of  the  communities,  the  extent  of  the 
yards,  the  practice  of  the  carrier,  and  the  bounds  within 
which  it  uniformly  receives  and  delivers  freight.  This  is 
particularly  true  in  a  ease  like  the  present,  where  the 
Clearfield  district  was  treated  as  a  single  shipping  point, 
and  where  the  rate,  though  named  and  published  as  from  the 
station,  was  universally  applied  from  the  mines  of  the 
Mitchell  Company  as  well  as  the  other  companies  named  in 
the  declaration  and  all  others  located  in  the  Clearfield  dis- 
trict." 

"Inasmuch  as  this  rate  included  the  haul,  the  railroad 
was  bound  to  transport  the  coal  from  the  mouth  of  the  mines, 
and  could  use  its  own  engines  for  that  purpose  or  it  could 
employ  the  coal  companies  to  render  that  service,  paying 
them  proper  compensation  therefor. ' ' 

In  the  Second  Industrial  Railway  Case,  34  I.  C.  C.  596,  it 
was  recognized  that  the  industrial  railway  adjacent  to  a  plant  is 
a  legitimate  factor  of  transportation  in  and  out  of  the  plant. 

The  Car  Spotting  Case,  34  I.  C.  C.  609,  goes  much  further 
and  holds  in  effect  that  the  contract  of  transportation  begins 
where  the  car  is  loaded  and  ends  where  the  car  is  destined  to  be 
unloaded,  no  matter  where  these  points  may  be,  whether  in  or 
out  of  the  plant.    The  size  of  the  plant,  the  complexity  of  the 
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industrial  tracks  is  no  objection  or  hindrance  to  the  operation  of 
the  principle ;  placing  the  burden  on  the  earner  in  extraordinary 
cases  of  establishing  a  satisfactory  reason  for  non-compliance. 

The  complainant 's  testimony  that  the  service  tendered  by  the 
terminal  lines  is  identical  with  that  rendered  by  the  trunk  lines 
to  other  industries  in  the  same  territory  without  any  charge,  in 
addition  to  the  line  haul  rate,  was  not  controverted,  and  it  was 
further  established  that  complainant's  plants  are  located  in  a 
territory  from  and  to  which  rates  are  made  up  by  the  group  or 
zone  system.  The  Pittsburgh  rate  group  extends  over  a  territory 
of  approximately  6,058  square  miles  and  the  property  of  this 
grouping  was  not  questioned,  and  is  apparently  justified  under 
Article  III,  Sec.  9  (a)  of  the  Public  Service  Company  Law: 
Valley  Smokeless  Coal  Company  vs.  Pennsylvania  Railroad 
Company,  4  P.  C.  R.  611  ;  3  Dep.  Rep.  720. 

The  American  rule  of  rate  making  includes  in  the  freight 
rate  two  terminal  services,  one  initial  and  one  final,  in  addition 
to  the  road  haul,  and  based  upon  the  application  of  this  rule, 
shorter  hauls  pay  a  larger  rate  proportionately  to  mileage  than 
do  the  longer  hauls.  Thus  terminal  expenses  are  equitably  ap- 
portioned. The  rule  is  sufficiently  stated  in  the  Car  Spotting 
Charges,  34  I.  C.  C.  609  (616)  : 

' '  It  has  long  been  the  custom  of  carriers  in  this  country 
to  receive  and  deliver  carload  freight  upon  spur  tracks  lead- 
ing to  private  industries  at  convenient  points  for  loading  and 
unloading  without  imposing  any  charge  for  that  service  in 
addition  to  the  line  haul  rate,  and  in  the  Los  Angeles  Case, 
18  I.  C.  C.  310,  we  held  that  where  this  service  is  merely  a 
substitute  for  team-track  receipt  and  delivery  of  carload 
freight  the  line-haul  rate  covers  the  service  for  the  reason 
that  rates  generally  in  this  country  have  been  constructed 
upon  that  basis.  Our  order  in  that  ease  was'  upheld  by  the 
Supreme  Court.  Los  Angeles  Case,  234  U.  S.  294.  The 
mere  size  or  complexity  of  the  industry  is  not  controlling  in 
determining  whether  or  not  the  line-haul  rate  covers  the 
receipt  or  delivery  of  freight  at  the  door  of  the  plant.  The 
service  involved  in  the  placement  of  cars  for  loading  or  un- 


1919 


Department  Reports  of  Pennsylvania. 


loading  at  an  isolated  industry  to  which  a  single  spur  leads 
may  be  as  great  as  that  rendered  in  the  placement  of  cars 
for  loading  or  unloading  in  a  large  plant  having  an  intricate 
system  of  interior  tracks.  Indeed,  there  is  testimony  tend- 
ing to  show  that  by  reason  of  greater  density  of  traffic  and 
greater  tonnage  the  cost  of  spotting  at  the  larger  industries 
is  less  per  car  than  at  the  smaller  industries.  At  the  large 
industries  the  trunk  line  may  render  inter-plant  services  in 
the  movement  of  cars  from  place  to  place  within  the  plant 
during  the  processes  of  manufacture  which  it  has  no  occa- 
sion to  render  at  smaller  industries,  and  for  such  services  an 
additional  charge  should  be  made ;  but  where  the  service 
rendered  is  merely  a  substitute  for  the  service  which  would 
be  required  if  the  movement  were  to  or  from  a  team  track, 
an  industry  spur,  or  a  private  siding,  nothing  should  be 
added  to  the  charge  for  the  line  haul." 

"As  existing  rates  must  be  deemed  to  have  been  con- 
structed to  cover  the  customary  placement  of  cars  at  factory 
doors,  whether  upon  an  industry  spur  or  private  siding,  or 
upon  the  tracks  of  an  industrial  plant,  and  the  outward 
movement  of  cars  from  such  tracks,  without  regard  to  the 
size  or  nature  of  the  plant  to  now  add  a  charge  to  the  line- 
haul  rate  for  that  service  would  be  revolutionary. "    *    *  * 

(619.)  "The  argument  that  while  the  line-haul  rate 
may  cover  the  movement  incident  to  the  receipt  and  delivery 
of  carload  freight  when  that  movement  is  over  an  ordinary 
industry  spur  it  does  not  cover  a  like  service  when  the 
movement  is  over  the  interior  tracks  of  an  industrial  plant 
is  founded  upon  the  assumption  that  the  carrier  and  the 
industry  have  the  joint  use  of  the  industry  spur  while  the 
interior  tracks  of  the  industrial  plant  are  used  exclusively 
by  the  industry.  The  fact  is,  however,  that  the  service 
which  the  carrier  l-enders  in  the  movement  of  cars  over  the 
interior  tracks  of  the  industrial  plant  for  the  purpose  of 
receiving  and  delivering  carload  freight  of  the  industry  is 


474 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


a  public  service,  and  the  tracks  are  used  both  for  that  public 
service  and  for  the  private  purposes  of  the  industry;  It  is 
immaterial  that  the  carrier  may  not  use  the  tracks  for  all 
the  purposes  for  which  it  uses  the  ordinary  industry  spur. 
The  difference  is  merely  one  of  degree  and  not  of  kind. ' ' 

The  fundamental  principle  of  American  rate  making  is  that 
the  freight  rate  should  cover  the  entire  carriage  of  taking  the 
goods  up,  transporting  them  to  their  destination  and  setting 
them  down:  Union  Trust  Company  vs.  Atchison,  T.  and  S.  F. 
R.  R,  Company,  64  Fed.  Rep.  992,  (994)  : 

"The  freight  demanded  covers  the  entire  service  of 
the  carrier  from  depot  to  depot.    It  is  in  law  the  compen- 
sation, not  only  for  the  actual  carriage,  but  also  for  the  facili- 
ties furnished  for  loading  and  unloading.    The  service  is  a 
single  one,  and  the  compensation  is  likewise  single.    The  law 
will  not  permit  the  charge  for  such  single  service  to  be 
divided.    A  carrier  cannot  make  up  its  bill  of  charge  in 
items — one  for  loading,  one  for  carriage,  one  for  personal 
service  of  attendants,  one  for  delivery,  etc.    The  freight  is 
not  an  aggregate  of  separate  charges,  but  a  single  charge. 
This  policy  of  the  law  is  not  because  a  particular  shipper 
might  not  deal  with  the  carrier  as  intelligently  in  the  case 
of  one  method  as  in  the  other,  but  because  the  public  is  not 
so  likely  to  deal  intelligently  with  a  series  of  items  as  with  a 
single  freight  rate.    The  shipper  may  be  intelligent  or  un- 
intelligent, ignorant  or  educated,  accustomed  to  business,  or 
inexperienced  in  such  affairs  deliberate  and  careful,  or  hasty 
and  unincpriring.    The  service  of  the  carrier  is  for  one  as 
well  as  the  other.    A  single  charge  presents  to  him  at  once 
the  whole  problem.    A  series  of  charges  might  confuse  him, 
and  leave  uncertain  what,  in  the  end.  the  aggregate  would 
be."  ,v:,;^ 

See  also  Covington  Stock  Yard  Case,  226  IT.  S.  286.    In  the 
Minnesota  Rate  Case,  230  U.  S.  352  (384) ,  Jiistice  Hughes  said: 

"Every  rate  comprehends  two  terminals  charges,  the 
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initial  and  the  final,  and  a  haulage  charge.  It  is  declared 
to  be  a  cardinal  principle  of  rate  making  that  a  rate  for  a 
longer  distance  should  be  proportionately  smaller  than  one 
for  a  shorter  distance ;  for  even  if  the  haulage  charge  in  the 
former  case  were  the  same  per  mile,  the  rate  per  ton  mile 
should  be  less  for  the  longer  haul,  as  the  terminal  charge* 
would  be  spread  over  a  greater  distance. ' ' 

And  the  presumption  is  that  the  imposed  rate  for  carriage 
includes  adequate  compensation  for  terminal  services :  Interstate 
Commerce  Commission  vs.  C.  B.  &  Q..  186  U.  S.  320  (326). 

The  English  decisions  afford  very  little  assistance  for  there, 
under  the  English  Railway  and  Canal  Traffic  act,  the  road  haul 
and  the  terminal  services  are  subject  to  separately  imposed  rates : 
Los  Angeles  Jobbers  Case,  18  I.  C.  C.  310. 

From  these  cases  it  would  appear  that  in  the  absence  of  evi- 
dence of  unusual  circumstances  making  them  exceptions  to  the 
rule,  the  complainants  are  entitled,  as  a  part  of  the  carrier's  duty 
of  common  carriage,  to  have  their  carload  shipments  delivered  at 
the  customary  points  for  loading  or  unloading  in  their  plants 
and  without  any  expense  to  them  other  than  as  included  in  the 
line  haul  rates,  a  delivery  similar  to  that  on  private  sidings  of 
other  industries  in  the  same  territory. 

This  duty  of  delivery  resting  upon  the  carrier,  he  is  not  bound 
to  perform  the  service  with  his  own  power  "and  there  is  nothing 
to  prevent  his  hiring  the  instrumentality  instead  of  owning  it." 
Sugar  Lighterage  Case.  231  LT.  S.  274  (  58  Law  Ed.  218)  :  Kansas 
City  Stock  Yard  Case,  33  I.  C.  C.  02. 

"Manifestly  it  is  unfair  that  some  shippers  should  per- 
form the  service  of  spotting  cars  at  their  own  expense  while 
many  of  their  competitors  in  the  same  industrial  district 
have  this  service  performed  by  and  at  the  expense  of  the 
carriers.  The  line-haul  service  of  course  varies  as  to  ship- 
ments transported  by  different  lines  for  the  same  shipper 
and  by  the  same  line  for  different  shippers,  although  all  may 
pay  the  same  rate ;  but  for  this  service  it  is  impracticable  to 
grade  rates  with  such  nicety  as  to  make  them  absolutely  de- 


476 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


pendent  upon  every  slight  variation  in  the  measure  of  ser- 
vice rendered.  The  service  of  handling  traffic  from  the  line- 
haul  carriers'  interchange  tracks  to  the  points  of  placement 
on  the  private  industry  tracks  within  the  shippers'  plants,  at 
times  and  in  the  quantities  to  suit  the  convenience  of  ship- 
pers is,  however,  distinctly  different  in  character  from  the 
line-haul  service.  Obviously  it  is  discriminatory  for  the 
carriers  to  place  ore  shipments  for  some  shippers  on  private 
tracks  within  their  plants  at  the  point  of  unloading  while 
other  shippers  are  served  only  at  the  gates  of  their  plants, 
or  at  the  point  of  interchange  with  the  industry  tracks." 
Iron  Ore  Rate  Case,  41  I.  C.  0.  181  (200). 

There  is  little  doubt  that  the  operation  of  these  industrial 
railways  promotes  efficiency  and  economy.  Power  under  one 
control  is  admittedly  desirable,  and  particularly  where  there  is 
more  than  one  trunk  line  connection,  and  permits  the  placement 
of  cars  for  loading  and  unloading  at  the  times  when  that  work 
can  be  most  expeditiously  and  advantageously  accomplished.  In 
some  instances  the  inter-mill  work  is  performed  by  the  industrial 
railway  and  some  of  the  more  modern  plants  have  been  designed 
with  a  view  to  having  these  services  performed  by  the  power  of 
the  industry  (or  industrial  railway)  and  not  by  the  power  of  the 
railroad  company. 

That  the  terminal  service  can  be  performed  by  the  terminal 
lines  at  much  less  cost  that  if  rendered  by  the  trunk  lines  them- 
selves is  established.  The  service  in  placing  cars  for  the  iron 
and  steel  industry  is  not  so  arduous  or  complicated  as  in  other 
industries,  as  large  sums  have  been  invested  by  them  in  provid- 
ing adequate  terminal  facilities,  an  expense  of  which  the  trunk 
lines  have  been  relieved,  and  a  service  for  the  performance  of 
which  they  are  not  equipped.  Car  Spotting  Case.  34  I.  C.  C. 
609  (615)'. 

For  perhaps  twenty  years  in  the  Pittsburgh  and  Shenango 
District,  these  or  similar  allowances  have  been  treated  as  covered 
by  the  line-haul  rate,  and  an  additional  charge  to  the  complain- 
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ants  for  the  service  covered  by  these  allowances  is  not  proper. 
Car  Spotting  Case,  34  I.  C.  C.  609  (616). 

Section  1  (e),  Article  III,  of  the  Public  Service  Company 
Act,  provides : 

"Whenever  any  owner  of  property  transported  by  any 
common  carrier,  or  any  user  or  patron  of  any  other  public 
service  company,  renders,  directly  or  indirectly,  any  seiwice 
connected  with  such  transportation  or  other  public  service, 
the  charge  and  allowance  therefore  shall  be  no  more  than  is 
just  and  reasonable ;  and  the  Commission  may,  after  hearing 
on  its  own  motion  or  upon  complaint,  determine  what  is  a 
reasonable  charge,  as  a  maximum,  to  be  paid  by  the  carrier 
or  other  public  service  company  for  the  use  of  the  service  so 
furnished  or  rendered,  and  what  is  a  proper  proportion  of 
the  said  cost,  and  fix  the  same  by  appropriate  order  to  be 
observed  and  enforced  by  the  parties  concerned." 

Predicated  upon  this  section  which  is  substantially  similar 
to  a  provision  in  the  Inter-state  Commerce  Act,  the  complainants 
maintain  that  the  rights  of  the  owner  to  demand  and  receive 
reasonable  compensation  for  services  rendered  in  connection  with 
the  transportation  is  established. 

Justice  Holmes  in  the  Grain  Elevator  Cases,  222  U.  S.  42 
(46),  in  affirming  the  judgment  of  the  Circuit  Court.  176  Fed. 
Rep.  409  (which  see)  held: 

"The  law  does  not  attempt  to  equalize  fortune,  oppor- 
tunities or  abilities.  On  the  contrary,  the  Act  of  Congress 
in  terms  contemplates  that  if  the  carrier  receives  services 
from  an  owner  of  property  transported,  or  uses  instrumen- 
talities furnished  by  the  latter  he  shall  pay  for  them.  That 
is  taken  for  granted  in  Section  15  ;  the  only  restriction  being 
that  he  shall  pay  no  more  than  is  reasonable,  and  the  only 
permissive  element  being  that  the  Commission  may  determine 
the  maximum  in  case  there  is  complaint  (or,  now,  upon  its 
own  motion:  Act  of  June  18,  1910.  c.  309,  12,  36  Stat,  at  L. 
539,  553).    As  the  carrier  is  required  to  furnish  this  part 
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of  the  transportation  upon  request  he  could  not  be  required 
to  do  it  at  his  own  expense,  and  there  is  nothing  to  prevent 
his  hiring  the  instrumentality  instead  of  owing  it.  In  this 
case  there  is  no  complaint  that  the  rate  out  of  which  the 
allowance  is  made  is  unreasonable  and  it  is  admitted  that 
three-quarters  of  a  cent  barely  would  pay  the  cost  of  the 
service  rendered  without  any  reasonable  profit  to  Peavey  & 
Co.,  for  the  work.    See  I.  C.  C.  vs.  Stickney,  21 5  U.  S.,  98." 

And  a  carrier  has  a  right  under  the  act  to  regulate  com- 
merce to  pay  shippers  a  reasonable  allowance  for  services  in  con- 
nection with  the  transportation  of  goods  shipped  by  them. 
Mitchell  Coal  Case,  230  U.  S.  247.  To  the  same  effect  is  Sugar 
Lighterage  Case. 

Upon  the  other  hand,  if  the  lighterage  of  the  Arbuckle 
sugar  was  included  in  the  through  rate  from  the  Jay  Street 
Station,  and  a  part  of  the  transportation  which  the  rail- 
roads were  under  obligation  to  perform,  and  that  lighterage 
was  done  by  Arbuckle  Brothers  at  the  instance  and  pro- 
curement of  the  carriers,  they,  as  owners  of  the  freight  thus 
transported,  were  entitled  to  demand  a  compensation  rea- 
sonably commensurate  with  the  facilities  furnished  and  the 
services  performed."  Sugar  Lighterage  Case,  231  IT.  S  274 
(292). 

The  record  in  this  proceedings  shows  that  the  expense  of  the 
terminal  transportation  service  such  as  performed  by  the  inter- 
veners' railroads,  to-wit :  the  classification  of  the  cars  with  respect 
to  destinations  of  consignees  and  the  switching  of  cars  to  and 
from  points  of  loading  and  unloading  on  the  spur  tracks  of  the 
industries,  is  included  in  the  through  rates  to  and  from  the  Pitts- 
burgh and  Mahoning  and  Shenango  Valley  districts,  and  is  a 
part  of  the  transportation  which  the  respondent  railroads  are 
under  obligations  to  perform,  and  that  such  terminal  transpor- 
tation service  is  done  by  intervenors'  railroads  at  the  instance 
and  procurement  of  the  carriers;  and  in  such  circumstances, 
under  the  authorities  cited,  the  owner  of  the  freight  thus  trans- 
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ported  is  entitled  to  demand  a  compensation  resonably  commen- 
surate with  the  facilities  furnished  and  the  services  performed, 
where  the  services  and  facilities  are  performed  by  an  unincor- 
porated railroad,  such  as  the  Lucy  Furnace  Railroad  of  the  Car 
negie  Steel  Company.  Such  allowances  are  not  purely  permissive 
as  counsel  for  defendants  contends,  but  mandatory  where  the 
owner  of  the  property  furnishes  facilities,  in  connection  with 
transportation. 

The  argument  that  a  service  by  an  industrial  railway  which 
is  a  transportation  service  when  performed  for  a  non-proprietary 
industry  becomes  a  plant  service  when  performed  for  its  pro- 
prietary company,  is  not  convincing,  and  in  any  event  falls  in 
the  light  of  the  decision  in  Tap  Line  Case,  234  U.  S.  1  (28), 
where  it  was  held  : 

"As  we  have  said,  the  Commission  by  its  order  herein 
required  the  trunk  lines  to  re-establish  through  routes  and 
joint  rates  as  to  property  to  be  transported  by  others  than 
the  proprietary  owners  over  the  tap  lines.  This  order  would 
of  itself  create  a  discrimination  against  proprietary  owners, 
for  lumber  products  are  carried  from  this  territory  upon 
blanket  rates  applicable  to  all  within  its  limits.  It  follows 
that  independent  owners  would  get  this  blanket  rate  for  the 
entire  haul  of  their  products  while  proprietary  owners  would 
pay  the  same  rate  plus  the  cost  of  getting  to  the  trunk  line 
over  the  tap  line.  The  Commission,  by  the  effect  of  its  order, 
recognizes  that  railroads  organized  and  operated  as  these 
tap  lines  are.  if  owned  by  others  than  those  who  own  the 
timber  and  mills,  would  be  entitled  to  be  treated  as  common 
carriers  and  to  participate  in  joint  rates  with  other  carriers. 
"We  think  the  Commission  exceeded  its  authority  when  it 
condemned  these  roads  as  a  mere  attempt  to  evade  the  law 
and  to  secure  rebates  and  preferences  for  themselves. ' '  See 
also  Los  Angeles  Switching  Case,  234  U.  S.  294. 

The  decision  of  the  Interstate  Commerce  Commission  in  the 
Lorain  case  (National  Tube  Company  vs.  Baltimore  and  Ohio  Rail- 
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road  Company,  o0  I.  C.  C,  485)  affords  us  very  little  assistance, 
the  majority  opinion  therein  is  a  restatement  of  the  minority 
views  expressed  in  several  of  its  deliverances  since  Industrial 
Railways  Case,  29  I.  C.  C\,  212,  was  decided.  It  is  a  retrogres- 
sion to  the  position  taken  in  that  case  and  which  the  Commission 
abandoned,  following-  the  decision  in  the  Tap  Line  Case,  supra 
Ine  minority  opinion  in  the  Lorain  case  prepared  by  Commis- 
sioner Hall  points  out:  "The  majority  report  declares  unlawful 
what  we  have  heretofore  found  lawful",  and  "undoes  what  we 
have  done ' '.  "  It  is,  said  he,  '  <  in  essence  a  return  to  the  doctrine 
originally  announced  in  the  Industrial  Railways  case  *  *  * 
and  which  we  abandoned  in  view  of  the  Supreme  Court's  opin- 


ion." 


He  further  stated  that  which  we  believe  to  be  fundamental 
in  considering  cases  of  this  kind:  "Our  function  is  to  regulate 
and  not  to  prohibit  divisions  between  trunk  lines  and  industrial 
roads."    Whenever  the  circumstances  disclose,  as  in  the  instant 
cases  they  do  not,  that  the  rates  are  unjustly  discriminatory  or 
unduly  or  unreasonably  preferential,  it  is  within  the  power  and 
it  is  the  duty  of  the  Commission  by  appropriate  order  to  correct 
the  evil.    On  the  whole,  we  are  constrained  to  accept  the  view 
and  reasoning  of  the  minority  believing  that  the  majority  opin- 
ion is  out  of  harmony  with  the  trend  of  the  decisions' of  the 
courts,  and  that  if  followed  it  would  again  throw  the  whole  in- 
dustrial railway  administrative  policy  into  a  chaos  of  uneertitude 
from  which  it  was  theretofore  rapidly  and  happily  emerging. 
Based  upon  the  foregoing  authorities,  we  conclude : 
First:  The  services  performed  by  industrial  railways  in 
placement  of  cars  at  customary  points  for  loading  or  unloading 
within  the  plant  industry,  when  performed  in  connection  with 
in  intrastate  road  haul  over  respondents'  lines,  is  a  terminal 
transportation  service  for  which  the  industrial  railways  are  en- 
titled to  reasonable  allowance  out  of  the  through  line  haul  rates. 

Second :  These  services  when  performed  by  industrial  rail- 
ways for  their  proprietary  industries  do  not  therefore  cease  to 
be  transportation  services. 

Third  :  The  complainants  are  entitled  to  placement  of  ears 
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as  part  of  the  transportation  service,  the  railroads  must  under 
the  disclosed  circumstances  employ  the  incorporated  railroads 
and  make  allowances  to  them  out  of  the  line  haul  rate.  They 
may  employ  the  railroads'  facilities  of  the  plant  industries  where 
the  railroads  are  not  incorporated,  in  which  event  the  trunk  line 
must  make  similar  allowances. 

Jurisdiction  for  the  purpose  of  determining  whether  and 
what  reparation  should  be  awarded  will  be  retained  and  here- 
after heard  upon  separate  petitions. 

Order 

These  matters  being  before  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaints  and 
answers  on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  due  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having,  on  the  date  hereof, 
made  and  filed  of  record  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  approved 
•  and  made  a  part  hereof ;  and  it  having  been  determined  therein 
that  the  respondents  have  failed  to  show  that  the  increased 
charges  are  just  and  reasonable. 

Now,  to-wit,  February  18th,  1919,  it  is  ordered.  That  the 
cancellation  of  the  tariffs  complained  of  be  stricken  from  the  files 
of  the  Commission  and  the  rates  for  the  services  involved  be  re- 
stored to  the  basis  in  effect  prior  to  said  cancellation  except  inso- 
far as  said  basis  has  since  been  changed  by  legally  filed,  posted 
and  published  tariff  regulations. 

It  is  further  ordered  that  such  tariffs '  publications  are  neces- 
sary to  carry  out  the  order  of  the  Commission  shall  become  effec- 
tive on  or  before  April  1,  1919,  upon  one  day's  notice  to  the 
public  and  the  Commission. 

It  is  further  ordered  that  jurisdiction  of  these  complaints 
be  retained  by  the  Commission,  for  the  purpose  of  determining 
the  amount  of  damages,  if  any,  which  the  complainants,  or  any 
of  them,  have  sustained,  as  the  basis  for  an  order  of  reparation. 
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CALENDAR  OF  SESSIONS  FOB  WEEK  BEGINNING 
MONDAY,  MARCH  10,  1919 

Harrisburg. 

Arguments 

Monday,  March  10,  1919  1:30  P.  M. 

C.  2649.  Oswayo  Chemical  Company  vs.  New  York  and 
Pennsylvania  Bailway  Company.  In  re:  Alleged  proposed  dis- 
continuance of  operation  within  the  State  of  Pennsylvania  with- 
out having  first  secured  the  approval  of  the  Commission. 

C.  1582.    Borough  of  Ashland, 

C.  2133.    Borough  of  Mahanoy  City, 

C.  2166.    Borough  of  Ashland, 
vs. 

Schuylkill  Railway  Company. 

In  re :  Alleged  unjust  and  unreasonable  increase  in  rate  of 
fare  (C.  1582  and  2166)  ;  alleged  inadequate  and  insufficient  ser- 
vice and  excessive  rates  (C.  2133). 

C.  2849.  The  Jefferson  Coal  Company  vs.  The  DuBois 
Electric  Company.  In  re :  Alleging  unjust  and  unreasonable  in- 
crease in  rates  for  electric  service  and  averring  that  such  increase 
is  in  violation  of  contract  between  the  parties  at  interest. 

C.  2399,  C.  2415.  E.  S.  Swartz,  et  al.  vs.  Jefferson  Electric 
Company.  In  re :  Alleged  unjust  and  unreasonable  increase  in 
rates  for  electric  service  in  the  borough  of  Punxsutawney. 

C.  2400.  C.  F.  Quinn  vs.  Harrisburg  Railway  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  of  fare. 

C.  2539.  Passyunk  Avenue  Business  Men's  Association  vs. 
Philadelphia  Rapid  Transit  Company,  et  al.  In  re :  Alleged  pro- 
posed discontinuance  of  street  ear  service  on  Passyunk  avenue, 
Philadelphia. 

C.  2676.  C.  W.  Dean  vs.  Abington  Electric  Company.  In 
re :  Alleging  refusal  to  furnish  electric  service  except  upon  pay- 
ment of  excessive  and  discriminatory  rates  in  the  township  of 
West  Abington,  Lackawanna  county. 
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C.  2578.  John  W.  Masteller,  et  al.  vs.  The  North  Branch 
Transit  Company.  In  re :  Alleged  unjust  increase  in  rates  and 
alleged  improper  and  unlawful  posting  and  publishing  of  tariffs 
whereby  said  increases  were  proposed  to  be  made  effective. 

C.  2587.  Thatcher  Manufacturing  Company  of  the  City  of 
Elmira,  New  York  vs.  Pennsylvania  Railroad  Company,  W.  G-. 
McAdoo,  Director  General  of  Railroads.  In  re :  Praying  for 
reparation  on  glass  sand  transported  from  the  Mapleton  District 
to  Kane,  based  upon  the  order  of  the  Public  Service  Commission 
in  Complaint  Docket  No.  1708. 

A.  2126-1918.  Application  of  Morris  T.  Phillips  and  James 
Scully  for  determination  of  damages  due  to  property  taken,  in- 
jured or  destroyed  in  re  proceedings  on  petition  of  The  Pennsyl- 
vania Railroad  Company  for  a  certificate  of  public  convenience 
to  authorize  the  elimination  of  a  crossing  at  grade  by  a  public 
highway  known  as  Red  Road  over  the  tracks  and  right  of  way  of 
the  said  company  in  Valley  twp..  Chester  county,  in  A.  No. 
1906-1918. 

Harrisburg 
Hearings. 

Wednesday,  March  12,  1919  9:30  A.  M. 

C.  171.  Borough  of  Schuylkill  Haven  vs.  Schuylkill  Haven 
Gas  and  Water  Company.    In  re :  Inadequate  water  supply. 

A.  2344-1919.  Application  of  the  Borough  of  Schuylkill 
Haven  for  approval  of  the  acquisition  of  the  property  and  plants 
of  the  Schuylkill  Haven  Gas  and  Water  Company  by  the  borough 
for  the  purpose  of  supplying  gas  and  water  to  the  public  in  said 
borough  and  territory  adjacent  thereto. 

A.  2624.  Aetna  Explosive  Company,  Inc..  vs.  William  G. 
McAdoo,  Director  General  of  Railroads,  Pennsylvania  Railroad 
Company,  et  al.  In  re :  Alleged  excessive  and  unreasonable  rates 
charged  on  shipments  of  neutralized  ammoniacal  liquor  from 
Oakdale  to  Mt.  Union,  and  praying  for  reparation  thereon. 

A.  2260.  J.  W.  Heckert,  et  al.  vs.  Hegins  Water  Company. 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rates  for 
water  service. 
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C.  2402.  Heber  J.  Parker,  et  al.  vs.  Sinking  Spring  Water 
Company.  In  re :  Alleged  unjust  and  unreasonable  increase  for 
water  service  in  Sinking  Spring  borough,  etc. 

C.  2592.  Boroughs  of  East  Stroudsburg  and  Stroudsburg 
vs.  Citizens  Gas  Company.  In  re :  Alleged  unjust  and  unreason- 
able increase  in  rates  for  gas  service  in  said  boroughs. 

C.  2593.  Central  Pennsylvania  Lumber  Company  vs.  Penn- 
sylvania Railroad  Company,  U.  S.  R.  R.  Administration.  In  re : 
Alleged  unjust  and  unreasonable  switching  charges  in  the  City 
of  Willi  amsport. 

C.  2610.  Howard  B.  Thompson  vs.  The  Bell  Telephone 
Company  of  Penna.  In  re:  Alleging  refusal  to  render  itemized 
bill  covering  long  distance  telephone  service. 

C.  2653.  City  of  DuBois,  et  al.  vs.  Pennsylvania  Railroad 
Company,  et  al.  In  re:  Praying  for  the  prompt  location  and 
construction  of  proposed  state  road  and  viaduct  connecting  the 
City  of  DuBois  and  the  borough  of  Falls  Creek. 

C.  2659.  Borough  of  St.  Marys  vs.  Pennsylvania  Railroad 
Company.  In  re :  Alleged  dangerous  grade  crossing  in  the  bor- 
ough of  St.  Marys,  Elk  county. 

C.  2660.  Martha  G.  Sober,  vs.  Harrisburg  Light  and  Power 
Company.  In  re :  Alleged  unjust  and  discriminatory  discon- 
tinuance of  electric  service  in  the  City  of  Harrisburg. 

M.  C.  1008-1919.  Contract  between  the  Buffalo,  Rochester 
and  Pittsburgh  Railroad  Company,  et  al.  and  the  township  of 
Canoe,  Indiana  county,  granting  the  companies  the  right  to  alter 
and  change  the  location  of  a  public  highway  leading  from  Rich- 
mond to  Locust,  said  township,  in  order  to  avoid  the  construction 
of  a  crossing  at  grade  at  a  point  where  an  industrial  siding  to 
connect  with  the  Hess  Coal  Company  property  crosses  said  high- 
way and  for  the  construction,  operation  and  maintenance  of  the 
crossings  above  grade  at  point  where  a  tramway  of  the  said  coal 
company  crosses  the  said  new  road  and  a  public  highway  lead- 
ing to  Punxsutawney. 

A.  2332-1919.  Application  of  the  Buffalo,  Rochester  and 
Pittsburgh  Railroad  Company,  et  al.  for  approval  of  the  con- 
struction, operation  and  maintenance  of  crossings  above  grade 
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at  points  where  a  traujway  to  connect  with  the  property  of  the 
Hess  Coal  Company  crosses  a  public  highway  leading  to  Punxsu- 
tawney  in  Canoe  township,  Indiana  county,  and  a  new  highway 
to  be  laid  out  connecting  with  said  Punxsutawney  road. 

A.  2357-1919.  In  re :  investigation  on  the  Commission's  own 
motion  of  the  dangerous  condition  of  an  existing  crossing  at  grade 
at  a  point  where  the  track  and  right  of  way  of  the  Philadelphia, 
Baltimore  and  Washington  Railroad  Company,  leased  and  operat- 
ed by  the  Pennsylvania  Railroad  Company,  crosses  a  public  high- 
way in  the  borough  of  Marcus  Hook  and  Lower  Chichester  town- 
ship, Delaware  county. 

A.  2339-1919.  Application  of  the  Monongahela  Southern. 
Railroad  Company,  et  al.  for  approval  of  the  construction,  oper- 
ation and  maintenance  of  a  crossing  below  grade  at  a  point  where 
the  tracks  of  said  company  cross  the  tracks  of  the  Grlenwood  and 
Dravosburg  Electric  Street  Railway  Company,  operated  by  the 
Pittsburgh  Railways  Company,  at  a  point  300  feet  north  of  the 
junction  of  the  Old  Pittsburgh  road  in  Richland  avenue,  in  the 
borough  of  Dravosburg.  Allengheny  county. 

A.  2336-1919.  Application  of  the  Pennsylvania  Utilities 
Company  and  the  Edison  Illuminating  Company  of  Easton  for 
approval  of  agreement  between  said  companies  providing  inter 
alia  for  the  assignment  and  transfer  of  certain  property  and 
franchises  of  the  former  company  to  the  latter  and  a  lease  by 
the  latter  of  certain  of  the  former  company's  transmission  lines 
and  equipment. 

A.  2342-1919.  Application  of  Herman  G.  Neumyer  for  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  the  terminus  of  the 
Valley  Railways  Company  in  the  borough  of  New  Cumberland 
and  the  entrance  to  the  Army  Reserve  Post  at  Marsh  Run,  York 
county. 

A.  2337-1919.  Application  of  Harry  Winton  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto  trucks 
as  a  common  carrier  for  the  transportation  of  freight  between 
Bellefonte  and  Lock  Haven. 
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A.  2345-1919.  Application  of  W.  Harry  Johnson  and  J.  H. 
Eberhart  for  approval  of  the  beginning  of  the  exercise  of  the 
right  to  operate  auto  trucks  as  a  common  carrier  for  the  trans- 
portation of  freight  between  Bellefonte  and  Lock  Haven. 

A.  2316-1919.  Application  of  M.  R.  Johnson  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
trucks  as  a  common  carrier  for  the  transportation  of  freight  be- 
tween Bellefonte  and  Lock  Haven. 

Harrisburg 

Hearings 

Th  ursday,  March  13, 1919  9:30  A.  M. 

M.  C.  1015-1919.  Contract  between  the  West  Penn  Power 
Company  and  the  borough  of  Latrobe,  Westmoreland  county. 
(Street  lighting.) 

M.  C.  1016-1919.  Contract  between  the  West  Penn  Power 
.Company  and  the  borough  of  Clarksville,  Green  county.  (Street 
lighting. ) 

M.  C.  1017-191!).  Contract  between  the  West  Penn  Power 
Company  and  the  borough  of  Jefferson,  Greene  county  (Street 
lighting.) 

M.  C.  1021-1919.  Contract  between  the  Harwood  Electric 
Company  and  the  City  of  Hazleton,  Luzerne  county.  (Street 
lighting. ) 

C.  2618.  Grieb  Shoe  Manufacturing  Company  vs.  Annville 
and  Palmyra  Electric  Light  Company.  In  re:  Alleged  inade- 
quate and  insufficient  electric  service  in  the  borough  of  Palmyra. 

Pittsburgh 

9:30  A.M. 

C.  2088.    Borough  of  Bellevue, 
C.  2091.    City  of  New  Castle, 
C.  2096.    Borough  of  Emsworth, 
C.  2111.    Borough  of  Ambridge, 
C.  2139.    City  of  Pittsburgh, 
vs. 

Manufacturers  Light  and  Heat  Company. 
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111  re :  Alleged  unjust  and  unreasonable  increase  in  rates  for 
natural  gas. 

C.  2625.    Boi'ough  of  New  Kensington, 
C.  2626.    Borough,  of  Tarentum, 
C.  2627.    Borough  of  Brackenridge, 
C.  2643.    Township  of  Harrison,  Allegheny  county, 
vs. 

Allegheny  Valley  Street  Railway  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  of 

fare. 

C.  2644.  M.  D.  L.  Brooks  vs.  Earnest  Kuhns.  In  re: 
Alleging  that  respondent  is  operating  auto  buses  as  a  common 
carrier  between  the  borough  of  Mt.  Pleasant  and  Jones  Mills,  via 
borough  of  Donegal,  Westmoreland  county,  without  having  first 
obtained  a  certificate  of  public  convenience. 

M.  C.  1020-1919.  Contract  between  Harley  D.  Carpenter 
and  the  borough  of  Saegertown,  Crawford  county,  providing  for 
the  extension  and  continuance  of  franchise  originally  granted 
Horace  Fox  for  electric  lighting. 

A.  2350-1919.  Application  of  Harley  D.  Carpenter  for  ap- 
proval of  the  sale  of  the  electric  lighting  plant  and  franchise 
rights  of  Frank  M.  Fox  in  the  borough  of  Saegertown,  Crawford 
county,  to  Harley  D.  Carpenter. 

A.  2343-1919.  Application  of  S.  B.  Simpson  for  approval  of 
the  right  to  operate  auto  buses  as  a  common  carrier  bteween 
Holland  street  and  Sherman  avenue  in  the  borough  of  Vander- 
grift,  Westmoreland  county. 

2347.  1919.  Application  of  Martin  Viale  for  approval  of 
the  right  to  operate  auto  buses  as  a  common  carrier  between 
Heidelburg  and  Bishop. 

A.  2351-1919.  Application  of  Aurelio  Pronio  for  approval 
of  the  right  to  operate  auto  buses  as  a  common  carrier  between 
Venice  and  Bridgeville. 

Philadelphia 

10:00  A.  M. 

C.  2602.    Edward  P.  Bliss, 
C.  2603.    Olivia  A.  Atchison, 


488 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


C.  2604.    Chas.  S.  Quinn, 
vs. 

Springfield  Consolidated  Water  Company. 
In  re :  Alleging-  failure  to  comply  with  the  order  of  the 
Commission  issued  April  8,  1918,  in  C.  170,  in  re:  installation  of 
meters  where  service  is  being  rendered  at  a  flat  rate. 

Pittsburgh. 

Hearings 

Friday,  March  14,  1919  9:30  A.  M. 

C.  2606.  0.  L.  Beatty  vs.  Calvin  J.  Ullery.  In  re :  Alleging 
that  respondent  is  operating  auto  huses  as  a  common  carrier  at 
Hopwood,  Fayette  county,  and  vicinity,  without  having  first 
obtained  a  certificate  of  public  convenience. 

A.  756-1916.  Application  of  the  borough  of  New  Brighton 
for  approval  of  the  acquisition  of  the  Avorks,  property,  etc.,  of  the 
New  Brighton  Water  Company  by  the  said  borough. 

Wilkes-Barre 

9:30  A.  M. 

Borough  of  Dupont, 
vs. 

C.  2330.    Delaware  and  Hudson  Company, 
C.  2331.    Lehigh  Valley  Railroad  Company. 
In  re :  Alleging  dangerous  grade  crossings  on  Main  and 
Almon  streets  in  the  borough  of  Dupont.  Luzerne  county. 

Erie 
Hearing 

Saturday,  March  15,  1919  2:00  P.  M. 

C.  1742.  Thomas  A.  Elliott,  et  al.  vs.  New  York  Central 
Railroad  Company,  et  al.  In  re :  Praying  for  change  in  location 
of  proposed  subway  at  Six  Mile  Creek.  Harbor  Creek  township, 
Erie  county,  to  Clowe  road  near  the  village  of  Harbor  Creek,  Erie 
county. 
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A.  170-1914.  Application  of  the  East  Erie  Commercial 
Railroad  Company  for  the  approval  of  the  construction  at  grade 
of  a  track  across  Six  Mile  Ci*eek  road,  Buffalo  road  and  Clowe 
road,  in  Harbor  Creek  township,  Erie  county. 


Treasury  Department 


STATEMENT  OF  FEBRUARY  BUSINESS 

February  Receipts   $6,351,534.77 

February  Expenditures,    5,365,139.39 

Balances,  February  28,    $10,143,662.82 

Balances,  January  31   9,157,267.44 

Balances,  February  28 : 

General  Fund   6,686,867.21 

Sinking  Fund   651,110.02 

Motor  Vehicle   1,819,253.48 

Game,   265,363.54 

Bounty,    290,093.89 

Insurance,  (uninvested)   181,051.97 

School,  (uninvested,    67,595.43 
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/  "  1  \ 

Common  Pleas  of  Allegheny  County 

 ;  ;  / 

MRS.  HARRY  HODGKINS  vs.  AETNA  CHEMICAL  COM- 
PANY 

Workmen's  •  Compensaiiotv — -Accidental  injury— Inhatation"  of 
sulphur  fumes — Lowered  vitality — Typhoid  fever  followed 
by  hypostatic  pneumonia — Disease  accelerated 

An  injury  which  aggravates  or  accelerates  a  disease  pre- 
viously contracted  is  compensable.  The  findings  of  fact  by  the 
Board  were  affirmed  and  appeal  dismissed. 

In  the  Court  of  Common  Pleas  of  Allegheny  Comity  No. 
1879,  October  Term,  1918.  Appeal  from  Workmen's  Compen- 
sation Board.  Affirmed.  (For  Opinion  of  the  Board  see  4. Dep. 
Rep.  2150.) 

SWEARINGEN,  J.,  Feb.  25,  1919 : 

The  Referee  disallowed  the  claim  of  Mrs.  Mary  Hodgkins 
against  the  Aetna  Chemical  Company,  which  was  engaged  in  the 
manufacture  of  munitions  and  chemicals  at  Heidelburg,  Penn- 
sylvania. She  appealed  to  the  "Workmen's  Compensation  Board, 
which,  granted  a  hearing  de  novo.  The  Board  found  that  Harry 
Hodgkins,  the  deceased,  was  in  the  employ  of  the  defendant  from 
March  16,  to  July  29,  1917;  that  he  suffered  "severe  and  con- 
tinued exposure  to  irritating  and  debilitating  fumes  from  gases, 
on  July  29,  1917 ; ' '  that  he  fell  sick  that  day  and  grew  worse 
until  August  14, 1917  ;  and  that  the  deceased  "while  in  the  course 
of  his  employment  on  July  29,  1917,  was  so  exposed  to  injurious 
and  debilitating  fumes  as  to  develop  active  or  latent  typhoid 
fever  germs  in  his  system  and  that  the  joint  action  of  these  two 
causes  produced  his  death  on  August  14,  1917."  The  Board 
further  found  that  "the  injuries  sustained  by  inhalation  of  the 
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sulphur  fumes  of  whatever  character,  while  working  for  the  de- 
fendant on  July  29,  1917,  was  an  accident  within  the  meaning  of 
Section  301  of  the  statute."  In  its  "conclusion  of  law"  the 
Board  declared  that  the  claimants  were  entitled  to  compensation 
because  they  were  dependent  upon  the  deceased,  "who  died  of 
hypostatic  pneumonia  following  typhoid  fever,  aggravated  and 
accelerated  by  exposure  to  fumes  inhaled  in  the  course  of  his 
employment."  The  quotation  last  made  is  a  statement  of  fact, 
and  is  not  a  conclusion  of  law.  Whether  a  finding  is  one  of  fact 
or  one  of  law  is  not  determined  by  what  it  is  called  or  by  its 
location  in  the  manuscript  of  the  disposition  of  the  case:  There 
is  no  finding  that  the  deceased  was  actually  suffering  from 
typhoid  fever  when  he  was  exposed  to  the  fumes  of  gases  on  July 
29,  1917.  But  assuming  that  he  was.  we  are  then  confronted  with 
the  legal  proposition:  Is  an  injury  compensable  which  aggravates 
or  accelerates  a  disease  previously  contracted  by  an  employe? 
The  answer  must  be  in  the  affirmative,  because  the  injury  is,  in 
contemplation  of  law.  a  wrong,  and  the  wrongdoer  is  not  relieved 
from  the  consequences  of  his  act  by  the  fact,  that  the  injury  em- 
ployee may  mave  been  suffering  from  some  disease.  No  more 
could  he  be  relieved  than  a  party  would  be  from  the  consequences 
of  a  criminal  act  under  like  circumstances. 

"All  men  will  die.  and  a  homicide  can  simply  accelerate 
death.  The  fact  that  a  man  had  already  had  scarlet  fever, 
or  some  other  disease  of  which  he  would  probably  die,  does 
not  take  from  the  blow  or  stab,  which  produces  death  more 
rapidly  than  without  it  the  disease  would  have  produced 
death,  its  homicidal  taint.  The  wound  inflicted  need  not 
directly  cause  death.  If  it  causes  debility  and  this  debility 
causes  a  recurrence  of  chills  and  fever,  which  in  turn  cause 
death,  the  infliction  of  the  wound  will  be  homicide. ' '  Sadler 
on  Criminal  Law,  Vol.  II.  page  750. 

.  In  view  of  the  foregoing  we  are  of  opinion  that  the  award  of 
the  "Workmen's  Compensation  Board  is  correct  and  that  the 
exceptions  thereto  must  be  dismissed. 
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Order 

And  now,  to-wit,  February  25,  1919,  after  argument  and 
upon  consideration,  the  exceptions  to  the  award  of  the  Work- 
men 's  Compensation  Board  are  dismissed. 


KELLEY'S  ESTATE 

Workmen's  Compensation  Act— Commutation  of  compensation — 
Interest  of  minor  in  sum  commuted — Disposition  of  fund  by 
Orphans'  Court 

When  the  compensation  payable  to  the  widow  and  depend- 
ent minor  son  is  commuted  without  joining  the  child  as  a  party 
and  the  entire  amount  is  paid',  to  the  widow,  the  Orphans'  Court 
will  decree  that  the  child's  share  of  said  fund,  as  determined  by 
the  Workmen's  Compensation  Act,  Sec.  307,  be  paid  to  its  guar- 
dian provided  that  no  objection  is  raised  as  to  the  amount  cam- 
muted. 

Orphans'  Court  of  Allegheny  county.  No.  255  September 
Term,  1 918.    Exceptions  to  accountants '  claim. 

MILLER,  J.,  Jan.  18,  1919: 

The  question  is  what,  if  anything-,  is  the  minor  child  of 
decedent  entitled  to  out  of  a  settlement  for  damages  for  his  death, 
arising  under  the  following  facts  : 

The  decedent  while  in  the  employ  of  the  Pennsylvania  Rail- 
road Company  met  his  death  on  October  31.  1917.  His  widow, 
the  accountant,  apparently  without  counsel,  effected  a  cash  settle- 
ment with  the  railroad  company,  receiving  $3,372.59,  which 
seemed  to  have  been  the  present  worth  of  the  amount  which  his 
dependents  would  be  entitled  to  under  the  Workmen's  Compen- 
sation Act  of  June  2,  1915,  P.  L.  736. 

Letters  of  administration  were  granted  to  the  widow,  who 


1919 


Department  Reports  of  Pennsylvania. 


493 


filed  this  account,  in  which  she  claims  credit  for  the  sum  of  $2,- 
500.00,  the  amount  she  paid  herself  as  her  share  of  this  settle- 
ment, leaving  a  balance  for  distribution  of  $798.29  for  the  minor. 
No  guardian  having  been  appointed  at  the  audit,  further  pro- 
ceedings were  stayed,  and  when  the  guardian,  the  Colonial  Trust 
Company,  was  appointed  and  duly  qualified,  if  no  further  testi- 
mony were  to  be  taken,  briefs  were  required  touching  the  law  as 
to  the  rights  of  the  parties  under  the  circumstances. 

Prom  the  briefs  so  submitted  and  the  arguments  of  counsel,  it 
would  appear  that  under  Section  308  of  the  said  act,  compensation 
is  payable  in  periodical  installments  as  the  wages  of  the  employe 
were  payable  before  the  accident.  Section  316  gives  the  interested 
parties  the  right  to  commute  the  compensation  upon  application 
of  either  party,  with  due  notice  to  the  other. 

Apparently  on  the  basis  of  the  decedent  's  wages  of  twenty 
dollars  per  week,  taking  into  account  the  expectancy  of  life,  under 
Section  307  of  the  Act,  the  basis  of  computation  was  forty  per 
cent,  of  the  decedent's  wages,  if  there  were  no  children,  payable 
to  the  surviving  spouse,  and  if  children  forty-five  per  cent,  to  the 
surviving  spouse  for  a  period  of  three  hundred  weeks,  and  fifteen 
per  cent,  thereof  to  the  child  after  the  lapse  of  three  hundred 
weeks  until  such  child  reaches  the  age  of  sixteen. 

As  this  adjustment  and  commutation  into  cash  was  without 
notice  to  a  guardian,  none  having  been  appointed,  the  suggestion 
is  made  that  it  is  invalid:  Dolan  vs.  Pittsburgh  Coal  Co.,  266  Pa., 
2-41.  However,  no  objection  is  made  to  the  total  amount  of  the 
cash  commutation,  and  the  question  remains  as  to  the  proportion- 
ate share  that  the  minor  should  receive  on  the  basis  of  the  pro- 
visions above  indicated.  Since  the  basis  of  computation  in  Sec- 
tion 307  of  the  act  is  forty  per  cent,  of  the  decedent  's  wages  to 
be  paid  to  the  surviving  spouse  in  case  there  are  no  children  and 
forty-five  per  cent,  in  case  there  is  one  child,  it  seems  clear  the 
increase  of  five  per  cent,  in  case  of  one  child  is  intended  to  belong 
to  the  child  for  the  first  three  hundred  weeks  following  the  de- 
cedent's death,  and  that  therefore  the  child  shall  receive  fifteen 
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per  cent,  of  the  weekly  amount  until  he  reaches  the  age  of  six- 
teen. 

The  calculations  submitted  by  counsel  for  the  guardian  as 
well  as  for  the  widow  practically  agree  that  on  this  basis  the 
amount  due  the  minor,  if  payable  in  installments,  would  be  $1,- 
R20.00,  and  that  the  present  worth  thereof  is  $1,081.51.  It  fol- 
lows, therefore,  that  the  accountant  has  paid  to  herself  too  large 
an  amount  of  the  total  cash  awarded,  and  must  be  surcharged  the 
difference  between  the  balance  she  brings  into  the  account  as  due 
the  ward  and  the  amount  as  indicated  that  the  ward  is  entitled 
to  under  the  cash  communtation  of  the  value  of  the  payments.  - 


Common  Pleas  of  Schuylkill  County 


v. 


MRS.  THOMAS  J.  BARRY  vs.  P.  &  R.  COAL  &  IRON  CO. 

Workmen's     Compensation — Dependents    and    dependency — 
Parents  and  step-parents 

Step-parents  are  not  entitled,  to  compensation  under  the 
Pennsylvania  Workmen's  Compensation  Act. 

Common  Pleas  of  Schuylkill  county.  No.  60  Sept.  Term. 
1918.    Appeal  from  "Workmen's  Compensation  Board.  Modified. 

BERG-ER.  J.,  Feb.  24,  1919 : 

Mrs.  Thomas  J.  Barry  filed  her  claim  petition  under  The 
Workmen's  Compensation  Act  of  1915  against  the  Philadelphia 
&  Reading  Coal  &  Iron  Company  for  compensation  arising  from 
the  death  of  her  son,  Joseph  Edward  Morran,  in  the  course  of  his 
employment  by  the  defendant, 

The  Referee  has  found  as  a  fact  that  Joseph  Edward  Morran. 
claimant's  decedent,  on  October  22,  1917.  was  employed  in  the 
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regular  course  of  the  business  of  the  defendant  company  at  one 
of  its  collieries  and  while  so  engaged  met  with  an  accident  and 
sustained  injuries  which  caused  his  death.  That  both  deceased 
and  the  defendant  company  were  bound  by  the  Compensation 
Act,  and  that  the  claimant.  Mrs.  Thomas  J.  Barry,  is  the  mother 
of  Joseph  Edward  Morran,  and  that  she  and  her  husband.  Thomas 
J.  Barn-,  who  is  the  step-father  of  the  decedent,  were  dependent 
to  some  extent  upon  the  decedent  for  support  at  the  time  of  his 
death. 

The  Referee  awarded  compensation  against  the  defendant 
company  and  directed  the  same  to  be  paid  to  Mrs.  Thomas  J. 
Barry,  the  claimant,  and  in  the  event  of  her  death  to  Mr.  Thomas 
J.  Barry,  her  husband,  at  the  rate  of  $3.1 1  per  week  for  a  period 
of  300  weeks.  This  award,  as  stated  in  the  conclusions  of  law 
reached  by  the  Referee,  is  based  upon  Article  3,  Section  307, 
Clause  9,  of  the  Compensation  Act  of  1915,  which  provides:  "If 
there  be  neither  widow,  widower,  nor  children,  then  to  the  father 
and  mother,  or  the  survivor  of  them,  if  dependent  to  any  extent 
upon  the  employe  for  support  at  the  time  of  his  death,  twenty 
per  centum  of  wages."  The  Referee  held,  that  a  step-parent 
stands  in  the  same  relation  to  a  decedent,  within  the  meaning  of 
the  Compensation  Act.  as  a  natural  parent. 

From  this  award  the  defendant  took  two  appeals,  one  alleg- 
ing error  of  law  in  that  the  Referee  erred  in  awarding  compen- 
sation to  the  claimant,  Mrs,  Thomas  J.  Barry,  as  a  dependent 
parent  for  a  period  of  three  hundred  weeks,  and  in  the  event  of 
her  death  awarding  the  same  to  her  husband.  Thomas  J.  Barry, 
for  the  unexpired  term  of  the  said  period ;  and  another  appeal 
alleging  error  in  the  Referee's  findings  of  fact  in  that  he  found 
that  Mrs.  Thomas  J.  Barry  and  her  husband,  Thomas  J.-  Barry, 
were  dependent  to  some  extent  upon  the  decedent  for  support  at 
the  time  of  his  death. 

The  Compensation  Board  in  an  opinion  by  Leech.  Commis- 
sioner, dismissed  both  of  these  appeals  and  affirmed  the  award  of 
the  Referee.  From  this  decision  of  the  said  Board  the  defendant 
took  an  appeal,  which  is  now  before  us  for  disposition,  alleging 
in  substance  that  the  Board  erred  as  a  matter  of  law  in  affirming 
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the  award  made  by  the  Referee  to  Thomas  J.  Barry,  because  he 
was  not  a  party  to  the  record  and  did  not  stand  in  a  parental 
relation  to  the  decedent  at  the  time  of  his  death,  within  the  mean 
ing  of  Clause  7,  Section  307  of  the  Compensation  Act  of  1915. 
The  only  question  argued  upon  this  appeal  was  the  right  of  the 
step-father,  Thomas  J.  Barry,  to  the  payment  of  compensation 
after  the  death  of  his  wife,  the  mother  of  the  decedent.  This  is 
a  question  of  law. 

This  ease  turns  on  whether  the  word  "father"  as  used  in 
Clause  7  of  Section  307  of  the  statute  which  declares  what  com- 
pensation shall  be  allowed  and  to  whom  it  is  payable  in  cases  in 
which  the  decedent  leaves  neither  husband  or  wife,  nor  children, 
shall  be  construed  so  as  to  include  a  step-father.  It  is  a  cardinal 
rule  in  the  construction  of  statutes  "that  the  words  used  in  it,  if 
of  common  use,  are  to  be  given  their  natural,  plain,  obvious  and 
ordinary  signification."  Commonwealth  vs.  Lavery,  Appellant, 
247  Pa.  139. 

In  ordinary  usage  the  word  father  signifies  him  by  whom  a 
child  is  begotten,  and  step-father  the  husband  of  one's  mother, 
by  virtue  of  a  marriage  subsequent  to  that  of  which  the  person 
spoken  of  is  the  offspring.  That  the  legislature  in  using  the 
words  "father"  and  "mother"  used  the  said  words  meaning  the 
natural  father  and  the  natural  mother  is  evident  from  the  fact 
that  the  terms  are  not  defined  by  the  act,  but  the  terms  "child" 
and  "children"  are  denned  in  Clause  9  of  Section  307  of  the  said 
act  so  as  to  include  step-children  and  adopted  children.  For  this 
reason  we  are  of  the  opinion  that  the  step-father,  Thomas  J. 
Barry,  is  not  entitled  to  compensation  in  this  case,  and  with  this 
modification  Ave  affirm  the  award  of  the  Board. 

And  now,  February  24,  1919,  the  award  of  the  Compen- 
sation Board  is  modified  so  as  to  require  the  Philadelphia  &  Read- 
ing Coal  &  Iron  Company,  the  defendant,  to  pay  Mrs.  Thomas  J. 
Barry,  the  claimant,  the  dependent  mother  of  Joseph  Edward 
Morran.  deceased,  20%  of  $15.56  per  week,  or  $3.11  per  week  for 
a-  period  of  300  weeks,  and  judgment  upon  the  award  as  modified 
is  hereby'  directed  to  be  entered  in  favor  of  the  claimant  and 
against  the  defendant. 
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APOLONIA  AMBROSE  vs.  COXE  BROS.  &  CO.,  INC. 

Workmen's  Compensation — Practice  and  procedure — Appeal  and 
error — Findings  of  fact  by  the  Board  are  final 

In  the  Court  of  Common  Pleas  of  Schuylkill  county.  No. 
227,  July  Term,  1918.  Appeal  from  Workmen's  Compensation 
Board.  Affirmed.  (For  Opinion  of  Board,  see  4  Dep.  Rep. 
1578). 

BECHTEL.  P.  J.,  Feb.  24,  1919 : 

This  case  comes  before  us  on  an  appeal  from  the  Compen- 
sation Board,  the  defendant  claiming  that  there  was  no  evidence 
to  sustain  the  findings  of  fact  of  the  Compensation  Board. 

The  husband  of  the  claimant,  while  in  the  coixrse  of  his  em- 
ployment injured  his  foot  with  an  axe.  He  was  confined  to  bed 
from  the  time  of  his  injury  until  the  time  of  his  death.  The 
Referee  found  in  favor  of  the  claimant,  whereupon  an  appeal  was 
taken  to  the  Compensation  Board,  which  filed  the  following 
opinion. 

' '  Under  the  evidence  in  above  case  that  has  been  certified 
to  us  in  the  record,  we  feel  that  the  Referee 's  award  was  un- 
warranted by  the  evidence.  We  fail  to  find  any  testimony 
except  hearsay  that  the  deceased  sustained  an  injury  in  the 
course  of  his  employment  and  accordingly  under  the  pro- 
visions of  Section  421  grant  a  hearing  de  novo." 

Thereupon,  a  hearing  do  novo  was  held  before  the  Work- 
men's Compensation  Board  at  Pottsville.  This  was  subsequently 
followed  by  an  opinion  by  the  Board,  in  which,  inter  alia,  the 
following  Findings  of  Fact  were  made : 

3.  That  the  said  Michael  Ambrose,  whilst  in  the  course  of 
his  employment  met  with  an  accident  by  which  his  right  foot 
was  cut  in  two  places,  the  more  severe  injury  being  a  cut  between 
the  great  toe  and  the  second  toe,  that  as  a  result  of  said  injury, 
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he  was  confined  continuously  in  his  room  and  bed  at  his  home, 
where  he  was  treated  by  the  company  physician  from  the  time  of 
his  injury  to  the  date  of  his  death. 

4.  That  the  said  wounds  became  infected  within  six  days 
after  the  injury  and  did  not  respond  to  treatment  and  did  not 
heal,  and  formed  a  localized  area  of  spesis  or  poisoning. 

5.  That  the  absorption  of  the  poisons  from  the  localized  area 
of  infection  in  the  foot  into  the  system  overAvhelmed  his  vital 
resistance  and  aggravated  the  pre-existing  condition  of  tuber- 
culosis in  the  lung,  causing  kidney  insufficiency,  bringing  about 
the  complications  which  caused  his  death. 

6.  That  the  pre-existing  tubercular  condition  of  Michael 
Ambrose  was  aggravated  by  the  said  injury  and  his  death  has- 
tened by  its  resultant  effects,  both  of  which  may  have  been  ac- 
celerated by  the  unsanitary  conditions  of  the  house. 

It  will  thus  be  seen  that  under  the  Findings  of  Fact  of  the 
Compensation  Board,  the  claimant  was  entitled  to  compen- 
sation, but  it  is  claimed  that  the  evidence  does  not  support  these 
findings  and  that  this  is  a  matter  of  law  for  the  court. 

In  Poluskiowics  vs,  The  P.  &  R.  Coal  &  Iron  Co.,  257  Pa,, 
305  ;  3  Dep.  Rep.  1438,  it  is  said,  inter  alia  : 

"Referee's  and  the  Workmen's  Compensation  Board 
must  realize  the  great  responsibility  imposed  upon  them  by 
the  provision  that  their  findings  of  fact  are  final.  If  they 
err  in  this  respect,  courts  can  grant  no  relief  to  parties  who 
may  be  wronged.  In  the  light  of  the  plain  words  of  the 
statute,  the  learned  court  below  was  of  the  correct  opinion 
that  it  could  not  disturb  the  facts  found  by  the  Compen- 
sation Board. ' ' 

In  view  of  this  decision,  we  do  not  see  how  we  can  disturb 
the  findings  of  fact  made  in  this  case,  but  in  addition  to  this,  the 
record,  as  transmitted  to  us  from  the  Compensation  Board  prop- 
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erly  does  not  contain  the  evidence  taken  in  this  ease.  For  these 
reasons,  we  feel  that  we  have  no  jurisdiction  to  set  aside  this 
award. 

And  now,  February  24th,  1919,  the  award  of  the  Compen- 
sation Board  is  hereby  affirmed. 
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Department  of  Health 

V  y 

APPOINTMENTS 

Chief,  Division  of  Child  Welfare— Miss  Dorthy  Child,  Phila- 
delphia; Superintendent,  Division  of  Supplies,  Roy  G-.  Miller. 
New  Kingston. 

Registration  Commissioner,  Philadelphia,  William  Walsh. 


/  ^  __  ^  

Legislature 

\  .  ✓ 

STATUS  OF  BILLS 

Public  Service  Bill  No.  117  (Shunk  bill  relative  to  suspen- 
sion of  rates)  has  passed  the  House  and  is  now  in  the  hands  of 
the  Senate  Judiciary  General  Committee;  all  other  bills  in  com- 
mittee. 

Compensation — All  bills  relative  to  compensation  in  com 
mittee. 

Banking — State  code  for  revision  of  Banking  Department 
reported  out  in  House  by  Banking  Commitee. 
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Secretary  of  the  Commonwealth 


•    CHARTERS  ISSUED. 

Name  Location  Business  Capital 

B.  C.  Friedman  &  Sons,  B.  C. 

Friedman,  Treas  Philadelphia  Baking  $100,000 

B.  &  M.  Vent  Company.  W.  W. 

Bvthiner,  Treas  Philadelphia  Plumbing 

supplies  10,000 

Bradford  Oil  and  Gasoline  Co., 
H.  K.  Dougherty,  Treas.,   Bradford   75,000 

Decorative  Lamp  &  Shade  Co.. 
Louis  Ginsberg,  Treas  Philadelphia,    20,000 

Duquesne  Mine  Supply  Co.,  K. 
Crumay,  Treas  Pittsburgh   25,000 

Eighteenth  Ward  General  Store 
Co.,    The,    R.    L.  Hostetter, 

Treas.,   Reading,    5,000 

Eugene  Heard  &  Co.,  Mays  S. 
Heard,  Treas.,   Pittsburgh  Glass  eyes  30,000 

Gilpatrick-Dawson  Co.,  J.  E. 
Gilpatrick,  Treas.,   ..Pittsburgh  Contractors  100,000 

Guaranty    Coal    Co.,    Wm.  L. 

Nicks,  Treas  Butler   80,000 

Hill  Top  Bldg.  &  Loan  Assn.  of 
Philadelphia,  Chas.  C.  Simp- 
son, Treas.,   Philadelphia,   1.000,000 

Ingomar  Amusement  Co.,  F.  A. 
Brunn,  Treas.,   Ingomar   5,000 

Kingsessen  Centre  Bldg.  &  Loan 
Assn.,     Robert  Montgomery, 

Treas  Philadelphia,   5,000,000 

Latham  Realty  Co.,  The,  David 

Mandel,  Jr.,  Treas.,   Philadelphia,    125,000 

Liberty  Trust  Company  of  Al- 

lentown,  H.  H.  Landis,  Treas.,  Allentown,    200,000 

Lincoln  Investment  Co.,  Wm.  H. 

Walker,  Treas.,  Pittsburgh,    30,000 

McGlow  Ice  Cream  Co.,  The,  G. 

A.  Barron,  Treas.,   Shamokin,    300,000 

McGowan  Silk  Co.,  Inc.,  J.  L. 

McGowan,  Treas.,   Beaver  Meadows,    5,000 

M.  L.  Marrus   &   Kahn,    S.  H. 

Kahn,  Treas.,   Scranton  Clothing  40,000 
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Name.  Location.  Business.  Capital. 

Montgomery    Stewart  Corpora- 
tion, H.  M.  Stewart,  Treas  Philadelphia,  .Manufacturing 

rubber  goods  110,000 

Norwick  Chemical  Mfg.  Co.,  H. 

G.  German,  Treas.,  Crosby,  Pa.  East  Smethport,    240,000 

Piersol  Co.,  Inc.,  C.  H.  Wissler, 
Treas.,   Lancaster  Carpets  50,000 

Pittsburgh    Alarm    Co.,    G.  N. 

Metz,  Treas  Pittsburgh,  ..Burglar  alarms  5,000 

Pgh.    Land    Development  Co., 
Hugh  Wilson,  Treas.,   Pittsburgh   10,000 

R.  F.  Livermore  Co.,  C.  F.  Cro- 

nin,  Treas.,   Corry,   Dry  goods  25,000 

S.    E.    Products,    The,    H.  A. 

Shmidt,  Treas  Philadelphia,   Drugs  20,000 

Shaffer     Baking     Co.,     G.  W. 
Shaffer,  Treas.,   Altoona,    100,000 

Sharon  Motor  Co.,  C.  K.  Straus- 

bai'gh,  Treas.,   Sharon   80,000 

United    Jobbing    House,    D.  S. 

Solarenco,  Treas  Philadelphia,  ..General  store  27,000 


CONTENTS 


DEPARTMENT  OF  LABOR  AND  INDUSTRY 
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Workmen's  Compensation  Forms 

(Revised) 
PRICE  LIvST 

Forms  W-l,  W-2,  W-3,  W-4,  W-5,  W-6,  W-7, 
W-7a,  W-8,  W-9,  W-ll,  W-12,  W-13. 
W-l 4a,  W-l 6,  W-17,  W-20,  W-21,  W-22t 
W-23,  W-24,  W-27,  W-28,  W-29,  W-32, 
W-33,  W-34,  W-35,  W-36,  W-37,  W-38, 
W-39,  W-40,  W-41,  W-42,  W-43,  W-44, 
W-45,  W-46,  W-47,  W-48,  W-49,  W-50, 
W-51,   W-51a,   W-51b,   W-51c,  W-52, 

W-53,  W-54,  100  copies  $1.00 

Form  W-l 5a   100  copies  2.00 

Forms  W-14,  W-l 5  and  W-30  .  .  .  100  copies  3.00 

Forms  W-10  and  W-l 8  100  copies  3.00 

Form  W-19  and  W-31   100  copies  4.00 

Forms  W-25  and  W-26   100  copies  2.50 

Form  S.  0  100  copies  4.50 

Form  S.  O.  M  100  copies  7.50 


Prices  Subject  to  change  without  notice. 
Special  prices  on  quantity  lots. 
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Attorney  General's  Department 


IN  RE  :  NOTICE  OF  APPLICATION  FOR  BANK  CHARTER 

Notice  of  application  for  a  bank  charter  must  be  published 
once  a  week  for  three  continuous  months  prior  to  application.  A 
notice  which  is  not  continuous  for  said  period  does  not  comply 
with  the  requirements  of  the  Act  of  1876,  P.  L.  161. 

Opinion  to  Hon.  John  S.  Fisher.  Commissioner  of  Banking, 
Harrisburg,  Pa. 

¥M.  M.  HARGEST.  Dep.  Atty.  Gen..  Mar.  4.  1910: 

This  Department  has  before  it  the  Articles  of  Association, 
and  Certificate  of  Incorporation,  of  the  Elderton  State  Bank,  for 
the  approval  of  the  Attorney  General. 

The  Act  of  1876,  under  which  this  bank  is  incorporated,  re- 
quires : 

"Notice  of  such  intended  application  to  be  advertised 
in  two  newspapers  printed  in  the  county  in  which  such  cor- 
porate body  is  intended  to  be  located,  at  least  once  a  week  for 
three  months  before  such  application  shall  be  made." 

The  notices  attached  to  the  Certificate  of  Incorporation  say 
that  application  will  be  made  for  this  charter  "October  21,  1918, 
at  2  o'clock  P.  M." 

The  proof  of  publication  in  the  Kittanning  Tribune  shows 
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that  the  first  publication  of  this  notice  was  July  2bth.  The  three 
months  from  the  date  of  the  first  notice  would  be  October  26th. 
so  tli.it  three  months'  notice  was  not  given  by  publication  in  "The 
Kittanning  Tribune."  The  proof  of  publication  of  the  notice 
in  "The  Panther  Valley  Advance"  shows  that  the  publications 
weir  made  July  10.  17,  2-1.  81  ;  August  7,  14.  21,  28;  September 
4:  December  18,  25  and  January  1,  8,  1919. 

This  publication  was  not  continuous.  There  was  a  hiatus 
of  more  than  two  months  when  no  publication  was  made.  The 
application  was  filed  in  the  Banking  Department  February  25, 
I'M!). 

I  think  it  was  the  intention  of  the  .Legislature  that  there 
should  be  a  continuous  publication  of  once  a  week  for  three 
months  and  that  the  application  should  be  made  at  the  time  when 
the  notice  indicates  that  it  is  to  lie  made.  This  application  was 
made  more  than  four  months  after  the  date  fixed  in  the  notice 
If  this  notice  is  sufficient,  a  notice  of  intended  application  pub- 
lished for  three  months  in  one  year  might  be  sufficient  if  the 
application  were  not  actually  made  for  more  than  a  year  after- 
ward. Certainly  th;s  would  not  be  within  the  Legislative  inten- 
tion. Is  four  months  delay  within  such  legislative  intention1? 
Who  shall  determine  how  much  delay  there  may  be  in  filing  the 
application,  if  it  is  not  filed  at  the  time  fixed  by  the  notice? 

I  am,  therefore,  of  opinion  that  the  notice  does  not  comply 
with  the  requirements  of  the  Act  of  Assembly,  and  I  herewith 
return  to  you  the  Certificate  of  Incorporation  and  the  Articles 
of  Association,  without  the  approval  of  the  Attorney  General. 


IN  RE:  PAYMENT  OF  DAMAGES  FOR  TAKING  RIGHTS 
OF"  WAY  OF  CANAL  OR  RAILROAD  COMPANIES 
FOR  STATE  HIGHWAYS 

Tht  Act  of  July  18,  1917,  P.  L.  1040,  docs  hot  apply  to  tJu 
taking  over  o]  the  rights  of  way  of  canal,  railroad  or  railway  com- 
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panies  for  State  Highway  purposes,  and  tht  State,  not  the 
countip  is  liable  for  resulting  damage. 

Opinion  to  Hon.  Joseph  \Y.  Hunter,  First  Deputy  State 
Highway  Commissioner,  Harrisburg,  I'm. 

ROBT.  S.  GAWTHROP,  Dep.  Atty.  Gen.,  Mar.  4.  1919: 

There  lias  been  received  by  this  Department  your  communi- 
cation of  February  26th,  1910,  inquiring  whether  the  provisions 
of  the  Act  of -July  IS.  1017.  P.  L.1040, 

"Relating  to  the  assessment  and  payment  of  damages 
to  owners  of  property  abutting  on  State  Highways,  in  cer- 
tain counties,  damaged  by  a  change  of  the  existing  lines  and 
location  of  such  State  Highway;  imposing  certain  powers 
and  duties  upon  the  Highway  Commissioner  and  the  county 
commissioners;  and  providing  for  the  payment  of  such  dam- 
ages by  such  counties.  " 

apply  to  the  taking  over  of  the  rights  of  way  of  canal  companies, 
and  of  railroad  and  railway  companies,  that  have  been  abandoned 
or  that  have  not  been  built  upon,  for  the  use  of  the  State  High- 
way Department  for  the  purpose  of  locating  and  constructing 
State  Highways,  under  the  provisions  of  the  Act  of  July  7,  1918, 
P.  L.  687,  as  amended  by  Act  of  July  11,  1917,  P.  L.  811.  in  so 
far  as  a  county  is  liable  for  the  payment  of  damages  ascertained 
by  condemnation  proceedings  or  otherwise. 

The  first  section  of  the  Act  of  July  7.  1913,  P.  L.  687,  autho- 
rizes the  State  Highway  Commission  to  take  over,  in  his  discre- 
tion, for  the  use  of  the  State  Highway  Department — (1)  any 
abandoned  canal,  or  any  part  thereof  that  is  no  longer  used  for 
the  purpose  for  which  it.  was  intended,  except  where  such  aban- 
doned canal  is  used  or  occupied  by  a  railroad  or  railway  in  actual 
operation;  or  (2)  any  abandoned  right  of  way  of  a  railroad  or 
railway,  and  rights  of  way  of  railroads  that  have  not  been  used, 
occupied  or  built  upon  for  a  period  of  not  less  than  five  years; 
for  the  purpose  of  relocating  public  highways,  constructing  them 
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as  State  Highways,  when  such  abandoned  canals  and  rights  of 
way  extend  in  the  same  general  direction  as  that  of  the  State 
Highway  originally  projected. 

The  .second  section  of  the  same  Act  provides  the  method  of 
procedure  to  be  followed  by  the  Highway  Commissioner  when  he 
decides  to  exercise  the  authority  vested  in  him  by  the  first  section 
of  the  Act.  He  must  first  endeavor  to  purchase  the  rights  of 
way  by  amicable  agreement  with  the  owner  or  owners,  and  if  a 
fair  and  reasonable  price,  which  shall  be  approved  by  the  Gover- 
nor, for  the  right  of  way  or  part  thereof  cannot  be  agreed  upon, 
he  is  authorized  to  proceed  to  secure  the  right  or  rights  of  way 
under  the  methods  provided  for  in  the  ninth  section  of  the  Act 
of  May  31,  1911,  P.  L.  468,  as  amended  by  the  Act  of  June  1, 
1915,  P.  L.691,  to  condemn  and  take  over  turnpike  l'oads,  toll 
roads  and  toll  bridges.  The  Act  of  July  11.  1917.  P.  L.  811, 
merely  changes  the  duration  of  the  abandonment  or  non-user, 
which  shall  be  a  pre-requisite  to  the  right  of  the  Highway  Com- 
missioner to  take  over  the  canals  and  rights  of  way,  and  has  no 
bearing  upon  the  question  herein  involved. 

The  Act  of  July  18,  1917,  P.  L.  1040.  makes  the  proper  counties, 
instead  of  the  State,  liable  for  damages  resulting  from  construc- 
tion, reconstruction  or  improvement  of  State  Highways  in  cases 
where  a  change  of  existing  lines  and  location  is  necessary.  Its 
effect  is  to  change  the  law  as  declared  in  the  sixteenth  section  of 
the  Act  of  May  31,  1911.  P.  L.  468.  popularly  known  as  the 
"Sproul  Act."  in  so  far  as  it  relates  to  the  payment  of  damages 
in  counties  having  a  population  of  less  than  eight  hundred  thou- 
sand inhabitants.  From  an  examination  of  the  Act  of  July  18. 
1917,  P.  L.  1040,  and  the  sixteenth  section  of  the  "Sproul  Act," 
it  is  obvious  that  the  draftsman  of  the  former  Act  had  this  sec- 
tion before  him.  Tt  is  manifest  that  the  purpose  of  the  legis- 
lation was  to  change  the  liability  for  damages  only  in  cases  with- 
in the  purview  of  the  sixteenth  section  of  the  "Sproul  Act." 
If  the  Legislature  had  intended  to  make  a  more  radical  change  in 
the  law  relating  to  the  payment  of  damages,  and  had  intended  to 
impose  upon  counties  liability  for  damages  resulting  from  the 
taking  over  of  abandoned  rights  of  way  of  railroads  or  canals,  it 
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would  have  said  it  in  language  too  clear  to  be  misunderstood. 
The  "Sproul  Act"  established  a  comprehensive  system  for  the 
construction,  improvement  and  repair  of  State  Highways.  The 
sixteenth  section  of  that  Act  is  not  the  only  section  which  deals 
with  the  subject  of  damages  resulting  from  the  taking  or  injury 
of  private  property.  Its  ninth  section  provides  for  the  taking 
over  of  turnpikes  and  toll  roads,  prescribes  a  method  for  con- 
demning the  same  and  imposes  liability  for  payment  of  the  dam- 
ages upon  the  State. 

The  Act  of  July  7.  1913,  P.  L.  687.  as  amended,  providing 
for  the  taking  over  of  the  rights  of  way  of  abandoned  canals  and 
railways,  as  well  as  the  "Sproul  Act,"  were  in  operation  at  the 
time  of  the  passage  of  the  Act  of  July  18,  1917,  P.  L.  1040.  It 
is  significant  that  the  procedure  for  the  taking  over  of  rights  of 
way  of  abandoned  canals  and  railways  is  the  same  as  the  pro- 
cedure for  condemning  turnpikes  under  the  "Sproul  Act."  The 
procedure  for  assessing  damages  under  the  Act  of  July  18,  1917, 
P.  L.  1040,  is  the  same  as  that  provided  in  the  sixteenth  section 
of  the  ' :  Sproul  Act. ' '  The  necessary  conclusion  is  that  the 
application  of  the  Act  of  1917,  P.  L.  1040,  is  limited  to  cases 
arising  under  Section  lfi  of  the  "Sproul  Act,"  and  that  the 
Legislature  did  not  intend  to  extend  the  liability  of  counties  for 
damages  beyond  cases  covered  by  the  sixteenth  section  of  the 
"Sproul  Act." 

You  are  advised,  therefore,  that  the  provisions  of  the  Act 
of  July  IS.  1917.  P.  L.  1040,  do  not  apply  to  the  taking  over  of 
the  rights  of  way  of  canal  companies  and  of  railway  companies 
under  the  Act  of  July  7.  1913,  and  its  amendment,  and  that  the 
State  and  not  the  county  is  liable  for  damages  resulting  from 
the  taking"  over  of  such  abandoned  canals  and  railways. 
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Common  Pleas  of  Schuylkill  County 

\  / 

AMY  SMITH  vs.  PHILA.  &  READING  RWY.  CO. 

Workmen's  Compt  nsation — Interstate  commerce — Flagman  at 
crossing — Appeals — Question  of  law — Evidence — Burden  of 
Proof 

Tin  burden  of  proof  is  upon  the  defendant-to  establish  inter- 
state commerce. 

It  cannot  be  said  as  a  matter  of  law  that  a  flagman  at  a  cross- 
ing who  flags  interstate  and  intrastate  trains  indiscriminately  is 
engaged  in  interstate  transportation,  or  in  work  so  closely  re- 
lated thereto  as  to  be  practically  a  part  of  it.  The  test  in  cases 
of  injury  occurring  to  employes  of  common  carriers  engaged  in 
both  interstate  and  intrastate  commerce,  is  the  nature  of  the  work 
which  the  employe  is  performing  at  the  time  of  his  injury,  amd 
■whether  that  work  is  a  part  of  the  interstate  commerce  in  which 
the  carrier  is  then  engaged. 

When  the  findings  of  fad  do  not  disclose  whether  the  em- 
ployment of  the  deceased  at  the  time  of  the  injury  was  intra-  or 
interstate  in  character,  the  Board  may  not  as  a  matter  of  lair 
conclude  that  it  was  the  latter. 

Common  Pleas  of  Schuylkill  County.  No.  184  January  Term. 
1919.  Appeal  from  Workmen's  Compensation  Board.  Re- 
versed.   (For  opinion  of  Board,  see  -1  Dep.  Rep.  2718.) 

BERGER,  J.,  Feb.  24,  1919: 

This  is  an  appeal  from  an  order  of  the  Workmen's  Com- 
pensation Board  reversing  an  award  of  compensation  made  by 
Thomas  C.  Seidel,  the  Referee,  to  Amy  Smith,  the  claimant. 
The  said  order  of  reversal  is  made  in  pursuance  of  an  appeal, 
alleging  error  of  law,  taken  by  the  defendant,  the  alleged  error 
of  law  consisting  in  the  failure  of  the  Referee  to  reach  the  con- 
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elusion  upon  the  evidence  that  claimant 's  decedent  was  engaged 
for  the  defendant  at  the  time  of  his  injury  resulting  in  death,  in 
inter-state  commerce,  and  therefore  not  entitled  to  compensation 
under  the  Workmen's  Compensation  Act  of  1915. 

The  controlling  facts  found  by  the  Referee  are  that  Charles 
Smith,  the  claimant's  decedent,  was  killed  at  the  Rose  Street 
crossing  of  the  Philadelphia  &  Reading  Railway  Company,  the 
defendant,  upon  its  premises  in  Tamaqua.  Pa.,  on  January  16, 
1918,  shortly  after  6  P.  M.,  while  engaged  in  the  discharge  of  his 
duties  as  a  crossing  watchman  for  the  defendant.  His  hours  of 
work  were  from  7.30  A.  M".  to  7.30  P.  M.  and  his  duties  as  cross- 
ing watchman  "were  to  protect  the  public  on  the  highway  by 
warning  them  of  the  approach  of  trains  and  to  Hag  approaching 
trains  on  the  railroad  of  the  crossing."  (Finding  e. )  About 
6.05  P.  M.  on  the  day  of  his  death  '-Engine  1046  with  a  train  of 
loaded  freight  cars  passed  south  on  the  souththound  track  over 
the  crossing  Smith  was  flagging,  immediately  followed  by  Engine 
S23  moving  south  on  the  northbound  track.  The  train  of  engine 
1046  contained  cars  enroute  from  points  outside  the  State  of 
Pennsylvania  to  points  both  inside  and  outside  the  State  of 
Pennsylvania.  Engine  823  had  no  train  and  was  returning  to 
the  Tamacpm  yard  with  its  caboose."    (Finding  f.) 

Shortly  after  Engines  1046  and  823  had  passed  over  the 
Rose  Street  crossing,  Smith's  body  was  found  on  the  southbound 
track  .south  of  said  crossing.  Xo  one  saw  the  accident  and  it  is 
not  known  which  engine  struck  the  deceased,  but  on  the  morning 
after  the  accident  his  cap  was  found  on  the  platform  of  the 
tender  of  Engine  823.  The  defendant  is  a  common  carrier  en- 
gaged in  both  inter-state  and  tntra-state' commerce,  and  traffic  of 
both  kinds  constantly  passes  over  the  tracks  and  crossing  at  Rose 
Street,  the  said  tracks  being  part  of  the  main  line  of  the  defend- 
ant's Shamokin  division. 

From  these  facts  the  Referee  reached  the  legal  conclusion 
that  the  claimant  is  entitled  to  compensation  on  the  ground  that 
the  burden  was  upon  the  defendant  to  establish  its  defense,  that 
the  claimant's  decedent  and  the  defendant  were  engaged  in  inter- 
state commerce  at  the  time  of  the  injury  to  the  deceased,  which 
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resulted  in  his  death,  and  that  this  burden  had  not  been  met,  be- 
cause of  the  inability  of  the  Referee  to  determine  from  the  evi- 
dence "definitely  just  how  this  accident  occurred,  which  engine 
struck  decedent,  or  what  decedent  was  doing  when  he  was  struck;  " 
The  Compensation  Board,  in  an  opinion  by  Mackey,  Chairman, 
held  that  the  Referee 's  findings  of  fact  so  clearly  established  that 
the  deceased  had  met  his  death  while  engagd  in  inter-state 
commerce,  that  it  was  the  Referee's  duty  to  have  found  so  as  a 
matter  of  law,  and  therefore  set  aside  the  award  of  compensation- 
The  parties  to  this  appeal  seem  to  agree  that  if  the  de- 
ceased was  killed  while  or  because  of  flagging  the  crossing  for 
the  passage  of  an  inter-state  train,  the  claimant  cannot  recover 
The  claimant  contends  that  the  Referee  correctly  found  from 
the  evidence  that  it  was  impossible  to  determine  whether  the 
deceased  at  the  time  of  his  injury  was  engaged  in  an  act  of  inter- 
state commerce,  and  that  the  Compensation  Board  erred  in  find 
ing  that  he  was  so  engaged,  because  the  inferences,  one  that  he 
was  killed  while,  or  because  <d'  nagging  the  crossing  for  the  pass- 
age of  an  inter-state  train,  and  the  other  that  he  was  killed  in 
nagging  the  crossing  for  the  passage  of  an  intra-state  train  im- 
mediately after  the  intra-state  train  had  passed,  are  equally  prob- 
able from  the  evidence;  and  that  the  Compensation  Board  in 
finding  that  the  deceased  was  killed  while  engaged  in  inter-state 
commerce,  in  effect,  made  a  new  finding  of  fact  in  support  of  its 
order  reversing  the  award  of  compensation  made  by  the  Referee, 
without  first  having  granted  a  hearing  de  novo. 

The  defendant  neither  admits  nor  denies  that  the  burden  to 
establish  the  defense  of  employment  in  inter-state  commerce  at 
the  time  of  the  accident  "rested  upon  it.  and  contends  that  a  cross- 
ing watchman  employed  by  a  railway  company  engaged  in  both 
inter-state  and  intra-state  commerce  is  at  all  times,  regardless  of 
the  character  of  the  commerce  passing  over  the  crossing  at  the 
moment  of  the  injury,  engaged  in  inter-state  commerce,  and  that 
such  an  employe  can  in  no  case  of  injury  to  himself,  while  in  the 
discharge  of  his  duties,  sustain  a  claim  for  compensation. 

.Section  1  of  the  Compensation  Act  provides  that  it  shall 
apply  to  all  accidents  occurring  within  this  Commonwealth. 
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The  allegations  contained  in  paragraphs  1,  5,  6,  7  and  8  of  the 
claim  petition  are  not  denied  in  the  answer  filed  by  the  de- 
fendant. It  is  therefore  admitted  that  claimant's  decedent  died 
January  16,  1918,  as  the  result- of  an  accident  occurring  in  the 
course  of  his  employment  by  the  Philadelphia  &  Reading  Rail- 
way Company  at  Tamaqua,  Pa.,  while  he  was  engaged  in  his  work 
of  crossing  watchmen  at  the  corner  of  Rose  and  Railroad  Streets. 
These  admissions  make  out  a  prima  facie  claim  of  compensation, 
the  amount  thereof  being  dependent  upon  the  proof  of  the  aver- 
ments contained  in  paragraphs  2,  3,  9  and  11  of  the  claim 
petition,  which  said  averments  are  denied  by  the  defendant  in 
its  answer.  The  defendant  in  its  answer  set  up,  as  a  defense 
to  its  liability  the  claim  that  at  the  time  of  the  death  of  claimant 's 
decedent  both  he  and  the  defendant  were  engaged  in  inter-state 
commerce.  The  defendant  has  raisd  the  issue  of  employment  in 
inter-state  commerce  and  the  burden  of  proof  on  that  issue  rests 
upon  it.  Until  that  issue  was  raised  by  the  defendant  the  plain- 
tiff was  entitled  to  compensation  upon  the  admission  contained 
in  the  defendant's  answer.  It  has  been  said  that  "an  unf ailing 
test  for  ascertaining  on  which  side  the  affirmative  of  an  issu<j 
really  lies  is  to  consider  which  party  would  be  successful  if  no 
evidence  at  all  were  given,  or  to  examine  whether  if  the  par- 
ticular allegation  to  be  proved  were  struck  out  of  the  answer  oi 
the  pleadings,  there  would  or  would  not  be  a  defense  to  the  action 
or  answer  to  the  previous  pleadings."  Funk  vs.  Proctor,  61  S. 
W.  286.  In  DiDonato  vs.  Philadelphia  &  Reading  Railway  Co.. 
4  Dep.  Rep.,  the  Compensation  Board  ruled  that  the  burden  of 
proving  its  defense  of  inter-state  commerce  was  upon  the  de- 
fendant, and  we  so  hold  in  this  case:  Hogarty  vs.  Philadelphia 
&  Reading  Railway  Company.  Appellant,  255  Pa.  236.  210. 

The  Compensation  Board  has  based  its  decision  in  this  case 
on  the  ground  that  the  facts  found  by  the  Referee  establish  as  a 
legal  conclusion  that  the  decedent  Avas  engaged  in  inter-state 
commerce  at  the  time  of  his  injury,  as  appears  by  their  opinion 
thus:  "Ordinarily  the  determination  of  whether  or  not  the 
defendant  was  engaged  in  inter-state  commerce  at  the  time  of  an 
accident  is  a  mixed  question  of  law  and  fact.    See  Mooney  vs 
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Lehigh  Valley  Railroad  Company,  261  Pa.  339.  In  this  ease  the 
Supreme  Court  held  that  the  Board  was  justified  in  treating  the 
appeal  as  a  question  of  fact  and  granting  a  hearing  cle  novo. 
But  when  the  facts  are  admitted,  or  uncontroverted  or  have  been 
definitely  found,  then  the  determination  of  the  character  of  the 
defendant's  activity  under  such  facts  necessitates  a  legal  con- 
clusion, so  we  can  consider  this  appeal  as  involving  a  question 
of  law  only  and  proceed  under  the  Act  either  to  adopt,  modify 
or  reverse  the  Keferec's  conclusions.  See  Maeauley  vs.  Imperial 
Woolen  Co.,  261  Pa.  312."  The  same  thought  is  expressed  by 
the  Board  in  distinguishing  the  case  at  bar  from  that  of  Di- 
Donato  vs.  Philadelphia  &  Reading  Railway  Co.,  supra,  which 
was  decided  against  the  defendant  on  the  ground  that  the  testi- 
mony did  not  disclose  whether  the  decedent  was  engaged  in  inter- 
state or  intra-state  commerce,  as  follows:  "The  defendant  set 
Up  inter-state  eonmiereo  as  m  defense  and  upon  that  suggestion 
challenged  the  jurisdiction  of  the  Workmen's  Compensation 
Board,  and  if  it  is  essential  to  establish  that  defense  showing  the 
character  of  the  train  which  the  flagman  was  signalling  and 
which  caused  his  death,  then  the  defense  has  failed,  for  the 
Referee  has  rightly  concluded  that  there  was  no  evidence  before 
liini  indicating  whether  or  not  the  train  that  caused  the  death, 
which  was  the  same  train  which  the  deceased  was  flagging,  was 
an  inter-state  or  intra-state  vehicle,  but  if  the  contention  of  the 
defendant  is  well  founded  in  law  that  a  watchman  at  a  public 
crossing  of  a  railroad  company  over  which  at  times  passes  inter- 
state as  well  as  intra-state  freight  is  always  an  employe  engaged 
in  inter-state  commerce,  then  the  Referee  was  wrong  and  his 
legal  conclusion  from  these  facts  is  erroneous  and  should  be 
reversed  and  compensation  ought  to  be  disallowed.  ' 

If  the  contention  of  the  defense  that  a  crossing  watchman 
employed  to  watch  or  Hag  a  railroad  crossing,  the  tracks  of  which 
are  constantly  being  used  in  both  inter-state  and  intra-state  com- 
merce, is  at  all  times,  regardless  of  the  nature  of  the  commerce 
being  moved  over  such  tracks  at,  the  time  of  the  injury,  an  em- 
ploye performing  work  in  the  inter-state  commerce  in  which  tin- 
carrier  is  engaged,  is  correct,  this  appeal  must  be  dismissed,  be- 
cause the  Referee  has  found  that  the  tracks  at  the  crossing  where 
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the  decedent  was  employed  and  met  his  death  were  constantly 
used  by  the  defendant  in  both  inter-state  and  intra-state  com- 
merce. In  DiDonato  vs.  Philadelphia  &  Reading-  Railway  Co.. 
supra,  the  Board  held  that  such  an  employe  is  not,  as  a  matter 
of  law,  at  all  times  regarded  as  in  the  performance  of  an  inter- 
state activity,  and  that  the  question  of  the  relation  of  his  em- 
ployment to  inter-state  commerce  is  to  lie  determined  by  the 
facts  in  each  case. 

The  test  of  the  application  of  the  Federal  Employer "s  Lia- 
bility Act,  in  cases  of  injury  occurring  to  the  employes  ot' 
common  carriers  engaged  in  both  inter-state  and  intra-state 
commerce,  is  the  nature  of  the  work  which  the  employe  is  per- 
forming at  the  time  of  his  injury,  and  whether  that  work  is  a 
part  of  the  inter-state  commerce  in  which  the  carrier  is  then 
engaged.  Pederson  vs.  Del.  L.  &  W.  R.  Co..  229  U.  S.  144,  L.  Ed. 
1125;  New  York  C.  &  H.  R.  P.  Co.  vs.  Carr.  238  IT.  S.  261.  59  L. 
Ed.  1298 ;  Erie  R.  Co.  vs.  Walsh,  242  U.  S.  303,  61  L.  Ed.  319. 
When  the  efforts  of  the  employe  relate  at  the  time  of  his  injury 
to  either  class  of  transportation,  then  he  is  within  the  Act.  and 
his  right  of  action  is  controlled  by  it.  Roush  vs.  Baltimore  &  0. 
R,  Co.,  243  Fed.  712.  Did  the  duties  discharged  by  the  deceased 
relate  at  all  times  to  either  class  of  transportation,  or  did  his 
duties  shift,  from  time  to  time,  during  the  course  of  his  daily 
employment,  and  relate  at  some  times  exclusively  to  one  kind  of 
transportation  or  the  other  ?  There  is  a  class  of  eases  in  which 
it  has  been  held  that  railroad  employes  often  and  rapidly  pass 
from  one  class  of  employment  to  another,  and  that  in  such  cases 
it  is  necessary  to  define  the  line  which  divides  the  state  from  the 
interstate  business.  New  York  C.  &  II.  R.  R.  Co.  vs.  Carr.  supra. 
We  are  of  the  opinion  that  the  case  at  bar  falls  within  this  class. 
The  defendant's  contention  that  claimant's  decendent  was  en- 
gaged in  inter-state  commerce,  because  he  was  employed  at  a 
railroad  crossing  over  which  trains  engaged  in  inter-state  com- 
merce and  trains  engaged  exclusively  in  intra-state  commerce 
constantly  passed,  proceeds  upon  the  theory  that  a  crossing 
watchman  is  an  instrument  of  commerce  in  the  sense  that  rail- 
road tracks,  bridges  and  signals  are  such  instruments  of  com- 
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merce.  If  the  member  of  an  engine  crew  engaged  in  a  railroad 
yard  in  shifting  cars,  some  of  which  are  being  moved  in  inter- 
state commerce  and  others  of  which  are  being  moved  in  intra- 
state commerce,  as  was  the  case  in  Illinois  C.  R.  R.  Co.  vs. 
Behrens,  233  U.  S.  473,  58  L.  Ed.  1051,  changes  his  status  with 
the  character  of  the  commerce  in  which  the  cars  being  shifted 
are  engaged  at  the  time,  it  is  quite  clear  that  an  employe  does  not 
engage  in  inter-state  commerce  merely  because  the  traffic  in  the 
movement  of  which  he  is  employed  is'  being  transported  over 
tracks  which  are  constantly  in  use  for  the  transportation  of  both 
inter-state  and  intra-state  commerce.  It  cannot,  therefore,  be 
said  as  a  matter  of  law  that  the  claimant's  decedent  was  engaged 
in  inter-state  transportation,  or  in  work  so  closely  related  there- 
to as  to  be  practically  a  part  of  it.  at  the  time  of  his  injury. 
Shanks  vs.  Del.  L.  &  W.  R.  R.  Co.,  239  U.  S.  556,  60  L.  Ed.  436. 

This  case  turns  on  the  point  whether  the  decedent  was 
actually  engaged  in  inter-state  transportation  at  the  time  of 
his  injury  and  death.  The  Referee  has  found  that  he  cannot 
determine  this  fact  from  the  evidence,  and  we  have  decided  that 
the  burden  of  proof  to  establish  that  fact  is  upon  the  defendant. 
The  Compensation  Board  in  reversing  the  Referee  held  that  the 
defendant  had  met  the  burden  of  proof  resting  upon  it,  and  that 
the  facts  found  by  the  Referee  justified  as  a  conclusion  of  law. 
that  the  decedent  was  engaged  in  inter-state  commerce  at  the 
time  of  his  injury.  This  requires  an  examination  of  the 
Referee's  findings  to  determine  whether  the  said  findings  estab- 
lish as  a  legal  conclusion,  that  the  decedent  was  engaged  in 
flagging  a  train  moving  in  inter-state  commerce  at  the  time  of  his 
injury. 

The  number  of  tracks  in  operation  at  the  Rose  Street  cross- 
ing is  not  established,  and  it  does  not  appear  that  it  was  pro- 
tected by  safety  gates  operated  by  the  flagman.  There  is  no 
finding  of  the  existence  of  a  watchman's  house  or  watch-box,  nor 
any  finding  from  which  it  can  be  determined  upon  which  side  of 
the  tracks  the  usual  station  or  position  of  the  flagman  was  when 
no  trains  were  passing,  or  from  what  point  the  best  view  of  the 
tracks  both  north  and  south  from  the  said  crossing  could  be  had. 
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The  number  of  freight  ears  being  drawn  by  Engine  No.  1046 
does  not  appear,  nor  is  the  approximate  rate  of  speed  at  which 
said  train  was  moving  shown.  Neither  the  distance,  nor  the  rate 
of  speed,  at  which  Engine  823  followed  the  freight  train,  is 
found.  The  Referee  has  not  found  which  engine  struck  the  de- 
ceased, and  there  is  no  definite  finding  that  he  was  struck  by 
either  an  engine  or  a  moving  train,  but  the  finding  that  his  cap 
was  found  the  morning  after  the  accident  on  the  platform  of  the 
tender'  of  Engine  No.  823,  is  a  circumstance  pointing  to  a  con  - 
clusion that  the  decedent  was  struck  by  that  engine.  The 
character  of  the  wounds  upon  the  person  of  the  deceased  has  not 
been  found.  It  has  been  found  that  the  train  drawn  by  Engine 
No.  1046  first  reached  the  crossing,  but  it  cannot  be  ascertained 
from  the  Referee's  findings  whether  it  had  passed  the  crossing 
when  Engine  No.  823  first  reached  it,  nor  can  it  be  determined 
whether  the  decedent  was  nearer  to  the  north  or  the  southbound 
track,  at  the  time  of  his  injury. 

If  a  crossing  watchman  in  the  discharge  of  his  duties  as  flag- 
man is  engaged  in  inter-state  commerce  only  when  he  is  flagging 
a  crossing  for  the  passage  of  a  train  engaged  in  such  commerce, 
the  burden  was  upon  the  defendant  to  establish  that  fact  to 
relieve  it  from  liability.  In  our  review  of  this  case  the  testimony 
is  not  before  us,  and  may  not  be  examined  by  us.  From  the  find- 
ings of  the  Referee  we  are  unable  to  determine  whether  the 
deceased  at  the  time  of  his  injury  was  engaged  in  flagging  the 
crossing  for  the  passage  of  the  train  engaged  in  inter-state  com- 
merce or  for  the  passage  of  the  engine  engaged  exclusively  in 
intra-state  commerce.  If  the  freight  train  had  cleared  the  cross- 
ing at  the  time  of  the  injury,  and  the  deceased  had  turned  his  at- 
tention from  flagging  the  crossing  for  the  passage  of  that  train, 
and  was  actually  engaged  at  the  time  of  the  injury  in  flagging  the 
crossing  for  the  passage  of  engine  No.  823,  he  was  not  employed 
in  inter-state  commerce  at  the  time  of  his  injury,  within  the 
meaning  of  the  Federal  Employers'  Liability  Act. 

For  the  foregoing  reasons  the  decision  of  the  Workmen's 
Compensation  Board  must  be  reversed. 

And  now,  February  24,  1919,  the  decision  of  the  Workmen's 
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Compensation  Board  in  the  above  stated  ease  is  reversed  and 
judgment  is  directed  to  be  entered  in  favor  of  the  claimant  and 
against  the  defendant  upon  the  award  of  compensation  made  by 
the  Referee. 


'  'N 

Workmen's  Compensation  Board 

V  / 

APPEAL  FROM  DECISIONS  OF  REFEREES 
WALTER  ZABILSKY  vs.  ELK  BROOK  COAL  CO. 

Appeals — Findings  of  fact  not  sufficient 

A  finding  Ihal  the  claimant  has  now  only  20-70  vision  in  his 
injured  eye  docs  not  justify  the  conclusion  that  he  has  lost  the 
list  of  his  eye. 

Appeal  from  Order  of  Referee  Beemer,  Dist.  No.  3,  Modify- 
ing Compensation  Agreement  No.  1900.  Hearing  do  novo 
granted. 

MACK  EY,  Chairman,  March  8,  1910: 

A  hearing  de  novo  is  granted.  The  Referee's  second  find- 
in--  of  fact  standing  alone  will  not  support  his  legal  conclusion 
that  the  claimant  has  lost  the  use  of  his  eye.  He  has  found  a 
certain  percentage  of  lost  vision,  but  has  not  found  as  a  fact 
whether  or  not  that  loss  of  vision  has  destroyed  the  usefulness  of 
the  eye.  We  have  repeatedly  held  that  we  have  no  power  under 
the  Act  to  graduate  an  award  of  compensation  proportionate  to 
the  degree  of  loss  of  the  use  of  a  member.  We  must  find,  either 
that  the  claimant  lias  lost  the  use  of  the  member,  or  that  it  has 
become  so  impaired  that  he  is  suffering  partial  disability.  If 
neither  condition  exist,  compensation  cannot  be  awarded. 

In  this  particular  case,  if  the  loss  of  the  vision  in  the  eye 
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amount  to  the  loss  of  the  use  of  the  eye  then  the  Referee's  award 
would  be  perfectly  consistent  with  the  facts  and  the  Law,  but 
without  further  findings  of  fact  in  this  particular  as  to  the  use- 
fulness of  the  eye.  we  cannot  support  a  conclusion  that  the  use 
of  that  member  has  been  totally  destroyed  by  the  mere  statement 
that  the  petitioner  now  has  20-70  vision  in  the  injured  eye. 


PRANK  BATKOSKI  vs.  MORRIS  Rl'X  COAL  MINING  CO. 

Accident   in   I  In   course  of  employment — Defenses — Violating 
orders — Contributory  negligi  nee 

The  fact  that  the  injured  employe  disobeyed  orders  and  teas 
guilty  of  contributory  negligence  does  not  relieve  the  employer 
of  liability. 

Tiie  employer  may  not  plead  that  the  employe  was  employed 
contrary  to  law,  as  to  do  so  would  permit  Mm  to  tak(  advantage 
of  his  own  violation  of  law. 

Appeal  from  award  of  Referee  Champion.  Dist.  No.  5. 
Claim  Petition  No.  6233.  Affirmed. 

SCOTT,  Commissioner,  Mar.  8,  1919 : 

In  Watson  vs.  Pittsburgh  Coal  Co.,  2  Dep.  Rep..  287!).  this 
Board  affirmed  an  award  of  compensation  where  the  employe 
suffered  an  accident  which  caused  his  death,  brought  about  by  his 
own  wilful  misconduct  in  violation  of  provisions  of  the  Pennsyl- 
vania Bituminous  Coal  Mining  Code.  The  decision  of  the  Board 
was  affirmed  by  Judge  Davis  of  the  Court  of  Common  Pleas  of 
Allegheny  County,  3  Dep.  Rep..  1539. 

In  the  specification  of  error  on  behalf  of  the  defendant  in 
the  present,  case  it  is  set  up  that  the  employe  when  he  entered  the 
working  place  where  the  accident  occurred  did  so  in  violation  of 
the  provisions  of  the  Act  of  Assembly  governing  the  operation 
of  mines  in  Pennsylvania,  and  of  the  rules  of  the  defendant  com- 
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pany,  but  since  it  appears  that  the  accident  occurred  upon  the 
premises  of  the  defendant  during  the  time  of  the  employment  of 
the  claimant,  his  violation  of  law  and  of  the  rules  of  this  par 
ticular  mine  but  was  contributory  negligence,  which  is  not  a 
defense  under  the  Workmen's  Compensation  Act  of  1915 
Gurski  vs.  Susquehanna  Coal  Co.,  262  Pa.,  page  1,  4  Dep.  Rep. 
1472. 

It  is  further  contended  on  appeal  that  the  claimant  was 
under  sixteen  years  of  age,  at  the  time  he  was  killed  and  that  his 
employment  was  in  violation  of  Section  5,  of  the  Act  of  May  13. 
1 915,  P.  L.  286,  which  provides:  "No  minor  under  the  age  of 
sixteen  years  shall  be  employed  or  permitted  to  work  in  any 
anthracite  or  bituminous  coal  mine  or  in  any  other  mine"  and 
that  consequently  there  is  no  valid  contract  of  hiring  upon  which 
compensation  can  be  based. 

To  relieve  the  defendant  from  payment  of  compensation  for 
injury  by  reason  of  this  provision  of  the  mining  code  would,  it 
seems  to  the  Board,  be  permitting  the  employer  to  take  advan- 
tage of  his  own  violation  of  law. 

Upon  a  consideration  of  the  entire  record,  the  findings  and 
conclusions  of  the  Referee  are  affirmed. 

Appeal  dismissed. 

HEARING  DE  NOVO 

MRS.  LOTTIE  BEAL  vs.  BROTHERS  VALLEY  COAL  CO. 

Accident  in  course  of  employment — Injury  to  back  and  kidney — 

Abscess 

The  deceased,  met  with  an  accident  in  the  course  of  his  em- 
ployment which  injured  his  back  and  kidney.  Later  an  abscess 
of  the  kidney  developed  which  necessitated  an  operation.  From 
this  operation  the  deceased  never  recovered. 

The  Board  held  that  the  injury  was  the  cause  of  death  and 
awarded  compensation  to  the  surviving  dependents. 
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Hearing1  de  novo  before  the  Board  at  Johnstown,  Feb.  24. 
1919. 

MACKEY,  Chairman.  Mar.  8,  1919: 

A  hearing  de  novo  was  held  in  the  above  ease  at  Johnstown. 
Friday,  February  24,  1919,  in  consequence  of  an  order  granting 
the  same  which  was  for  the  purpose  of  more  specifically  inquir- 
ing into  the  medical  features  involved  in  this  case. 

The  pa'rties  hereto  agreed  that  the  testimony  originally  taken 
before  the  Referee  should  be  considered  by  the  Board  as  though 
taken  before  it  at  this  hearing,  each  party  having  the  privilege 
of  calling  whatever  additional  witnesses  either  might  desire.  In 
consequence  of  the  purpose  of  the  hearing,  the  Board  heard  the 
testimony  of  Doctors  Walters,  Masters  and  Caven.  It  seems  that 
James  Beal,  the  husband  of  the  claimant  on  October  25,  1917 
was  in  the  employ  of  the  defendant,  Brothers  Valley  Coal  Com- 
pany as  a  tipple  boss  and  in  assisting  to  unload  a  car  on  this  par- 
ticular day  while  the  rails  were  wet  and  slippery  and  while  push- 
ing a  car  along  with  a  fellow  workman,  it  went  over  the  dump 
striking  a  tie  causing  a  rail  to  fly  up  which  hit  them  both  and 
they  were  thrown  across  the  tie. 

It  is  perfectly  clear  that  the  deceased  was  struck  across  the 
abdomen  and  on  the  left  side  by  a  rail.  The  injured  workman  at 
once  experienced  severe  pains  at  the  point  of  injury  and  while  he 
managed  to  hush  the  day's  work,  he  then  remained  off  duty  for 
one  week.  At  the  end  of  this  period  of  rest  he  attempted  to 
resume  his  work  but  with  little  success,  being  unable  to  execute 
any  movement  of  his  body  that  involved  his  back.  In  this  handi- 
capped condition,  he  endeavored  to  continue  at  his  employment 
during  the  month  of  November  1917. 

The  evidence  is  conclusive  that  during  this  period  the  de- 
ceased was  suffering  excruciating  pains  in  his  side  and  in  con- 
sequence of  consultations  of  physicians  he  was  eventually  re- 
moved to  a  hospital  and  underwent  an  operation.  His  left 
kidney  was  removed  and  an  examination  of  the  same  revealed  an 
abscess.  The  medical  testimony  heard  by  the  Board  was  some- 
what conflicting  as  to  whether  or  not  an  injury  inflicted  upon  a 
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man's  body  under  the  circumstances  of  this  accident  and  re- 
vealing the  physical  phenomena  that  the  testimony  described  was 
present  in  this  case  would  cause  an  abscess  on  the  kidney  so  as  to 
result  in  a  man's  death.  We  find  the  following  question  ad- 
dressed to  Dr.  W.  P.  Shaw : 

Q.  Having  this  history  that  this  man  on  or  about  the 
24th  of  October  sustaining  an  injury  to  the  region  and  side 
that  caused  him  pain  and  inconvenience  and  from  that  day 
on  suffering  pain  and  the  condition  you  found  him  in  when 
you  and  Dr.  Masters  held  consultation  and  the  time  you  took 
him  to  the  hospital  at  Cumberland,  and  being  present  at  the 
operation  as  his  physician,  alleging  that  these  facts  are  true, 
what  in  your  opinion  was  the  cause  of  this  man's  death? 

A.  The  injury. 

We  also  find  in  the  testimony  of  Dr.  Walter  II.  Blakeslee, 
after  he  had  indulged  in  an  exhaustive  review  of  the  case  as  he 
had  heard  it  fall  from  the  mouths  of  the  witnesses,  and  after 
stating  the  various  causes  of  abscess  of  the  kidney,  the  following 
conclusion : 

"There  is  clearly  in  my  mind  as  the  cause  of  death  a 
condition  traceable  from  the  fall  upon  the  abdomen  and  left 
side  to  the  findings  at  the  time  of  the  operation  in  December. 
Such  a  fall  would  produce  an  injury  to  the  kidney.  You 
may  have  laceration  of  the  kidney  structure  which  may  be 
slight  or  severe.  It  may  be  so  slight  as  to  injure  only  a 
small  portion  of  the  glandular  structure  of  the  kidney,  and 
give  no  localizing  symptoms,  or  at  most  pain  in  the  side.  Or 
it  may  be  severe  enough  to  cause  hemorrhage  and  if  the 
peritoneum  covering  the  kidney  should  be  torn  you  would 
get  an  internal  hemorrhage,  and  from  the  history  in  this 
case  and  from  symptoms  the  man  complained  of,  it  is  my 
opinion  he  received  a  slight  injury  to  the  left  kidney  and 
that  consequently  there  developed  through  the  structure  of 
the  kidney  some  infection  in  the  lacerated  portion  of  the 
kidney." 
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In  the  cross-examination  of  Dr.  Masters,  called  by  the  de- 
fendant, we  find  the  following : 

Q.  And  this  blow  on  the  side  might  have  contributed  to 
some  of  the  multiple  abscesses  1 

A.  Yes,  it  might  have.  Might  have  aggravated  the 
condition. 

A.  Aggravated  and  accelerated  and  brought  it  to  more 
speedy  conclusion? 

A.  Yes,  it  is  a  possibility  of  that.  A  diseased  con- 
dition receiving  a  disturbance  of  any  kind,  it  would  undergo 
degeneration  quicker  than  if  it  wasn't  interfered  with. 

Q.  And  hasten  this  condition  which  Dr.  Johnson  found  ? 

A.  Yes. 

In  view  of  the  above  medical  testimony,  the  Board  is 
clearly  of  the  opinion  that  the  accident  suffered  by  the  deceased 
workman,  the  husband  of  the  claimant,  while  in  the  course  of 
his  labors  for  the  defendant  caused  his  death.  After  having 
granted  a  hearing  de  novo  in  order  to  clearly  safeguard  the  rights 
of  the  defendant  to  more  clearly  determine  the  medical  phases  of 
the  case,  the  Board  is  now  thoroughly  convinced  that  the  award 
of  the  Referee  was  based  upon  reliable  facts.  Therefore,  we  find 
the  following  facts : 

1.  That  the  decedent.  Jesse  Beal,  and  the  defendant,  Bro- 
thers Valley  Coal  Company,  were  both  bound  by  the  provisions  of 
Article  3  of  the  Workmen's  Compensation  Act  of  1915,  and 
neither  served  notice  on  the  other  rejecting  said  Act. 

2.  That  the  decedent,  Jesse  Beal,  husband  of  the  claimant, 
was  employed  as  a  tipple  boss  for  the  defendant  company,  and 
while  so  engaged  on  October  25.  1917,  in  the  act  of  pushing  a 
heavy  car  on  the  tipple,  he  was  thrown  and  fell  injuring  his  back 
and  kidney.  He  later  developed  abscess  of  the  left  kidney  and 
was  taken  to  the  Allegheny  Hospital,  Cumberland,  Maryland, 
and  opex-ated  on  by  Dr.  J.  T.  Johnson,  December  11,  1917.  and 
died  the  following  day  as  the  result  of  this  injury. 

3.  That  the  decedent  left  to  survive  him  his  wife.  Lottie  Beal, 
and  one  daughter,  Leona  Beal.  horn  Deeomher  11.  1912.  and  one 
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son,  Edgar  Beal,  born  September  9,  1915,  all  of  whom  resided 
with  decedent  at  the  time  of  his  death  and  were  solely  dependent 
upon  him  for  support. 

4.  That  the  average  weekly  wages  of  decedent  at  the  time  of 
the  accident  were  in  excess  of  $20.00  per  week,  and  that  the  ex- 
penses of  last  sickness  and  burial  were  in  excess  of  $100.00  no 
part  of  which  has  been  paid  by  the  defendant  company  nor  their 

insurance  carrier. 

- 

Conclusions  of  Load 

.That  the  decedent,  Jesse  Beal,  and  the  defendant,  Brothers 
Valley  Coal  Company,  were  both  bound  by  the  provisions  of 
Article  3  of  the  Workmen's  Compensation  Act  of  1915,  and 
neither  served  notice  on  the  other  rejecting  said  act. 

That  the  accident  occurring  to  Jesse  Beal,  decedent;  on  Octo- 
ber 25,  1917,  occurred  in  the  course  of  his  employment,  and  was 
such  an  accident  as  is  contemplated  in  Section  301  of  Article  3 
of  the  Workmen's  Compensation  Act  of  1915,  and  his  widow 
Lottie  Beal,  the  claimant  in  this  case,  and  the  two  dependent  chil- 
dren, Leona  and  Edgar  Beal,  are  entitled  to  compensation. 

Award 

In  accordance  with  the  foregoing  findings  of  fact  and  con- 
clusions of  law,  the  Board  awards  compensation  to  the  claimant 
in  this  case,  Lottie  Beal,  and  her  two  children  Leona  and  Edgar 
Beal  and  against  the  Brothers  Valley  Coal  Company,  at  the  rate 
of  50%  of  the  average  weekly  wage  of  $20.00  or  $10.00  per  week 
compensation  for  a  period  of  300  weeks  from  the  fourteenth  day 
following  the  death,  and  thereafter  at  the  rate  of  25%  of  the 
average  weekly  wage  of  $20.00  or  $5.00  per  week  until  Leona 
Beal  reaches  the  age  of  sixteen  years ;  thereafter  at  the  rate  of 
15%  of  an  average  weekly  wage  of  $20.00  or  $3.00  per  week  until 
Edgar  Beal  reaches  the  age  of  sixteen  years.  Also  an  amount 
not  to  exceed  $100.00  covering  expenses  of  last  sickness  and 
burial. 
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To  the  widow  Lottie  Beal  from  December  26,  1917 
to  September  27th,  1923—300  weeks  @  50%  of 
$20.00  or  $10.00  per  week  $3000  00 ! 

To  Leona  Beal,  daughter,  from  September  27,  1923 
to  December  11,  1928—271  weeks  4  days,  25% 
or  $5.00  per  week  until  she  reaches  the  age  of 
sixteen  years,    1358  33 

To  Edgar  Beal,  son.  from  December  11,  1928  to 
September  9,  1931—143  weeks  5  days  at  15%  or 
$3.00  per  week  until  he  reaches  the  age  of  six- 
teen years   431  50 

$4789  83 

Together  with  funeral  expenses  amounting  to,   100  00 

Making  a  total  of  $4889  83 


Legislature 


Bills  Signed 

Senate— 2,  8,  177,  178,  179. 
House — 47. 

Bills  Vetoed 

Senate— 69,  121. 
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Executive  Department 

V  _  i  / 

APPOINTMENTS 

Insurance  Commissioner — Thomas  Blaine  Donaldson,  Phila- 
delphia. 

Chairman,  Board  of  Censors — Harry  L.  Knapp,  Philadel- 
phia, 

Assistant  Highway  Commissioner — George  H.  Biles,  Phila- 
delphia. 

Township  Commissioner — Joseph  W.  Hunter,  Jenkintown. 

Chief  Engineer,  Highway  Depai'tment — William  D.  Uhler, 
Philadelphia. 

Assistant  Chief  Medical  Inspector,  Department  of  Health — 
Dr.  J.  Moore  Campbell,  Philadelphia. 

Commander,  Naval  Militia — Thomas  T.  Nelson,  Jr.,  Phila- 
delphia. 

Special  Auditor  for  highway  matters,  Auditor  General 's  De- 
partment, M.  P.  Quinn,  Philadelphia. 

Judges,  Allegheny  Common  Pleas  Court — Stephen  Stone, 
Charles  H.  Kline,  Pittsburgh. 


LETTER  OP  GOVERNOR  IN  REGARD  TO  ADVANCE  IN 

COAL  PRICES 

March  13th,  1919. 

Hon.  William  I.  Shaffer, 
Attorney-General, 

Harrisburg,  Pa. 

Dear  Mr.  Attorney-General : 

I  am  gravely  concerned  over  the  published  reports  regarding 
a  further  increase  in  the  cost  to  the  consumer  of  anthracite  coal. 
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Following  an  unusually  mild  winter  when  the  consumption  of 
coal  and  especially  of  the  domestic  sizes  has  been  much  below 
normal,  and  at  a  time  when  the  slackening  of  industry  is  cer- 
tainly having  its  effect  in  the  use  of  steam  sizes  of  anthracite,  I 
am  at  a  loss  to  understand  the  commercial  or  economic  justifi- 
cation for  increasing  the  price  of  coal  now.  I  understand,  indeed, 
that  some  of  the  mines  in  theanthracite  region  are  on  short  time 
on  account  of  the  lessening  demand  for  coal  and  yet,  we  are  ad- 
vised that  some  of  the  principal  companies  have  already  announc- 
ed a  very  material  increase  in  the  price  at  which  anthracite  will 
be  sold  to  consumers. 

I  am  writing  to  inquire  just  what  the  powers  of  the  State 
are  in  this  matter.  I  know  there  have  been  investigations  of  one 
kind  or  another  by  committees  and  commissions  from  different 
authorities  and  that  the  first  result  of  the  recent  intervention  of 
the  Federal  Government  in  the  matter  was  an  immediate  and 
wholesale  increase  in  prices,  especially  to  the  small  consumer. 
Our  Legislature  now  being  in  session,  it  has  occurred  to  me  that 
if  we  lack  the  legal  machinery  to  make  the  proper  inquiries  and 
to  protect  our  people  against  any  unreasonable  profiteering  in 
this  necessity  of  life  here  in  Pennsylvania,  now  is  the  time  to 
establish  such  machinery.  If  we  have  the  power  to  regulate  the 
prices  of  food  and  other  essentials  of  life  for  our  people,  have  we 
not  some  rights  in  the  question  of  fuel  prices  in  case  we  should 
be  able  to  establish  the  fact  that  hard  coal  costs  are  unreasonably 
high? 

Coming  right  at  this  time  when  the  efforts  of  patriotic 
people  everywhere  are  directed  toward  restoring  the  cost  of  living 
to  a  normal  basis  and  when  we  are  all  bending  every  energy  to 
provide  means  of  employment  in  order  to  help  stabilize  labor  con- 
ditions in  the  country  it  would  seem  to  me  that  there  would  have 
to  be  extraordinarily  good  reasons  to  justify  an  increase  in  the 
cost  to  our  people  of  such  a  necessity  to  comfortable  existence  as 
anthracite  coal. 

If  it  is  necessary  to  have  a  Legislative  commission  investigate 
the  matter,  or  action  is  required  in  other  lines  to  make  the  power 
of  the  State  effective  in  the  situation,  I  am  prepared  to  recom- 
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mend  such  action  upon  the  receipt  of  your  advice  as  to  how  best 
to  accomplish  the  results  we  desire.  I  shall  therefore,  be  greatly 
obliged  to  you  if  you  will  give  immediate  consideration  to  this 
Communication. 

Very  sincerely, 

WM.  C.  SPROUL, 

Governor. 

1  ■  .  : 

State  Highway  Department 


FIELD  FORCE  NAMED 

District  No.  1,  Centre,  Mifflin,  Clinton  and  Huntingdon 
counties,  in  charge  0f  D.  C.  Stackpole,  Acting  Assistant  Engi- 
neer, with  headquarters  at  Belief onte ;  II.  M.  Weaver,  Belief  onte 
and  Ralph  Volpe,  Huntingdon,  Superintendents  of  Highways. 
P.  C.  Schwartz,  Assistant  Engineer,  Bureau  of  Township  High- 
ways. 

District  No.  2,  Dauphin,  Perry,  Lebanon,  Juniata  and 
Snyder  counties,  in  charge  of  C.  W.  Hardt,  Assistant  Engineer, 
with  headquarters  at  Harrisburg.  The  Superintendents  are  J. 
C.  McCarrell.  Harrisburg ;  H,  L.  Wilder,  Lebanon ;  Frank  D. 
Gross,  Thompsontown.  B.  F.  Langlotz,  Assistant  Engineer, 
Bureau  of  Township  Highways. 

District  No.  3,  Columbia.  Montour;  Northumberland,  Union. 
Luzerne  and  Sullivan  counties,  in  charge  of  A.  S.  Clay,  Assistant 
Engineer,  with  headquarters  at  Bloomsburg.  The  Superinten- 
dents are  C.  B.  Ent,  Bloomsburg;  I.  G.  Seiler,  Selinsgrove ; 
William  Bodmer,  Wilkes-Barre,  and  W.  R.  Mason,  L'aporte.  H. 
G.  Harper,  Assistant  Engineer,  Bureau  of  Township  Highways. 

District  No.  4,  Butler,  Venango,  Clarion,  Mercer,  Lawrence 
and  Armstrong  counties,  in  charge  of  H.  W.  Claybaugh,  Assistant 
Engineer,  with  headquarters  at  Franklin.    The  Superintendents 
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are  C.  C.  Ferguson,  Butler;  E.  E.  French,  Franklin;  T.  J.  Mc- 
Cullough,  Wampum ;  C.  E.  Meals,  Kittanning. 

District  No.  5,  Berks,  Carbon,  Schuylkill,  Lehigh  and.  North- 
ampton counties,  in  charge  of  W.  R.  Wolfinger,  Assistant  Engi- 
neer, with  headquarters  at  Allentown.  The  Superintendents 
are  W.  M.  High,  Reading;  H.  J.  Balliett,  Allentown.  Pierre 
Mather,  Assistant  Engineer,  Bureau  of  Township  Highways. 

District  No.  6,  comprises  York  and  Lancaster  counties,  in 
charge  of  C.  W.  Erisman,  Assistant  Engineer,  with  headquarters 
at  York.  The  Superintendents  are  Thomas  Green,  York  Haven, 
and  M.  E.  Brenner,  Lancaster. 

District  No.  7,  comprises  Chester,  Bucks,  Delaware,  Mont- 
gomery counties,  in  charge  of  W.  F.  Cressman,  Assistant  Engi- 
neer, with  headquarters  at  Philadelphia.  The  Superintendents 
are  Thomas  R.  McDowell,  Elk  View ;  E.  H.  Harvey,  Langhorne ; 
George  H.  Deaves,  Philadelphia,  and  Benjamin  Slaw,  Cynwyd, 
also  Geo.  E.  Nagele,  Philadelphia. 

District  No.  8,  comprises  Cameron,  Elk,  Jefferson,  Indiana 
and  Clearfield  counties,  in  charge  of  W.  0.  Bennett,  Assistant 
Engineer,  with  headquarters  at  Du  Bois.  The  Superintendents 
are  Will  Dickinson,  Ridgway ;  H.  H.  Kunselman,  Brookville ;  W. 
Nial  Rook,  Indiana,  and  A.  H.  Henderson,  Clearfield. 

District  No.  9,  comprises  Adams,  Cumberland,  Fulton  and 
Franklin  counties,  in  charge  of  W.  S.  Hammaker,  Assistant 
Engineer,  with  headquarters  at  Chambersburg.  The  Superin- 
tendents are  W.  B.  Fleming,  Gettysburg  and  George  H.  Derby- 
shire, Chambersburg. 

District  No.  10,  comprises  Bedford,  Potter,  Tioga  and  Ly- 
coming counties,  in  charge  of  J.  S.  Ritehey,  Assistant  Engineer, 
with  headquarters  at  Wellsboro.  The  Superintendents  are  W. 
W.  Brains,  Towanda ;  G.  W.  Mitchell,  Coudersport ;  W.  H.  Hat- 
field, Wellsboro,  and  A.  E.  Wilkinson,  Williamsport. 

District  No.  11,  comprises  Bedford,  Somerset,  Cambria  and 
Blair  counties,  in  charge  of  C.  S.  Lemon,  Assistant  Engineer, 
with  headquarters  at  Hollidaysburg.    The  Superintendents  are 
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B.  F.  Dively,  Queen ;  R.  S.  Meyers,  Somerset,  and  C.  C.  Hauth. 
Ebensburg.  W.  P.  Hartigan,  Assistant  Engineer,  Bureau  of 
Township  Highways. 

District  No.  12,  comprises  Monroe,  Pike,  Susquehanna,  Lack- 
awanna, Wyoming  and  Wayne  counties,  in  charge  of  W.  H. 
Bircher,  Assistant  Engineer,  with  headquarters  at  Scranton. 
The  Superintendents  are  H.  L.  Briscoe,  East;  Stroudsburg; 
Jerome  Shannon,  Montrose ;  W.  J.  Devereaux,  Scranton,  and  J. 
G.  English,  Honesdale. 

District  No.  13,  comprises  Beaver,  Allegheny  and  Westmore- 
land counties,  in  charge  of  C.  E.  Myers,  Assistant  Engineer,  with 
headquarters  at  Pittsburgh.  The  Superintendents  are,  J.  A. 
Campbell,  Beaver;  J.  A.  Thompson,  Pittsburgh,  and  R.  W.  Sch- 
reck,  Greensburg.  G.  C.  Campbell,  Assistant  Engineer,  Bureau 
of  Township  Highways. 

District  No.  14,  comprises  Fayette,  Greene  and  Washington 
counties,  in  charge  of  W.  D.  Meyers,  Assistant  Engineer,  with 
headquarters  at  Washington.  The  Superintendents  are,  G.  D. 
Jenkins,  Waynesburg,  and  P.  A.  Paulson,  Wasbington. 

District  No.  15,  comprises  Erie,  Crawford,  Warren,  Forest 
and  McKean  counties,  in  charge  of  F.  E.  Winter,  Assistant  Engi- 
neer, with  headquarters  at  Warren.  The  Superintendents  are, 
William  Martin,  Girard;  L.  E.  Sherwood,  Meadville;  Paul  Bru- 
baker,  Warren,  and  C.  L.  Lorah.  Smethport. 
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Water  Supply  Commission 

v  / 

ACTION  TAKEN 

Approved 

Indiana  County  Commissioners,  for  permission  to  construct 
a  bridge  across  Black  Lick  Creek,  at  Wehrum,  Indiana  county. 

Westmoreland  County  Commissioners,  for  permission  to 
construct  a  bridge  across  Buffalo  Run,  on  the  road  leading  from 
Hunker  to  "Waltz  Mill,  between  Hempfield  and  Sewickley  town- 
ships, Westmoreland  county. 

Conestoga  Traction  Company  (Lessee  of  the  Lancaster. 
Petersburg  and  Manheim  Street  Railway  Company),  for  per- 
mission to  construct  a  bridge  across  Chiques  Creek  at  Manheim. 
Lancaster  county. 

Ella  Furnace  Company,  for  permission  to  dump  molten  blast 
furnace  slag  and  other  blast  furnace  refuse  along  the  east  bank 
of  the  Shenango  River,  in  Shenango  township,  Mercer  county. 

Midvale  Steel  and  Ordnance  Company,  for  permission  to 
construct  a  bridge  across  the  West  Branch  of  Brandywine  Creek. 
1.0  mile  south  of  the  City  of  Coatesville,  Chester  county. 

Chartiers  Southern  Railway  Company,  for  permission  to 
construct  a  bridge  across  an  unnamed  street,  1.3  miles  south  of 
Crucible,  Green  county. 

Chartiers  Southern  Railway  Company,  for  permission  to 
construct  a  bridge  across  an  unnamed  stream,  5.2  miles  south 
of  Crucible,  Greene  county. 

Chartiers  Southern  Railway  Company,  for  permission  to 
construct  two  bridges,  and  make  a  change  in  the  channel,  of  an 
unnamed  stream,  5.0  miles  south  of  Crucible,  Greene  county. 

Indiana  County  Commissioners,  for  permission  to  construct 
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a  bridge  across  Aultman's  Run,  about  2.3  miles  from  its  mouth  in 
the  Conemaugh  River,  in  Black  Lick  township,  Indiana  county. 

Westmoreland  County  Commissioners,  for  permission  to 
construct  a  bridge  across  Saw  Mill  Run,  on  the  road  leading  from 
Mansville  to  Ligonier,  in  Cook  township,  Westmoreland  county. 

Westmoreland  County  Commissioners,  for  permission  to 
construct  a  bridge  across  Saw  Mill  Run,  on  the  road  leading 
from  Mansville  to  Stahlstown,  in  Cook  township,  Westmoreland 
county. 
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f  N 

Superior  Court  of  Pennsylvania 

v  .  s 

ANDREW  FEKETE  vs.  LEHIGH  &  WILKES-BARRE  COAL 

CO. 

Workmen's  Compensation — Accident  not  in  course  of  employ- 
ment— After  working  hours— Going  from  work — Employe 
voluntarily  assisting  in  employment  not  his  own 

The  claimant  urns  returning  from  his  work  on  a-  train  pro- 
vided by  the  employer.  He  volunteered  to  assist  the  patcher  in 
the  discharge  of  his  duties  and  in  doing  so  met  with  an  accidental 
injury  to  his  liand. 

H elds. Not  entitled  to  compensation. 

Superior  Court  of  Pennsylvania,  Nos.  152.  246,  October 
Term,  1918.  Appeal  from  Common  Pleas  Court  of  Schuylkill 
county.  Reversed.  (For  Report  of  lower  court,  see  4  Dep.  Rep. 
1809). 

ORLADY,  P.  J.,  Feb.  28,  1919: 

The  plaintiff,  an  employe  of  the  defendant,  received  injuries 
to  his  hand  under  circumstances  which  are  not  in  dispute.  After 
finishing  his  day's  work  as  a  coal  miner,  he  boarded  a  combi- 
nation freight  and  passenger  train  to  go  to  his  home,  under  a 
custom  in  use  established  by  the  defendant  for  the  accommo- 
dation of  both  the  employer  and  the  employe  in  transporting  the 
latter  to  and  from  their  homes.  The  train  was  equipped  with  a 
competent  crew,  and  was  proceeding  under  its  regular  schedule 
Ample  provision  was  made  for  the  accommodation  of  the  plain- 
tiff. The  train  had  proceeded  about  200  yards  after  the  plaintiff 
had  entered  it,  when  he  received  his  injuries  under  circumstances 
described  by  him  as  follows :  I  was  on  the  car  and  the  patcher 
(the  proper  train  employe)  .came  in  with  the  engineer,  and  I 
went  to  give  the  patcher  a  hand,  and  got  over  the  bumper  to 
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pull  the  coupling  pin,  but  missed  it  on  the  first  start  and  couldn 't 
get  it,  and  started  for  the  second  start,  and  was  standing  or 
steadying  my  feet,  so  that  I  wouldn 't  be  thrown  off,  and  the  pin 
wouldn't  give,  and  after  that  I  don't  know  what  happened.  Q. 
When  you  got  out  there  you  undertook  yourself  to  uncouple  this 
car?  A.  Yes,  sir.  Q.  No  one  told  you  to  do  it?  A.  No,  sir, 
no  one  told  me  not  to  do  it  either.  Q.  You  were  not  employed 
by  any  one  to  do  the  work  of  locy  patcher?  A.  No,  sir.  From 
other  testimony  it  is  conceded  that  the  work  of  the  patcher  re- 
quire more  or  less  skill,  and  related  exclusively  to  the  movement 
of  the  train ;  that  the  plaintiff  was  a  mere  volunteer  in  rendering 
services  in  a  matter  which  he  was  neither  required  or  expected 
to  act,  nor  justified  by  any  emergency  for  the  protection  of  life 
or  property.  His  day's  work  had  been  finished,  and  his  relation 
to  the  train  was  simply  that  of  a  passenger.  He  attempted  to  do 
an  act  which  the  defendant  company  had  employed  another  to 
perform,  and  who  was  at  the  proper  place  to  discharge  that  duty. 
Conceding  that  the  relation  of  master  and  servant  continued 
while  he  was  on  the  train,  and  was  being  transported  according 
to  a  valid  custom  from  his  working  place  to  his  home,  yet,  it  is 
apparent  that  his  injuries  were  caused  by  his  voluntary  act  in 
exposing  himself  needlessly  to  a  danger  not  in  any  way  related 
to  his  transportation  as  a  passenger,  independent  of  or  foreign 
to  the  scope  of  his  employment  as  a  coal  miner,  and  without  the 
authority  of  the  master.  The  testimony  not  being  in  dispute,  it 
follows  that  the  plaintiff  was  not  entitled  to  recover,  and  that  the 
report  of  the  Workmen's  Compensation  Board,  as  filed  by  the 
Commissioners  should  be  affirmed. 

The  decree  of  the  court  below  setting  aside  the  order  of  the 
Compensation  Board,  and  reinstating  the  award  of  the  Referee  is 
reversed,  and  the  order  of  the  Compensation  Board  is  reinstated. 
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y  

Public  Service  Commission 

BUREAU  OF  ACCOUNTS  AND  STATISTICS 

NOTICE  TO  GAS  COMPANIES 

Harrisburg,  March  12,  1919. 

To  the  Natural  Gas  Companies  of  Pennsylvania  : 

As  announced  on  January  18,  1919,  this  Bureau  will  hold  on 
Wednesday,  March  19,  at  9.30  A.  M.  in  Room  811  of  the  City- 
County  Building-,  Pittsburgh,  Pa.,  a  conference  with  the  represen- 
tatives of  the  various  natural  gas  companies  of  this  State  to  con- 
sider the  proposed  uniform  classification  of  accounts  for  natural 
gas  companies. 

The  Commission  aims  through  this  conference  to  get  such 
information  from  the  natural  gas  companies  as  will  enable  it  to 
revise  the  tentative  classification  in  such  a  way  as  to  make  it  fully 
acceptable  to  the  companies  and  useful  to  the  Commission.  Each 
natural  gas  company  and  anyone  else  interested  in  this  classifi- 
cation, therefore,  is  requested  to  be  present  and  to  assist  this 
Bureau  by  offering  criticism  and  suggestions. 

Yours  truly, 

C.  J.  JOYCE, 

Chief. 


WEIMER  ELECTRIC  LIGHT  &  POWER  CO.  vs.  METRO- 
POLITAN EDISON  CO. 

Rates — Electric  com  panics — Contracts  fixing  same. 

Rates  fixed  by  contract  must  give  way  to  those  formed  by 
the  Commission  to  be  reasonable. 


Complaint  Docket  No.  2404 
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REPORT  AND  ORDER  OP  THE  COMMISSION 
BY  THE  COMMISSION,  Feb.  24,  1919 : 

The  complainant  is  a  public  service  company  engaged  in 
furnishing  electricity  in  certain  townships  in  Lebanon  county, 
and  in  1917  it  entered  into  a  contract  with  the  respondent  for  a 
supply  of  electric  energy  for  a  period  of  fifteen  years,  at  rates 
specified  in  the  tariffs  of  the  respondent  filed  with  this  Commis- 
sion. In  December  1917,  the  respondent  filed  with  the  Com- 
mission a  new  tariff  in  which  the  rates  for  the  service  to  the  com- 
plainant were  increased,  and  in  September,  1918  the  complaint 
in  this  case  was  filed,  alleging  that  the  respondent  company  was 
bound  to  continue  its  service  to  the  complainant  at  the  rates  con- 
tained in  the  above  mentioned  contract.  The  burden  of  proof 
was  upon  complainant  who  failed  to  show  that  the  increased  rates 
were  unjust  and  unreasonable,  no  testimony  having  been  pro- 
duced before  the  Commission. 

Under  these  circumstances,  the  Commission  is  forced  to  con- 
clude that  the  contract  rate  is  not  binding  upon  the  respondent 
company  and  that  the  only  legal  rate  for  the  service  rendered  is 
that  which  is  contained  in  the  tariffs  filed  with  the  Commission, 
in  accordance  with  the  provisions  of  the  law.  (Leiper  vs.  Balti- 
more &  Philadelphia  R.  R,.  262  Pa.  328.)  The  complaint  will, 
therefore,  be  dismissed. 

Order 

This  matter  being  before.  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaint  and 
answer  on  file,  and  having  been  duly  heard  and  submitted  by 
the  parties  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on  the  date 
hereof  made  and  filed  of  record  a  report  containing  its  findings 
of  fact  and  conclusions  thereon,  which  said  report  is  hereby  ap- 
proved and  made  part  hereof. 

Now,  to-wit,  February  24th,  1919,  it  is  ordered,  That  the 
complaint  in  this  case  be  and  the  same  is  hereby  dismissed. 
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"WILLIAM  A.  ALLEN,  ET  AL.  vs.  BOYERTOWN  ELECTRIC 

CO. 

Electric  companies — Bates — Increase   of— Alleged   to   be  un- 
reasonable and  discriminatory — Contracts  fixing  rates 

Contracts  fixing  rates  do  not  preclude  the  Commission  from 
determining  what  are  just  and  unreasonable  rates,  and  those 
fixed  by  the  Commission  supercede  those  fixed  by  contract. 

New  rates  which,  as  a  result  of  increased  operating  expenses, 
produce  a  lower  net  income  than  resulted  from  the  old  rates  are 
presumably  not  excessive,  especially  when  no  complaint  was  made 
to  the  old  rates. 

Complaint  dismissed  with  leave  to  renew  same  should  operat- 
ing expenses  become  materially  lower. 

Complaint  Docket  No.  2052 
REPORT  AND  ORDER  OF  THE  COMMISSION 
BRECHT,  Commissioner,  Feb.  25.  1919: 

« 

"William  A.  Allen  and  three  other  citizens  of  Boyertown7- 
Berks  county,  filed  a  complaint  alleging  that  the  increased  rates 
of  the  Boyertown  Electric  Company  published  and  posted  to 
become  effective  May  1,  1918,  are  excessive,  unjust  and  unreason- 
able ;  that  the  service  by  reason  of  frequent  interruptions  is  in- 
adequate ;  and  that  current  for  light  and  power  is  furnished  to 
some  consumers  at  a  lower  rate  than  that  specified  in  the  pub- 
lished tariff. 

Respondent  in  its  answer  justified  the  increase  of  rates  in  its 
schedule  on  the  ground  that  it  is  compelled  to  pay  the  Metro- 
politan Edison  Company  from  which  it  obtains  practically  all  its 
supply  amaterial  advance  in  the  rate  charged  for  current,  and 
because  there  has  been  an  abnormal  increase  in  the  cost  of  labor 
and  materials  within  the  past  few  years.  It  denied  any  in- 
adequacy in  the  service,  and  admitted  that  under  a  former  man- 
agement contracts  were  made  with  some  of  the  larger  consumers 
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under  which  lower  rates  have  been  charged  than  those  set  forth 
in  its  new  tariff.  And  it  was  further  averred  that  all  of  these 
contracts  except  two  have  expired  and  that  where  the  contract 
ceases  or  has  ceased  the  parties  must  pay  the  regularly  estab- 
lished rates  under  the  tariff. 

Counsel  for  complainants  in  his  argument  before  the  Com- 
mission stated  and  he  has  also  so  stated  in  his  brief  that  the 
item  of  the  complaint  with  respect  to  the  inadequacy  of  the  ser- 
vice would  not  be  pressed  at  this  time.  That  leaves  for  deter- 
mination in  this  proceeding  the  two  questions  raised  respectively 
with  reference  to  discrimination  and  the  reasonableness  of  the 
rates. 

The  allegation  of  complainants  that  some  of  respondent^ 
patrons  are  charged  a  lower  rate  than  that  specified  in  its  tariff 
is  admitted  by  respondent  as  applying  to  a  few  of  its  larger 
consumers  who  were  given  a  special  rate  under  contract  by  a 
former  management  of  the  company.  The  principle  involved  in 
the  issue  here  raised  has  been  passed  upon  recently  in  several 
cases  by  this  Commission  and  by  the  Supreme  Court  of  the 
State.  In  Ben  Avon  vs.  Ohio  Valley  Water  Co.,  P.  U.  R.  1917C. 
390,  it  was  held  by  this  Commission  that  all  contracts  prescribing 
rates  for  service,  whether  for  a  definite  or  indefinite  period,  do 
not  preclude  the  Commission  from  determining  what  are  just 
and  reasonable  rates.  The  Supreme  Court  in  Leiper  vs.  B.  &  0. 
R.  Co.,  262,  Pa.,  328,  uses  this  language : 

"There  seems  to  be  no  difference  in  principal  between 
the  case  of  a  contract  indeterminate  and  one  that  is  de- 
terminate, nor  is  there  any  difference  in  principle  between 
a  contract  with  a  borough,  with  a  corporation,  or  with  an 
individual.  Any  contract  of  this  character,  whether  for  a 
definite  or  indefinite  period,  must,  give  way  when  its  terms 
conflict  with  the  rates  fixed  in  the  method  prescribed  by  the 
Public  Service  Act  of  1913." 

In  the  case  of  V.  &  S.  Bottle  Co.  vs.  Mountain  Gas  Co.,  261 
Pa.,  P.  U.  R,  523,  104  Atl.  667,  wherein  it  was  passing  upon  a 
contract  between  a  public  utility  and  an  individual,  prescribing 
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rates  for  a  definite  period,  the  Supreme  Court  held  that  such 
contract  became  inoperative  from  and  after  the  effective  date  of 
the  Public  Service  Company  Law. 

These  decisions  of  our  highest  court  bear  directly  upon  the 
point  here  in  issue.  Under  this  interpretation  a  contract  rate 
for  service  cannot  be  held  to  be  valid  where  there  is  an  express 
statute  recpiiring  a  public  utility  to  charge  and  collect  rates  for 
its  service  in  accordance  with  those  prescribed  in  its  regularly 
published  tariff.  An  order  will  therefore  be  made  dii'ecting  the 
respondent  to  cancel  forthwith  all  rate  contracts  which  are  in 
conflict  with  the  schedule  of  rates  and  to  charge  all  consumers 
only  the  rates  established  under  its  duly  authorized  tariff. 

The  respondent  supplies  electric  current  for  light  and  power 
purposes  to  716  consumers  in  Boyertown,  and  to  42  outside  of 
that  municipality  who  reside  in  several  of  the  outlying  towns 
and  intervening  territory.  It  also  delivers  current  at  the  switch 
boards  of  a  few  small  boroughs  a  mile  or  two  distant  for  local 
consumption.  It  owns  a  small  steam  generating  plant  which  is 
used  now  only  as  a  reserve  equipment  in  case  of  an  interruption 
or  suspension  in  the  service.  Its  general  supply  of  current  is 
obtained  from  the  Metropolitan  Edison  Company  of  Reading 
over  two  lines  or  routes  at  convenient  points  of  connection  with 
its  distribution  plant.  The  two  lines  of  transmission  are  so  ad- 
justed by  means  of  switch  connections  with  separate  units  of  the 
generating  system  that  continuity  of  service  is  insured  over  one 
or  the  other  circuit. 

There  were  no  estimates  submitted  to  show  what  it  would 
cost  respondent  to  generate  its  own  current.  It  was,  however, 
contended  on  its  behalf  that  because  of  the  larger  generating 
units  in  the  Metropolitan  system  it  is  cheaper  to  purchase  cur- 
rent from  the  latter  than  to  produce  its  own  power.  "While  this 
is  not  conclusive  of  that  fact,  yet  it  is  safe  to  assume  under  all 
the  circumstances  present  that  the  contention  of  the  respondent 
is  correct,  and  that  it  is  in  this  instance  at  least  a  proper  operat- 
ing economy  to  purchase  its  current  from  the  Metropolitan  com- 
pany. 

The  present  management  acquired  control  of  respondent's 
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property  by  purchase  in  July,  1916.  No  figures  were  offered  to 
show  what  was  paid  for  the  property,  nor  were  any  estimates  sub- 
mitted which  were  designed  to  show  the  value  of  the  property  at 
present  or  at  any  time  heretofore.  It  was  shown  that  the  entire 
property  is  carried  on  the  books  of  the  company  at  a  valuation  of 
$92,883.96  under  nineteen  general  items  including  one  for 
engines  and  generators  at  $26,509.63.  This  valuation  is  made 
up,  the  Assistant  Treasurer  of  the  company  testified,  of  an  in 
ventory  of  property  taken  when  the  present  owners  took  posses- 
sion of  the  plant  which  amounted  to  $75,103.67,  and  of  money 
expended  in  additions  and  improvements  made  since  then 
amounting  to  $17,000.  The  authorized  capital  stock  of  the  com- 
pany is  $60,000  and  has  all  been  issued.  There  are  no  outstand- 
ing bonds  but  there  is  an  indebtedness  on  current  notes  of 
$17,500. 

The  gross  receipts  and  total  operating  expenses  including 
taxes  under  the  old  and  new  rates  were  shown  by  respondent  to 
be  as  follows  for  the  years  1917  and  1918 : 

1917.    Old  Bates.    Actual  Amounts 

Gross  receipts,    $31,714  96 

Total  operating  expenses   22,733  29 

Total  net  income   $8,981  67 

1918.    New  Rates.  Estimated. 

Gross  receipts,    $35,589  73 

Total  operating  expenses   30,103  22 

Total  net  income   $5,486  51 

The  receipts  for  1918  are  based  upon  the  business  done  by 
respondent  in  1917  allowing  an  increase  of  10%  for  new  busi- 
ness, and  were  obtained  by  applying  the  new  rates  to  that  amoum 
of  consumption.  The  increase  in  revenue  produced  under  tbp 
new  rates  and  the  assumed  10%  increase  in  the  volume  of  busi- 
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ness  were  obtained  by  applying  the  old  and  new  rates  respec- 
tively to  the  consumption  of  actual  current  for  the  months  of 
April  and  May  1917  and  1918,  which  were  taken  as  typical  of 
the  business  for  those  years.  The  operating  expenses  for  1918 
on  thai?  amount  of  business  were  submitted  in  detail  and  show 
that  the  increased  cost  of  operation  was  due  almost  entirely  to 
the  higher  rates  which  respondent  is  obliged  to  pay  for  its  cur- 
rent, and  to  the  abnormal  increase  in  the  price  for  labor  and 
materials.  A  comparison  of  the  operating  figures  given  above 
shows  a  decrease  in  net  income  under  the  new  rates  of  approxi- 
mately $3500  in  1918  under  existing  economic  conditions. 

In  the  operating  figures  submitted  there  was  no  provision 
made  for  annual  depreciation.  The  chief  witness  for  respond- 
ent who  seemed  qualified  to  speak  advisedly  testified  that  the 
average  life  of  an  electric  plant  like  the  one  at  Boyertown  is 
about  20  years,  that  pole  lines,  transformers,  meters,  lamps  and 
other  elements  of  equipment  must  frequently  be  replaced  in  less 
time,  and  that  at  least  5  %  for  annual  depreciation  should  be 
allowed  to  be  charged  in  the  present  instance.  Under  the  evi- 
dence and  the  general  experience  of  electric  light  and  power 
companies  the  Commission  is  of  opinion  that  the  respondent 
should  be  allowed  to  set  aside  annually  4%  as  a  reserve  depre- 
ciation fund. 

As  already  noted  there  was  no  valuation  of  respondent's 
property  introduced  in  evidence.  The  company  apparently 
rested  its  case  upon  the  abnormal  increase  in  operating  costs  and 
a  consequent  decrease  in  its  annual  net  income  to  justify  the 
rates  under  its  new  schedule  It  was  shown  that  its  net  income 
was  $4,051.94  in  1913;  $6,756.00  in  1915;  $4,093.23  in  1916: 
$8,981.67  in  1917,  and  $5,486.51  (estimated)  in  1918. 

The  reduced  net  income  for  1918  under  the  new  rates  is 
evidently  due  mainly  to  the  prevailing  high  prices  ruling  in 
operating  cost.  The  gross  receipts  for  that  year  show  an  increase 
under  the  new  tariff  of  $3,874.77,  and  the  operating  expenses  an 
increase  of  $7,369.93,  leaving  a  net  balance  of  about  $3,500  less 
than  under  the  old  rates  of  1917. 

The  former  rates  were  apparently  satisfactory,  and  pre- 
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dieted  upon  that  fact  the  net  income  derived  under  them  could 
not  be  maintained  to  have  been  unreasonable  or  excessive.  The 
companies'  figures  for  1918  show  a  net  return  for  that  year 
considerably  lower  than  in  1916  and  in  1917.  It  therefore  would 
appear  to  be  reasonable  to  presume  in  the  absence  of  definite  and 
conclusive  evidence  to  the  contrary,  that  the  respondents  should 
not  be  restrained  under  existing  operating  conditions,  from  ap- 
plying rates  that  are  earning  a  lower  net  revenue  than  the  com- 
panies obtained  under  the  old  tariff. 

From  the  position  taken  by  respondent  in  defending  its 
action  it  would  appear  that  the  tariff  under  attack  was  filed  to 
provide  an  emergency  rate  to  continue  in  effect  at  least  during 
the  period  of  the  high  prices  recently  prevailing.  Counsel  for 
respondent  so  maintained  in  his  brief.  This  in  substance  is 
implying  that  when  the  cost  of  labor  and  materials  resumes  a 
normal  and  stabilized  level  there  will  be  a  revision  of  rates  filed 
under  a  new  tariff.  The  Commission  accordingly  finds  under 
circumstances  now  controlling  that  the  complaint  should  be  dis- 
missed with  the  privilege  accorded  to  complainants  to  file  a  new 
complaint,  if  they  so  desire,  should  the  present  rates  be  continued 
when  expenses  for  operation  and  plant  maintenance  have  fallen 
sufficiently  to  indicate  that  the  net  earnings  of  the  respondent 
may  show  a  material  increase  per  annum. 

An  order  will  issue  requiring  respondent  to  annul  all  con- 
tracts prescribing  rates  for  service  for  variance  with  the  proposed 
tariff  within  30  days  after  receipt  of  this  notice,  and  dismissing 
this  complaint  with  respect  to  the  feature  of  rates  without  pre- 
judice. 

Order. 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file  and  having  been  didy  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having,  on  the  date  hereof,  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  ami 
made  part  hereof. 
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Now,  to-wit,  February  25,  1919,  it  is  ordered  (1)  That  the 
Boyertown  Electric  Company,  within  thirty  days  from  the 
receipt  of  this  order,  cancel  forthwith  all  rate  contracts  which 
are  in  conflict  with  the  schedule  of  rates,  and  charge  all  con- 
sumers only  the  rates  established  under  its  duly  authorized  tariff. 

(2)  That  the  complaint  insofar  as  it  pertains  to  the  increase 
in  rates  effective  May  1,  1918.  be.  and  the  same  hereby  is,  dis- 
missed without  prejudice  to  complainants  to  file  a  new  complaint, 
if  they  so  desire,  should  the  present  rates  be  continued  when 
expenses  for  operation  and  plant  maintenance  have  fallen  suf- 
ficiently to  indicate  that  the  net  earnings  of  the  respondent  may 
show  a  material  increase  per  annum. 


CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING 
MONDAY,  MARCH  17,  1919. 

Harrisburg 
Arguments 

Monday,  March  17,  1919  1:30  P.  M. 

C.  2153.    Pittsburgh  Steel  Company  vs.  Monongahela  Rail- 
way Company  and  Pittsburgh  &  Lake  Erie  Railroad  Company 
In  re:  Alleged  excessive  charge  for  the  transportation  of  coke 
from  the  Klondike  Coal  Region  to  Monessen.  Pa.:  praying  for 
reparation. 

C.  2154.  Pittsburgh  Steel  Company  vs.  Pittsburgh  &  Lake 
Erie  Railroad  Company.  In  re:  Alleged  excessive  charge  for 
the  transportation  of  coal  between  points  within  the  seven  mile 
radius  to  Monessen,  Pa.,  praying  for  reparation. 

C.  1927.  City  of  New  Castle  vs.  City  of  New  Castle  Water 
Company.  In  re:  Alleged  unjust  and  unreasonable  increase  in 
rates  for  water  service:  inadequate  service,  and  averring  that 
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proposed  increase  will  violate  the  terms  and  conditions  of  ordi- 
nance of  the  City  of  New  Castle. 

C.  2450.  City  of  New  Castle,  et  al:  vs.  City  of  New  Castle 
Water  Company.  In  re:  Alleged  refusal  to  extend  water  mains 
from  Clayton  street  northwardly  along  Fifth  street,  a  distance 
of  268  feet  in  the  Seventh  ward  of  the  City  of  New  Castle,  Pa. 

C.  2580.  Western  Union  Telegraph  Company  vs.  West 
Penn  Power  Company.  In  re:  Alleged  proposed  construction 
of  collinear  line  over  the  facilities  of  complainant  company  from 
the  west  borough  line  of  the  borough  of  Washington  for  a  dis- 
tance of  1475  feet  along  the  National  Highway  to  the  township 
road  leading  to  Prosperity  Pike,  North  Franklin  township, 
Washington  county,  Pa.,  in  violation  of  General  Order  No.  13 
of  the  Public  Service  Commission. 

C.  2617.    John  Adams,  et  al.  vs.  Roy  L.  Thorpe. 

C.  2619.    John  Adams,  et  al.  vs.  Peter  C.  Jobe. 

In  re :  Alleged  continuation  of  operation  of  auto  buses  as  a 
common  carrier  between  city  of  McKeesport,  Allegheny  county 
and  West  Elizabeth,  Washington  county,  Pa.,  in  violation  of 
order  of  the  Public  Service  Commission. 

A.  2133-1918.    Harvey  Penn. 
A.  2145-1918.    Roy  L.  Thorpe. 
A.  2146-1918..    Peter  C.  Jobe. 
A.  2291-1919.    Penn  Brothers. 
A.  2295-1919.    Ross  F.  Lee. 

Application  of  the  above  to  operate  auto  buses  as  a  common 
carrier  between  McKeesport,  West  Elizabeth  and  Elrama. 

HOLLIDAYSBURG 

Hearings 

Tuesday,  March  IS,  1919  10:00  A.  M. 

C.  2651.    Koontz  &  Hetrick  vs.  Ralph  Ton  &  Frank  Riser. 
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In  re :  Alleged  operation  of  auto  buses  between  Hollidaysburg 
and  Roaring  Spring,  Blair  county,  Pa.,  without  having  first 
obtained  a  certificate  of  public  convenience. 

Harrisburg 

1:30  P.  M. 

A.  2341-1919.  Application  of  the  Springfield  Consolidated 
Water  Company  for  permission  to  file  a  new  schedule  of  rates. 

2:00  1'.  M. 

C.  2586.  R.  M.  Renfrew.  John  Kane  and  AY.  L.  Thompson 
vs.  Fayetteville  Water  Company.  In  re:  Alleged  unjust  and 
unreasonable  increase  in  rates  for  water  service  in  Fayetteville. 
Franklin  county.  Pa.,  effective  January  1.  1919. 

Harrisbtjrg 

Hearings 

Wednesday,  March  19,  1919  9:30  A.  M. 


c. 

2369. 

S.  T.  Moore, 

c. 

2385. 

West  Shore  Firemen's  Union, 

c. 

2386. 

Council  and  Citizens  of  West  Fairview 

c. 

2387. 

Scott  J.  Hake, 

c. 

2388. 

Robert  E.  Cahill. 

c. 

2389. 

Galen  L.  Naylor, 

c. 

2390. 

Borough  of  Carlisle. 

c. 

2391. 

R.  M.  Weidler, 

c. 

2401. 

J.  C.  Strickner, 

c. 

2405. 

John  H.  Roth,  et  al., 

c. 

2406. 

J.  Fred  Hummel,  et  al., 

vs. 

Valley  Railways  Company. 

In  re :  Alleged  unjust  and  unreasonable  increase  in  rates. 

C.  2260.  J.  W.  Heekert  &  Calvin  J.  Header  vs.  Hegins 
Water  Company.  In  re :  Alleged  unjust  and  unreasonable  in- 
crease in  rates  effective  August  1,  1918. 
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A.  2342-1919.  Application  of  Herman  G.  Neumyer  for 
right  to  operate  auto  buses  as  common  carrier  between  New  Cum- 
berland, Cumberland  county,  and  Marsh  Run,  York  county. 

A.  2359-1919.  Application  of  Patton  Water  Company  for 
the  approval  of  the  sale  of  its  plant,  property,  rights,  privileges, 
equipment  and  franchises  to  the  borough  of  Patton. 

A.  2360-1919.  Application  of  the  borough  of  Patton  for 
the  approval  of  the  acquisition,  construction  and  beginning  of 
exercise  of  right  to  operate  a  system  of  water  works  in  said  bor- 
ough by  the  acquisition  of  the  plant  of  the  Patton  Water  Com- 
any. 

Harrisburg 

Hearings 

Tuesday,  March  20,  1919  9:30  A.  M. 

C.  2211.  Charles  P.  Schaub  vs.  Mechanicsburg  Gas  and 
Water  Company.  In  re:  Alleged  unjust  and  excessive  rates  for 
gas  in  the  borough  of  Mechanicsburg,  effective  June  28,  1918. 

A.  2352-1919.  The  Kersey  Railroad  Company  for  construc- 
tion of  crossing  at  grade  over  public  highway  at  Force,  in  Jay 
township,  Elk  county. 

A.  2353-1919.  The  Kersey  Railroad  Company  for  construc- 
tion of  crossing  at  grade  over  public  highway  at  Tyler,  in  Huston 
township,  Clearfield  county. 

A.  2361-1919.  Application  of  the  Philadelphia  &  Reading 
Railway  Company  for  approval  of  the  construction  of  a  siding 
on  American  street  south  of  Cumberland  street  to  the  property 
of  Rex  &  Company,  in  the  City  of  Philadelphia. 

Towanda 

10:00  A.  M. 

C.  1990.  W.  H.  Spencer  &  W.  G.  Schrier  vs.  Waverly, 
Sayre  &  Athens  Traction  Company.  In  re  :Alleged  unjust  and 
unreasonable  increase  in  rate  of  fare  between  the  boroughs  of 
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Sayre,  Athens  and  South  Waverly  in  Bradford  county,  Pa., 
effective  April  7,  1918,  and  averring  that  such  increase  is  in  vio- 
lation of  contracts  entered  into  between  respondent  company 
and  said  boroughs. 

C.  2375.  W.  H.  Spencer  &  W.  G.  Sehrier  vs.  Waverly. 
Sayre  &  Athens  Traction  Company.  In  re :  Alleged  unjust  and 
unreasonable  increase  in  rates  of  fare,  effective  October  13,  1918. 

C.  2623.  J.  J.  Morley,  et  al.  vs.  William  G.  McAdoo,  Direc- 
tor General,  Lehigh  Valley  Railroad  Company  and  Susquehanna 
&  New  York  Railroad  Company.  In  re:  Alleged  unjust  and 
excessive  freight  rate  on  bituminous  coal  from  Weston,  Pa.,  to 
the  various  industries  in  Towanda,  Pa. 

Lebanon 
Hearings 

Thursday,  March  20  9:30  A.  M. 

C.  2562.  The  Heights  AVater  Company  vs.  Lebanon  Con- 
solidated Water  Company.  In  re :  Alleged  inadequate  supply 
and  unsanitary  condition  of  water  furnished  for  domestic  pur- 
poses to  residents  of  the  Eighth  ward,  of  the  city  of  Lebanon,  Pa. 

C.  2607.  William  Borgner,  et  al.  vs.  Lebanon  Consolidated 
Water  Company.  In  re:  Alleged  unsanitary,  inadequate  and 
insufficient  water  supply  in  the  Ninth  ward  of  the  city  of 
Lebanon,  Pa. 

C.  2555.  Maxwell  Krause,  et  al.  vs.  The  Heights  Water 
Company.  In  re:  Alleged  inadequate  service,  unsanitary  con- 
dition of  water  and  excessive  rates  in  the  city  of  Lebanon,  Pa. 

C.  2570.  Harry  D.  Levan,  et  al.  vs.  City  of  Lebanon.  In 
re:  Alleged  inadequate  and  insufficient  supply  of  water  in  the 
Eighth  ward  of  the  city  of  Lebanon,  Pa. 
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SCRANTON  ' 

Friday,  March  21  J 0:00  A.  M. 

C.  2620.    City  of  Carbondale, 
C.  2629.    Borough  of  Archbald, 
vs. 

Delaware  and  Hudson  Company. 
In  re :  Alleged  inadequate  and  insufficient  passenger  train 
service  between  the  City  of  Scranton  and  the  City  of  Carbondale 
Pa. 

C.  2642.  Motor  Club  of  Lackawanna  County  vs.  Erie  Rail- 
road Company.  In  re :  Alleged  dangerous  grade  crossing  in  the 
borough  of  Elmhurst,  Lackawanna  county.  Pa. 

C.  2645.  Motor  Club  of  Lackawanna  County  vs.  Delaware, 
Lackawanna  &  Western  Railway  Company.  In  re:  Praying  that 
respondent  be  required  to  discontinue  the  use  of  switch  and 
abandon  the  right  of  way  between  Clarks  Summit  and  New  Mil- 
ford,  Pa. 

C.  2701.  Treslarville  Telephone  Company  vs.  Paupack 
Telephone  Company.  In  re :  Alleged  unjust  charge  for  tele- 
phone service  in  violation  of  contract  between  the  parties  at  in- 
terest. 
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Attorney  General's  Department 


IN  BE :  PUBLICATION  OF  WEEKLY  PERIODICAL  CON- 
TAINING ADVERTISEMENTS  BY  PROSPECTIVE 
EMPLOYERS 

The  publication  of  paid  advertisements  alone  does  not  make 
the  publisher  an  " employment  agent"  within  the  meaning  of 
Section  2  of  the  Act  of  June  7,  1915,  P.  L.  S3S. 

Opinion  to  Hon.  Walter  McNichols,  Acting  Commissioner  of 
Labor  and  Industry,  Harrisburg,  Pa. 

EMERSON  COLLINS,  Dep.  Atty.  Gen.,  March  11,  1919: 

There  was  duly  received  your  communication  of  the  5th 
inst.,  to  the  Attorney  General,  requesting  an  opinion  relative  to 
the  following  stated  case  : 

There  is  being  issued  in  this  Commonwealth,  weekly,  a  cer- 
tain publication  in  pamphlet  form  under  the  name  or  title  of 
"Jobs."  According  to  the  statement  of  the  Director  of  the 
Bureau  of  Employment  and  from  an  examination  of  the  copy  of 
this  publication  accompanying  your  communication,  it  appears 
to  be  exclusively  an  advertising  one,  containing,  at  stipulated 
rates,  advertisements  of  various  prospective  employers  advertis- 
ing for  employes  and  also  for  sale  and  rent  advertisements. 

The  question  submitted  by  you  is  whether  the  issuing  of  this 
publication  constitutes  engaging  in  the  business  of  an  employ- 
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ment  agent  within  the  meaning  of  the  Act  of  June  7,  1915,  P. 
L.  838. 

Section  2  of  this  Act  defines  the  term  ' '  employment  agent, ' ' 
as  therein  used,  to  "mean  every  person,  co-partnership,  associa- 
tion or  corporation  engaged  in  the  business  of  assisting  employ- 
ers to  secure  employes,  and  persons  to  secure  employment,  or  of 
collecting  and  furnishing  information  regarding  employers  seek- 
ing employes,  and  persons  seeking  employment.'" 

The  true  import  of  this  definition  is  to  be  read  in  the  light 
of,  and  sought  in,  the  Act  taken  as  a  whole.  In  my  opinion,  it 
would  be  giving  the  above  quoted  provision  an  unwarranted 
construction  to  hold  that  the  mere  issuing  of  a  publication  con- 
taining advertisements  of  an  employer  seeking  employes,  and 
popularly  called  "want  advertisements"  would  in  itself  be 
deemed  the  business  of  an  employment  agent.  It  is  a  matter  of 
common  knowledge  and  every-day  observation  that  newspapers 
carry  such  advertisements  extensively,  and  which  are  for  the 
precise  purpose,  to  use  the  words  of  the  Act,  "of  furnishing  in- 
formation regarding  employers  seeking  employes."  This  is  an 
important  part  of  the  business  of  a  newspaper.  Certainly  it 
could  not  be  contended  that  this  requires  a  license  as  an  employ- 
ment agent.  I  see  no  distinction  in  principle  between  the  case 
of  a  newspaper  carrying  advertisements  of  that  class  and  that 
of  a  publication  which  is  exclusively  an  advertising  medium 
carrying  such.  The  fact  that  in  one  instance  it  is  only  a  part 
of  the  business  and  in  the  other  the  whole  thereof  would  not  be 
material  in  the  legal  aspect. 

Every  advertisement  wherever  published  or  however  issued 
having  for  its  object  the  bringing  together  of  employers  and  em- 
ployes is  furnishing  information  to  those  seeking  employers  or 
employes,  and  might  literally  be  held  to  fulfill  what  the  Act 
defines  as  an  "employment  agent,"  but  it  is  obvious  that  this  is 
not  what  is  meant  by  the  term  "collecting  and  furnishing  infor- 
mation" as  the  same  is  used  therein.  While  the  Legislature  may 
fix  its  own  definition  in  a  statute,  yet  it  is  a  settled  rule  that 
"general  words  and  phrases,  however  wide  or  comprehensive  in 
their  literal  sense"  must  be  construed  as  strictly  limited  to  the 
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objects  of  the  Act.  EndUch  on  the  Interpretation  of  Statutes, 
113.  The  intent  is  to  be  followed,  although  contrary  to  the 
letter. 

You  are  therefore  advised  that  the  above  stated  case  does 
not  in  itself  constitute  engaging  in  the  business  of  an  employ- 
ment agent  under  the  above  cited  Act  of  1915. 


IN  RE:  SALE  BY  TRUST  COMPANY  OF  UNDIVIDED 
INTEREST  IN  LOANS  SECURED  BY  BOND  AND 
MORTGAGE 

The  sale  to  its  customers  by  a  trust  company  of  an  undivided 
interest  in  loans  secured  by  bond  and  mortgage,  and  the  issuing 
of  certificates  evidencing  such  sale,  is  not  in  violation  of  any  law 
of  the  Commonwealth. 

Opinion  to  Hon.  John  S.  Fisher,  Commissioner  of  Banking. 
Harrisburg,  Pa. 

B.  J.  MYERS,  Dep.  Atty.  Gen.,  March  11,  1919 : 

Your  letter  of  the  27th  ultimo,  submitting  a  plan  which  has 
been  outlined  by  a  certain  Trust  Company,  of  Philadelphia,,  for 
the  sale  to  its  customers  of  an  undivided  interest  in  loans  secured 
by  bond  and  mortgage,  and  requesting  an  opinion  as  to  the 
legality  of  this  line  of  business  when  carried  on  by  a  trust  com- 
pany, is  received. 

This  Trust  Company  is  incorporated  under  Section  29  of 
the  General  Incorporation  Act,  approved  the  twenty-ninth  day 
of  April,  A.  D.  1874,  P.  L.  73,  as  supplemented  by  the  Act  ap- 
proved the  twenty-fourth  day  of  May.  A.  D.  1881,  P.  L.  22. 

The  plan,  as  set  forth  in  the  letter  of  the  Treasurer  of  said 
Trust  Company  to  you,  is  as  follows : 

The  Trust  Company  is  to  buy  first  mortgages  on  real  estate, 
not  over  sixty  per  cent,  of  the  market  value,  and  issue  to  its 
customers  certificates  setting  forth  that  said  Trust  Company  has 
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assigned  or  sold  a  part  of  the  bond  accompanying  said  mortgage 
to  said  customer.  This  certificate  would  guarantee  the  pay- 
ment of  principal  and  interest  on  that  portion  of  the  bond  and 
mortgage  assigned  to  the  customers,  less  a  certain  percentage  of 
said  interest  retained  by  the  Trust  Company  to  pay  it  for  its  ser- 
vices in  guaranteeing  and  collecting  the  interest  and  paying  the 
same  over  to  the  assignee  or  holder  of  the  certificate. 

I  see  nothing  in  the  plan,  as  set  forth,  contrary  to  the  laws 
relating  to  trust  companies.  In  fact,  trust  funds  are  often  in- 
vested by  trust  companies  in  large  mortgages  and  certificates 
issued  to  fiduciaries,  or  usually  to  the  trust  company,  itself,  as 
fiduciary,  for  a  certain  portion  of  said  mortgage,  setting  forth 
the  amount  of  the  mortgage  assigned  to  the  particiilar  trust.  In 
this  way  the  funds  of  a  trust  which  are  in  a  small  amount  can 
be  invested  in  a  first  class  mortgage,  and,  in  my  opinion,  the 
sale  to  its  customers  by  a  trust  company  of  an  undivided  interest 
in  loans  secured  by  bond  and  mortgage,  and  certificate  issued 
evidencing  such  sale  in  the  form  submitted  by  said  Trust  Com- 
pany, is  not  in  violation  of  any  law  of  the  Commonwealth. 
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Workmen's  Compensation  Board 

V  / 

DETERMINATION  OF  COMPENSATION  UNDER 
AGREED  FACTS 

ANNIE  L.  WALSH  vs.  RICHARD  WALSH  &  SONS,  INC. 

Employer  and  employe — Executive  officers  of  corporations 
The  executive  officers  of  a  corporation  are  not  employes  with- 
in the  meaning  of  the  Workmen's  Compensation  Act. 

Petition  for  determination  of  compensation  under  agreed 
facts.    Compensation  refused. 

MACKET,  Chairman,  March  8,  1919  : 

Upon  the  within  agreed  facts,  compensation  is  denied  upon 
the  authority  of  Bastheim  vs.  Henry  Wilkins,  Inc.  4  Dep.  Re- 
ports 1039  also  reported  in  Mackey's  Court  Decisions,  P.  225, 
wherein  President  Judge  Shaeffer  of  the  Common  Pleas  of  Alle- 
gheny county  sustained  the  Board  in  an  opinion  written  by  Com- 
missioner Scott  as  reported  in  3  Department  Reports  3355,  also 
reported  in  the  Pennsylvania  Workmen's  Compensation  Board 
Decisions  Vol.  2,  P.  483,  wherein  we  have  said  "The  executive 
officers  and  directors  of  a  corporation  theoretically  and  in  a 
broad  sense  serve  it,  but  in  the  ordinary  and  usual  sense  they 
control  and  direct  its  activities  and  in  this  practical  and  real 
sense  they  are  its  master.  It  does  not  appear  consistent  with 
the  occasion  and  policy  dictating  the  act  that  the  Legislature  had 
in  mind  the  anomalous  relation  of  an  executive  officer  who  may 
do  work  for  his  corporation  of  a  nature  similar  to  that  of  its 
other  employes  as  being  entitled  to  compensation  in  case  of  acci- 
dent. The  main  intent  it  would  seem  was  the  relief  of  work- 
men. The  shifting  of  the  burden  of  loss  arising  from  injuries 
sustained  in  industry  upon  the  industry  as  represented  by  the 
employer  and  not  upon  the  employe,  regardless  of  the  cause  of 
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circumstances  of  the  injury  *  *  *  *  the  intention  of  the 
Legislature  to  limit  the  benefits  of  the  act  to  those  workmen  or 
laborers  whose  activities  are  directed  and  controlled  by  others 
and  who  serve  for  wages  or  modest  salaries  as  distinguished 
from  executive  officers  of  a  corporation,  who  in  a  large  measure 
initiate  and  direct  the  affairs  of  a  corporation  is  indicated  by  the 
limitation  of  the  amounts  of  compensation  payable,  by  regulat- 
ing the  times  of  payment  suited  to  or  commensurate  with  the  cir- 
cumstances and  limited  income  of  the  ordinary  wage-earner 
rather  than  to  the  responsible  position  in  life  of  the  person  who 
has  the  skill  and  ability  to  command  the  place  of  an  executive 
officer  of  a  corporation  and  the  salary  attached  thereto. ' ' 


REVIEW  OF  AGREEMENTS 
CARRIE  L.  FINDLAY  vs.  LIT  BROTHERS 

Final  receipt — Review  of — Mistake — Disability  not  terminated 

A  final  receipt  signed  by  one  who  has  not  recovered  from 
disability  resulting  from  an  accident,  will  be  set  aside  by  the 
Board. 

Petition  for  Review  of  Compensation  Agreement  No.  517- 
397.    Receipt  set  aside. 

MACKEY,  Chairman,  March  8,  1919 : 

On  January  12,  1918,  the  claimant  and  her  employer, 
through  the  Travelers'  Insurance  Company,  executed  a  com- 
pensation agreement  providing  for  weekly  compensation  because 
of  an  accident  suffered  by  her  in  the  course  of  her  employment 
on  December  14,  1917.  On  January  12,  1918,  the  claimant 
signed  a  paper  purporting  to  be  a  final  receipt  for  compensation 
due  under  the  said  agreement.  The  receipt  stated  that  the 
money  was  thus  paid  because  the  claimant  would  be  able  to  re- 
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turn  to  work  on  the  fourteenth  day  of  that  month.  On  Decem- 
ber 13,  1918,  the  claimant  filed  a  petition  praying  the  Board  to 
review  the  said  receipt  on  the  ground  of  a  mistake  and  in  sup- 
port of  that  allegation  the  petition  set  out  the  following  facts: 
"On  the  date  the  said  agreement  was  signed  I  had  no  glasses, 
they  being  broken,  and  I  could  not  see  what  I  signed  and  its  con- 
tents were  not  made  known  to  me  and  I  was  not  aware  that  it 
was  a  final  receipt,  that  it  would  terminate  my  compensation. 
I  was  then  still  disabled  and  my  injury  prevented  me  from  work- 
ing until  October  1,  1918."  The  defendant's  answer  denied 
these  averments  and  a  hearing  upon  the  same  was  held  by  the 
Board  January  8,  1919. 

The  claimant  very  seriously  attacked  the  integrity  of  the 
receipt,  in  that  she  denied  that  certain  portions  of  it  were  filled 
in  at  the  time  she  attached  her  signature,  and  that  she  was  not 
made  acquainted  with  its  nature  or  the  effect  of  its  provisions, 
but  was  under  the  impression  that  she  was  merely  executing  an 
ordinary  receipt  for  weekly  payments  which  had  accrued  up  to 
that  time.  The  inquiry  of  the  Board,  however,  had  for  its  object 
the  determination  of  the  claimant's  real  physical  condition  at 
the  time  of  the  execution  of  the  paper  and  her  condition  up  to 
the  time  that  she  claimed  that  her  injuries  had  continued, 
namely,  October  1.  1918.  We  hold  that  even  had  she  believed 
that  she  had  entirely  recovered  from  her  injuries  and  had  exe- 
cuted a  receipt  which  was  marked  "final"  when  thoroughly  ap- 
preciating its  force  and  effect,  but  if  as  a  matter  of  fact,  she 
had  not  recovered  from  the  injuries  suffered  by  her  for  which 
the  compensation  agreement  had  been  executed  or  if  subse- 
quently within  the  period  of  the  running  of  the  agreement  there 
would  have  been  a  recurrence  of  her  disability  due  to  the  said 
accident,  then  it  would  become  our  duty  to  disapprove  of  the 
said  receipt  in  order  that  the  original  agreement  should  be  re- 
vived and  compensation  should  follow  as  a  consequence  thereof. 

After  hearing  the  testimony  for  and  against  the  allegations 
of  the  petition,  we  find  as  a  fact  that  at  the  time  of  the  execution 
of  the  receipt,  the  claimant  had  not  recovered,  but  was  still  suf- 
fering total  disability  because  of  injuries  for  which  the  compen- 
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sation  agreement  was  drawn,  and  that  the  said  disability  con- 
tinued until  October  1,  1918. 

Said  final  receipt  is  accordingly  disapproved  and  set  aside  as 
though  the  same  had  never  been  executed.  Upon  the  payment 
of  compensation  now  due  under  the  said  agreement  up  to  and 
including  October  1st  1918,  the  said  agreement  wil  be  formally 
terminated  by  the  Board  upon  presentation  of  a  petition  by  the 
Insurance  Carrier. 


REVIEW  OF  AGREEMENTS 
TONY  ZACHTILLO  vs.  LOGAN  COAL  CO. 

Agreements — Review  of — Mistake — Employe  alleged  not  entitled 
to  compensation — Contrib utofy  negligence 

The  Board  has  no  power  to  grant  relief  when  a  party  entered 
into  an  agreement  under  a  mistake  of  law. 

Contributory  negligence  on  the  part  of  an  employe  does  not 
deprive  him  of  his  right  to  compensation. 

Petition  for  review  of  Compensation  Agreement  No.  523779. 
Petition  dismissed. 

SCOTT,  Commissioner,  March  8,  1919 : 

The  claimant  in  this  case  sustained  an  injury  while  working 
in  the  mine  of  the  defendant,  which  resulted  in  the  fracture  of 
his  leg  below  the  knee,  with  severe  lacerations  of  the  leg.  An 
agreement  was  entered  into  between  the  claimant  and  the  de- 
fendant by  its  insurance  carrier,  providing  for  the  payment  of 
weekly  compensation  in  the  sum  of  ten  dollars.  The  defendant 
has  paid  compensation  to  the  claimant  at  this  rate  up  to  the 
time  of  filing  its  petition  for  review,  to-wit:  January  6,  1919. 
The  grounds  for  review  set  up  in  the  defendant's  petition  are 
that  the  agreement  was  entered  into  under  a  mistake  and  further 


1919 


Department  Reports  of  Pennsylvania. 


559 


alleging  that  the  claimant  was  not,  under  the  facts  of  the  em- 
ployment, entitled  to  any  compensation  for  the  reason  that  the 
accident  occurred  upon  the  haulageway  of  the  mine  and  that  the 
mining  laws  of  the  State  of  Pennsylvania  make  it  unlawful  for 
a  miner  to  go  to  his  working  place  in  the  mine  by  means  of  the 
general  haulageway  and  that  there  was  in  this  mine  manways 
provided  by  which  the  claimant  could  go  to  and  from  his  work 
in  the  mine  without  travelling  upon  the  haulageway. 

This  petition  must  be  dismissed  and  the  agreement  approved 
for  the  reason  that  the  mistake,  if  any  was  made  on  the  part  of 
the  defendant  at  the  time  of  the  signing  of  the  agreement,  was 
a  mistake  as  to  the  liability  of  the  defendant  and  therefore  a 
mistake  inlaw  which  this  Board  thinks  it  has  not  power  to 
relieve  the  defendant  from. 

The  testimony  taken  on  the  hearing  also  shows  that  at  the 
time  of  the  accident  the  mine  was  unusually  busy  and  the  man- 
way  provided,  as  reqtdred  by  law,  was  not  in  good  condition  the 
entire  length  so  that  the  claimant  had  reason  for  using  the  haul- 
ageway. Moreover  it  has  been  held  by  this  Board  in  Watson 
vs.  Pittsburgh  Coal  Co.,  reported  in  Dep.  Eep.  Vol.  2,  page  2879, 
that  wilful  violation  of  the  provisions  of  the  Pennsylvania  Bitu- 
minous Coal  Mining  Law  by  an  employe  will  not  defeat  his  right 
to  compensation  if  his  injury  was  the  result  of  an  accident  in 
the  course  of  his  employment  in  the  mine. 

This  decision  of  the  Board  has  been  affirmed  by  Judge 
Davis  of  the- Court  of  Common  Pleas  of  Allegheny  county. 

The  facts  presented  for  the  consideration  of  the  Board  on 
this  petition  as  well  as  the  law  applicable  thereto  justify  its  dis- 
missal and  the  agreement  heretofore  entered  into  is  therefore 
approved  as  provided  for  under  Section  423  of  the  Compensation 
Act. 
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HEAEINGS  DE  NOVO 

ESTHER.  HEIM  vs.  PHILA.  &  READING  GOAL  &  IRON  CO. 

Violence  to  the  physical  structure  of  the  body — Fall — Accident  in 
the  course  of  employment — Presumption,  in  absence  of  proof 
to  contrary. 

When  the  dead  body  of  an  employe-  is  found  on  the  premises 
of  his  employer,  at  or  near  his  regular  place  of  service,  under  cir- 
cumstances fairly  indicating  an  accidental  death  which  probably 
occurred  dining  the  usual  working  hours  of  the  deceased,  the  in- 
ference may  fairly  be  drawn  in  the  absence  of  evidence  to  the 
contrary,  that  the  employe  teas  injured  in  the  course  of  his  em- 
ployment. 

Hearing  de  novo  held  fit  Pottsville,  Pa,,  Jan.  30,  1919. 
Compensation  awarded. 

MACKEY,  Chairman,  Mar.  8,  1919 : 

The  above  entitled  case  is  an  action  by  the  mother  of  a  de- 
ceased employe  to  recover  compensation  because  of  the  death  of 
her  son.  The  nature  of  the  proofs  before  the  Referee  were  such 
that  his  ultimate  conclusion  upon  which  his  award  rested, 
namely,  "that  the  deceased  Harry  S.  Heim  met  with  an  accident 
on  December  3,  1917  while  engaged  in  the  regular  course  of  the 
business  of  the  defendant  and  while  upon  the  premise* 
of  the  defendant  sustained  injuries  which  caused  his  death 
on  the  same  day,"  was  based  upon  inference  drawn  from 
circumstantial  evidence.  Being  mindful  of  the  recent  expres- 
sions of  the  Supreme  Court  in  a  similar  case  where  an  award  of 
compensation  by  a  Referee  and  sustained  by  the  Board  was  up- 
held (See  Flucker  vs.  Carnegie  Steel  Company,  5  Dep.  Rep.  115) 
we  granted  a  hearing  de  novo  for  it  is  there  said  "the  Compen- 
sation Act,  to  prove  the  success  which  it  deserves,  must  be  ad- 
ministered like  any  other  system  for  adjusting  rights  between 
man  and  man  in  a  manner  calculated  to  do,  as  nearly  as  humanly 
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possible,  exact  justice  to  all  concerned ' ' ;  and,  as  recently  said  by 
this  court  in  Gnrski  vs.  Susquehanna  Coal  Co.,  "the  Referee 
should  make  his  findings  of  fact  so  comprehensive  and  explicit 
as  to  disclose  the  full  story  of  the  accident."  In  granting  the 
hearing  de  novo  we  made  this  observation.  "This  hearing  de 
novo  is  granted  for  the  purpose  of  enabling  the  Board  to  set  out 
more  elaborate  and  definite  findings  of  fact,  necessary  to  draw 
therefrom  the  proper  conclusions  of  law.  It  is  suggested  that  no 
other  testimony  need  be  taken,  unless  the  parties  so  desire,  and 
that  upon  agreement  of  the  parties  hereto  the  testimony  taken 
before  the  Referee  may  be  adopted  as  though  taken  by  the  Board. 

This  will  enable  us  to  find  such  facts  from  the  testimony  as 
we  may  deem  warranted  and  necessary  for  the  proper  determi- 
nation of  the  issues  involved. ' ' 

The  ease  came  on  for  hearing  under  this  order,  and  in  pur- 
suance thereof,  counsel  agreed  that  the  testimony  taken  before 
the  Referee  should  be  adopted  by  the  Board.  The  deceased. 
Harry  Heim,  son  of  the  claimant,  on  December  3,  1917  and  for  a 
long  time  theretofore,  had  been  an  employe  of  the  defendant, 
The  Philadelphia  &  Reading  Coal  and  Iron  Company.  His 
place  of  employment  was  upon  a  former  rock  bank  that  had  been 
recently  converted  into  an  ash  dump  at  the  Otto  Colliery,  Ash- 
dale,  Penna.  It  is  admitted  that  on  the  3rd  of  December,  1917, 
the  deceased  started  from  his  home  to  go  to  his  usual  work  which 
consisted  in  banking  the  ashes  that  were  dumped  upon  this  bank 
and  controlling  them  so  they  would  not  be  carried  to  the  creek 
just  below  the  bank,  and,  that  for  the  purpose  of  retaining  these 
ashes,  a  sort  of  retaining  wall  made  of  segments  of  sheet  iron 
were  being  utilized  at  the  base  of  the  dump.  The  employe  did 
not  return  home  at  his  usual  time,  and,  in  consequence  of  a 
search  that  was  instituted  his  dead  body  was  found  upon  this 
dump  with  his  head  down,  his  feet  toward  the'  apex  of  the  bank 
which  arose  at  an  angle  of  about  45  degrees,  a  bruise  or  cut  was 
upon  his  temple,  a  bruise  over  his  left  eye,  his  feet  were  about 
six  or  eight  feet  from  the  top  of  the  bank  and  his  face  rested  in 
a  pool  of  water  which  completely  covered  his  mouth. 

It  is  contended  by  the  defendant  that  the  dead  body  was 
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found  about  150  yards  from  the  place  where  the  deceased  was 
directed  to  work.  We  find,  however,  in  this  respect  that  we 
cannot  conclude  that  the  employe  was  not  engaged  in  the  regular 
course  of  his  work  at  the  time  he  met  his  death  because  of  the 
mere  fact  that  his  body  was  found  a  short  distance  from  the 
place  another  employe  thinks  he  ought  to  have  been  actively  at 
work.  , 

Mr.  Justice  Moschzisker  in  the  case  of  Plucker  vs.  Carnegie 
Steel  Co.,  5  Dep.  Rep.  115  says  "Where  no  facts  appear  indicat- 
ing anything  to  the  contrary,  it  may  be  presumed  logically  that 
an  employe  at  his  regular  place  of  service,  during  his  usual  work- 
ing hours,  is  there  in  discharge  of  some  duty  incident  to  his  em- 
ployment ;  and,  when  the  dead  body  of  an  employe  is  found  on 
the  premises  of  his  employer,  at  or  near  his  regular  place  of  ser- 
vice, under  circumstances  fairly  indicating  an  accidental  death, 
which  probably  occurred  during  the  usual  working  hours  of  the 
deceased,  the  inference  may  fairly  be  drawn,  in  the  absence  of 
evidence  to  the  contrary,  that  the  employe  was  injured  in  the 
course  of  his  employment." 

There  has  been  no  evidence  offered  by  the  defendant  to 
rebut  the  natural  inferences  that  would  arise  from  these  cir- 
cumstances. Here  we  have  a  man  leaving  his  home  at  the  usual 
time  for  his  usual  occupation.  His  work  was  upon  a  dump  of 
considerable  steepness,  at  the  bottom  of  which  was  a  stream  of 
water.  The  dump  was  originally  composed  of  rock  brought  out 
from  the  mines.  At  this  time  it  was  being  used  as  an  ash  bank. 
Here  he  was  found  dead  the  next  morning,  head  downward  and 
face  buried  in  a  pool  of  water.  The  inference  is  irresistible  that 
whatever  caused  his  death  overtook  him  while  engaged  in  his  em- 
ployer's business  upon  the  employer's  premises.  The  natural 
conclusion  would  also  follow  these  circumstances,  that,  while  in 
the  course  of  the  employer's  business,  the  workman  fell  head 
foremost  down  the  bank  receiving  injuries  on  his  temple  and  over 
his  eye  which  caused  him  to  become  unconscious  and  while  his 
face  was  buried  in  a  pool  of  water,  asphyxiation  took  place.  The 
only  evidence  offered  by  the  defendant  to  overcome  this  pre- 
sumption is  that  the  workman  had  been  subject  sometime  pre- 
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vious  to  the  accident  to  epileptic  fits.  This  evidence,  however, 
is  inconclusive  and  does  not  bring  the  visitation  of  this  malady 
to  the  workman  down  to  any  reasonable  period  of  time  previous 
to  the  accident. 

However,  we  consider  this  immaterial,  for  we  do  not  think 
that  the  claimant's  case  would  be  weakened  by  assuming  that  the 
claimant  was  seized  with  an  epileptic  fit  and  in  consequence 
thereof  fell  forward  down  the  bank  striking  his  temple  with  such 
force  as  to  add  to  his  complete  inability  to  function  to  any  degree, 
and  that  while  lying  with  his  face  in  a  pool  of  water,  was  asphyx- 
iated. This,  however,  is  to  be  taken  as  a  mere  observation  and 
not  a  finding  of  fact.  From  these  facts  and  circumstances  and 
from  the  evidence  concerning  the  dependency  of  the  claimant, 
we  have  arrived  at  the  following : 

Findings  of  Fact 

1.  That  the  claimant,  Esther  Heim,  is  the  mother  of  Harry 
S.  Heim,  deceased,  and  was  dependent  upon  him  for  support  at 
the  time  of  his  death. 

2.  That  the  deceased,  Harry  S.  Heim,  met  with  an  accident, 
on  December  3,  1917,  while  engaged  in  the  regular  course  of  the 
business  of  the  defendant,  upon  the  premises  of  the  defendant, 
thereby  sustaining  injuries  which  caused  his  death  on  the  same 
day. 

3.  That  the  average  weekly  wage  of  the  deceased  at  the 
time  of  his  death  was  $12.78  payable  semi-monthly. 

4.  The  expense  of  the  burial  of  the  deceased  was  $265.00  no 
part  of  which  has  ever  been  paid  by  the  defendant. 

5.  Both  the  defendant  and  the  decedent  at  the  time  of  his 
accident  had  accepted  Article  three  of  the  Pennsylvania  Work- 
men's Compensation  Act  of  1915. 

Conclusions  of  Lair 

The  Board,  therefore,  concludes  that  the  decedent  met  with 
an  accident  while  in  the  course  of  his  employment  for  the  de- 
fendant and  sustained  a  violence  to  the  physical  structure  of  the 
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body  within  the  meaning  of  Article  1,  Section  104  and  Article 
Three  of  the  Conpensation  Act  of  1915.  That  the  claimant,  as 
a  dependent  mother,  is  entitled  to  compensation  in  accordance 
with  the  terms  and  provisions  of  Article  Three,  Sections  two  and 
nine  and  that  said  compensation  shall  be  payable  in  periodical 
installments,  as  fixed  by  Section  308. 

Award 

It  is  hereby  ordered  that  the  defendant  pay  to  the  claimant 
the  sum  of  $100.00.  the  payment  of  reasonable  burial  expenses 
of  the  decedent  and  further  that  the  defendant  The  Philadel- 
phia &  Reading  Coal  and  Iron  Company  pay  to  the  claimant, 
Esther  Heim,  dependent  mother  of  Harry  S.  Heim  the  following : 
From  December  17,  1917  to  September  18,  1923  for  300  weeks 
20%  of  $12.78  or  $2.56,  $768.00.  Said  payments  to  begin  four-  * 
teen  days  after  the  date  of  the  death  of  the  deceased. 


MRS.  MICHALINA  PRANCKJTIS  vs.  PHILA.  &  READING 
COAL  AND  IRON  CO. 

Violence  to  physical  structure  of  the  body — Ruptured  gall  blad- 
der— Not  due  to  accident 

The  preponelerance  of  evidence  being  to  the  effect  that  the 
death  of  the  deceased  resulted  from  natural  causes,  compensation 
was  denied. 

Hearin  de  novo  held  at  Pottsville,  Pa..  Jan.  30,  1919. 

MACKEY.  Chairman,  March  8,  1919  : 

Findings  of  Fact 

On  April  27th,  1917,  shortly  after  noon,  the  deceased,  the 
husband  of  the  claimant,  while  employed  as  a  miner  at  Locust 
Gap  for  the  defendant  company,  was  assisting  his  partner  carry- 
ing a  prop  weighing  about  fifty  pounds  up  a  manway.  The  de- 
ceased had  hold  of  the  rear  end  and  his  partner  the  front  end. 
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There  is  no  evidence  to  show  that  the  deceased  received  any 
violence  to  his  body. 

The  deceased  made  no  complaint  of  being  sick  or  injured  on 
the  27th  to  his  partner  while  in  the  mine,  but  had  been  complain- 
ing of  feeling  sick  several  days  previous  thereto. 

They  finished  the  day's  work,  left  the  mine  about  3  P.  M., 
took  a  trolley  nearby,  when  the  deceased  met  a  fellow  miner,  who 
rode  to  Mt.  Carmel,  a  distance  of  two  and  a-half  miles.  On  the 
way  the  deceased  complained  of  not  feeling  "good  in  his  stom- 
ach." They  got  off  the  car  together,  walked  two  squares,  en- 
tered a  hotel,  each  had  a  drink  of  whiskey  and  one  of  porter. 
"While  the  deceased  was  drinking  the  porter  he  suddenly  became 
ill  and  sank  to  the  floor  in  great  agony.  Dr.  Houston  was  sum- 
moned and  prescribed  for  him.  Later  he  was  taken  home  where 
he  was  treated  by  Dr.  Montelius.  He  had  symptoms  of  shock 
and  showed  evidence  of  an  acute  attack  of  hepatic  colic  or  gall 
stones.  No  history  of  an  accident  was  given  the  doctor,  who 
testified  that  he  would  not  have  gone  to  see  the  patient  if  he  had 
not  been  told  by  the  patient's  brother  that  he  was  sick  and  not 
injured. 

The  next  day — the  28th— the  patient  was  removed  to  the 
hospital  where  he  died  about  six  P.  M.  The  diagnosis  made  by 
the  hospital  doctor  was— "shock,  hemorrhage  following  per- 
foration of  gastric  ulcer. ' ' 

A  month  later  Dr.  Houston  made  a  post-mortem  examina- 
tion without  inviting  any  other  member  of  the  medical  profes- 
sion to  be  present,  The  doctor  testified  that  there  was  no  ex- 
ternal evidence  of  injury  on  the  body ;  that  the  gall  bladder  was 
normal  with  no  gall  stones.  He  stated,  however,  that  he  found  a 
rupture  of  the  gall  bladder,  which  in  his  opinion  was  caused  by 
pressure  upon  the  chest  of  abdomen  while  the  deceased  was  as- 
sisting in  carrying  a  prop  up  a  manway. 

In  contradiction  to  this  opinion,  eight  other  doctors  testified 
substantially  to  the  effect  that  'such  violence  played  no  part  in 
this  man's  death;  that  the  exertion  of  assisting  in  carrying  a 
prop  up  a  manway  was  not  sufficient  to  cause  rupture  of  the  gall 
bladder;  that  if  it  had,  the  deceased  would  have  been  shocked 
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immediately  after  the  rupture  and  that  he  would  have  dropped 
in  his  tracks  in  a  condition  of  collapse. 

They  believed  that  the  symptoms  of  shock  and  collapse 
would  have  appeared  in  the  mine  instead  of  in  the  saloon. 

Moreover,  the  doctors  testified  that  most  severe  exertion  and 
force  would  be  required  to  rupture  the  gall  bladder,  because  of 
its  location  and  its  protection  by  the  surrounding  tissues,  and 
that  necessarily  there  must  be  some  involvement  of  the  inter- 
vening tissues  indicated  by  varying  degrees  of  discoloration  of 
the  skin  and  contusions  of  the  muscles  in  the  region  of  the  liver. 

Conclusions 

The  preponderance  of  evidence  is  to  the  effect  that  the  hus- 
band of  the  claimant  died  on  April  28th,  1917,  from  natural 
causes  and  not  as  the  result  of  any  violence  to  the  physical  struc- 
ture of  his  body.    Compensation  is  disallowed. 


MRS.  ANTONENA  BENESKE  vs.  DODSON  COAL  CO. 

Violence  to  the  physical  structure  of  the  body — Struck  by  fall- 
ing rock — Peritonitis — Appendicitis 

When  a  blow  received  from  a  falling  rock  results  in  perito- 
nitis which  in  turn  is  followed  by  appendicitis,  the  latter  result- 
ing in  death,  the  dependents  are  entitled  to  compensation. 

Hearing  de  novo  held  at  Pottsville,  Pa.,  Jan.  30,  1919. 

MACKEY,  Chairman,  March  8,  1919 : 

The  Board  awarded  a  hearing  de  novo  for  the  purpose  of 
hearing  medical  testimony  to  determine,  to  its  satisfaction, 
whether  or  not  there  had  been  established  a  satisfactory  causal 
connection  between  the  injury  suffered  by  the  deceased  work- 
man and1  the  subsequent  development  of  peritonitis  following 
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appendicitis  from  which  he  died.  It  was  agreed  by  and  between 
the  parties  that  the  testimony  that  had  already  been  taken  be- 
fore the  Referee  should  be  adopted  by  the  Board  as  though  taken 
by  it  and  that  each  party  should  present  any  additional  testi- 
mony that  it  might  desire. 

The  only  testimony  that  was  offered  was  that  of  Dr.  David 
A.  Holland,  a  practicing  physician  of  long  experience,  who  had 
examined  the  deceased's  body  after  death  and  found  a  discolor- 
ation on  his  back,  at  the  point  where  the  previous  testimony  had 
indicated  that  the  deceased  had  been  struck  by  a  piece  of  fall- 
ing coal  while  at  work. 

It  is  clear  to  the  Board,  therefore,  that  the  claimant  is  the 
widow  of  the  deceased  workman,  who  suffered  an  accident  in  the 
course  of  his  employment  for  the  defendant  and  that  death 
ensued  as  a  natural  result  of  causes  set  in  motion  by  the  said 
accident. 

Findings  of  Fact 

1.  Jacob  Beneske  on  December  27,  1916  was  employed  by 
the  Dodson  Coal  Company  as  a  miner. 

2.  That  on  the  said  date  both  the  employer  and  employe  had 
accepted  the  terms  of  the  Workmen's  Compensation  Act  of  1915 
and  had  elected  to  adopt  Article  Three  of  the  said  Act. 

3.  On  December  27,  1916  while  in  the  course  of  his  employ- 
ment, the  decedent  was  struck  in  the  lower  part  of  his  back  by  a 
piece  of  falling  rock,  that  as  a  result  of  his  injury,  thus  suffered, 
in  the  course  of  his  employment,  peritonitis  developed  which 
was  followed  by  appendicitis  as  a  natural  result  in  consequence 
of  the  original  injury  causing  the  death  of  the  said  Jacob  Beneske 
on  February  3,  1917. 

4.  That  at  the  time  of  the  death  of  the  deceased  he  was  sur- 
vived by  the  claimant,  his  widow,  who  was  living  with  him  and 
dependent  upon  him  at  the  time  of  his  death  and  the  following 
dependent  minor  children :  Martin  Beneske,  son,  bom  November 
12,  1902;  Agnes  Beneske,  daughter,  born  February  8,  1907; 
Margaret  Beneske,  daughter,  born  May  21,  1908;  Theodora 
Beneske,  daughter,  born  May  29,  1910;  Thomas  Beneske,  son. 
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born  December  11,  1912,  and  Stanley  Beneske,  son,  born  Sep- 
tember 12,  1915. 

5.  Tbat,  Antonena  Beneske,  the  claimant  died  on  December 
10,  1917. 

6.  The  expenses  of  the  last  sickness  and  burial  of  the  de- 
ceased amounted  to  $230.00  no  part  of  which  has  been  paid  by 
the  defendant. 

7.  That  the  average  weekly  wage  of  the  decedent  was  $16.00 
per  week  payable  semi-monthly. 

8.  The  defendant  had  due  notice  of  the  accident  of  the  em- 
ploye. 

Conclusions  of  Law 

Under  G-albraith  vs.  Penna.  Railroad  Company,  3  Dep.  Rep. 
3562,  there  will  be  no  award  to  the  widow.  The  balance  of  the 
award  will  follow  Section  307,  Paragraph  1  as  follows: 

Award 


To  the  guardian  of  Martin  Agnes,  Margaret  Theodora, 
Thomas  and  Stanley  Beneske,  there  is  awarded  60% 
of  $16.00  or  $9.60  per  week  from  February  17, 
1017  to  November  12,  1918,  90  2/3  weeks,    $889  60 

To  the  guardian  of  Agnes,  Margaret,  Theodora,  Thomas 
and  Stanley  Beneske,  there  is  awarded,  55%  of 
$16.00  or  $8.80  per  week,  from  November  13,  ,1918  to 
November  3,  1922,  (expiration  of  300  weeks)  207  1/3 

weeks   1824  53 

and  50%  of  $16.00  or  $8.00  per  week,  from  Novem- 
ber 4,  1922  to  February  8,  1923,  14  weeks,   112  00 

To  the  guardian  of  Margaret,  Theodore,  Thomas  and 
Stanley  Beneske,  there  is  awarded,  45%  of  $16.00  or 
$7.20  per  week,  from  February  9,  1923  to  May  21, 
1924,  67  weeks,    482  40 

To  the  guardian  of  Theodora  Thomas  and  Stanley 
Beneske,  there  is  awarded  35%  of  $16.00  or  $5.60  per 
week,  from  May  22,  1924  to  May  29,  1926,  105y2 
weeks   590  80 
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To  the  guardian  of  Thomas  and  Stanley  Beneske,  there 
is  awarded  25%  of  $16.00  or  $4.00  per  week,  from 
May  30,  1926  to  December  11,  1928,  132  1/3  weeks,.  .    529  33 

To  the  guardian  of  Stanley  Beneske,  there  is  award* 
15%  of  $16.00  or  $2.40  per  week,  from  December  12,  " 
1928  to  September  12.  1931,  143  2/3  weeks,   344  80 


$4773  46 


In  addition  to  above  the  defendant  to  pay  $HH)  for  last 
sickness  and  burial  expenses. 
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Adjutant  General 


CAMP  ORDERS 

Harrisburg,  Pa.,  March  15,  1919. 


General  Orders, 
No.  7. 


T.  A  Camp  of  Instruction  for  commissioned  officers  of  th^ 
Pennsylvania  Reserve  Militia  will  be  established  at  Mount 
Gretna,  Lebanon  county,  Pa.,  from  June  8th  to  June  13th,  1919, 
inclusive.  This  camp  will  be  under  the  direction  and  super- 
vision of  the  Brigade  Commander,  and  General  Orders  will  be 
issued  by  him  covering  this  tour  of  duty,  including  Schedule  of 
Instruction. 

II.  Organizations  of  the  Pennsylvania  Reserve  Militia  will 
participate  in  a  Camp  of  Instruction  at  Mount  Gretna,  Lebanon 
county,  Pa.,  from  July  12th  to  July  19th,  1919,  inclusive.  Gen- 
eral Orders  from  this  office  will  be  issued  subsequently  as  to 
details  of  said  camp. 


1919 


Department  Reports  of  Pennsylvania. 


r>71 


f  \ 

Legislature 

V  ✓ 

PROPOSED  AMENDMENT  TO  COMPENSATION  ACT 

House  Bill,  1031,  introduced  March  19,  J.  G.  Steedle,  Alle- 
gheny, referred  to  Public  Health  and  Sanitation  Committee. 
An  act  to  amend  clause  fe)  of  Section  306  of  an  act  approved 
the  second  day  of  June,  1915  (P.  L.  736),  entitled,  "An  act  de- 
fining' the  liability  of  an  employer  to  pay  damages  for  injuries 
received  by  an  employe  in  the  course  of  employment;  establishing 
an  elective  schedule  of  compensation ;  and  providing  procedure 
for  the  determination  of  liability  and  compensation  thereunder. 
The  proposed  amendment  is : 

(e)  During  the  first  30  days  after  disability  begins  the 
employer  shall  furnish  reasonable  surgical  and  medical  services, 
medicines  and  supplies,  as  and  when  needed,  unless  the  employe 
refuses  to  allow  them  to  be  furnished  by  the  employer.  The 
cost  of  such  seiwices,  medicines  and  supplies  shall  not  exceed 
the  sum  of  $150,  and  shall  be  the  prevailing  charges  for  such 
services  as  are  charged  in  each  community  for  such  injuries,  not 
under  the  compensation  law.  Emergency  first  aid  rendered  by 
any  physician  or  surgeon,  shall  be  paid  for  by  the  employer  at  the 
prevailing  rate  for  such  service.  In  case  of  unusual  and  severe 
injury  the  Board  of  Workmen's  Compensation  (or  Bureau)  may 
upon  application  extend  the  time  of  medical,  surgical  and  hos- 
pital service,  medicines  and  supplies  under  the  same  rate  of  cost 
as  prevail  in  each  community,  said  extension  of  time  not  to  exceed 
thirty  days.  Hospital  care  shall  be  furnished  by  the  employer 
for  the  same  time  as  heretofore  mentioned  at  the  regular  per 
diem  ward  rates. 
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State  Highway  Department 

v — .  _j 

OFFICE  OF  THE  ATTORNEY  GENERAL, 
Harrisburg,  Pa. 

March  19,  1919. 

Mr.  W.  R.  Main, 

Auditor,  State  Highway  Department, 
Harrisburg,  Pennsylvania. 

Sir: 

This  Department  has  received  your  letter  of  the  12th  instant, 
asking  to  lie  advised  "whether  or  not  the  State  Highway  Depart- 
ment is  justified  in  considering  cash  refunds  received  by  it, 
which  are  in  nature  credits  against  a  former  payment  and  not 
receipts  of  cash  on  behalf  of  the  Commonwealth,  as  a  proper 
deposit  to  its  advance  account  and  ultimate  expenditures  for  the 
purpose  for  which  originally  appropriated." 

As  a  basis  for  the  request  for  an  opinion  you  state  the  facts 
in  eight  separate  cases  in  which  money  has  been  received  by  the 
State  Highway  Department  and  paid  into  the  Treasury  of  the 
Commonwealth. 

Because  we  entertain  the  view  that  the  facts  in  some  of  these 
cases  require  an  opinion  which  would  not  be  applicable  to,  or 
controlling  under,  the  facts  in  the  other  cases,  and  in  order  to 
enable  us  to  indicate  more  clearly  the  reasons  for  our  conclusions 
and  the  effect  thereof,  we  briefly  state  the  facts  of  each  ease  as 
follows : 

No.  1  was  a  payment  of  $316.50  by  Coxe  Brothers  and 
Company,  representing  the  expense  to  the  State  Highway 
Department  in  repairing  a  depression  in  State  Highway 
Route  No.  170,  caused  by  a  mining  operation  of  Coxe  Bro- 
thers and  Company. 

No.  2  was  a  refund  of  $22.58,  representing  an  overpay- 
ment to  an  employe  of  your  Department. 

No.  3  was  a  refund  of  $60.75,  representing  the  value  of 
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certain  road  materials  purchased  by  your  Department  and 
lost  in  railroad  transit. 

No.  4  was  a  refund  of  $103.75,  representing  an  overpay- 
ment for  road  materials  which  were  short  in  weight, 

No.  5  was  a  refund  of  $25.00  for  demurrage  charges 
which  was  paid  twice. 

No.  6  was  a  cash  receipt  of  $52.80  from  the  sale  of  empty 
sacks  which  had  contained  cement  bought  for  road  work. 

No.  7  was  a  forfeiture  of  $2,000.00  received  from  a  con- 
tractor who  failed  to  execute  a  road  contract  awarded  to 
him. 

No.  8  was  a  payment  of  $453.38  to  the  State  Highway 
Department  by  the  Board  of  Commissioners  of  Public 
Grounds  and  Buildings,  representing  the  cost  of  labor  and 
material  furnished  at  the  request  of  said  Board  on  work 
which  said  Board  was  required  to  perform  on  the  approaches 
of  an  inter-state  bridge  at  Morrisville. 

Nos.  2,  3.  4,  5  and  6  are  cases  in  which  the  money  received 
by  your  Department,  was  strictly  in  the  nature  of  a  refund  in 
diminution  of  an  original  payment  made  by  the  Department  for 
a  specific  purpose.  In  all  of  these  cases  when  the  money  was 
paid  back  to  the  Highway  Department  it  came  back  as  it  went 
out,  as  money  which  in  fact  never  had  been  used  for  the  purpose 
for  which  it  was  appropriated  to  the  Department.  The  trans- 
action in  each  case  involved  the  repayment,  as  well  as  the  original 
payment,  and  was  not  completed  until  the  refund  was  made. 
Then,  only,  it  was  that  the  actual  cost  to  the  Commonwealth  and 
the  proper  charge  against  the  funds  of  the  Department  could  be 
determined. 

When  your  Department  received  these  refunds  the  money 
was  not  collected  on  behalf  of  the  Commonwealth  within  the 
meaning  of  the  Act  of  May  25.  1907,  P.  L.  259..  entitled: 

"An  act  providing  that  the  Secretary  of  the  Common- 
wealth, *  *  *  State  Highway  Commissioner,  (and 
other  officers)  shall  pay  daily  into  the  State  Treasury,  for 
the  use  of  the  Commonwealth,  all  fees,  licenses,  fines,  penal- 
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ties,  commissions,  costs,  and  all  moneys  received  or  collected, 
on  behalf  of  the  Commonwealth,  from  any  source  whatever, 
and  providing  for  a  settlement  between  each  officer  and  the 
Auditor  General  and  State  Treasurer  in  reference  thereto." 

With  no  disposition  to  limit  the  scope  of  this  most  salutary 
statute,  we  are  satisfied,  however,  that  the  statute  does  not  apply 
to  the  cases  above  referred  to,  and  does  not  operate  to  make  the 
money  refunded  into  the  Highway  Department  in  these  cases 
money  of  the  Commonwealth  generally.  This  money  was  re- 
ceived by  the  Highway  Department  and  paid  into  the  Treasury 
ear-marked  for  the  definite  purpose  for  which  it  was  originally 
appropriated.  To  hold  otherwise  would  result  in  depriving  un- 
justly the  Department  of  the  use  of  part  of  the  money  appro- 
priated to  it. 

The  Act  above  referred  to  was  never  intended  to  become  the 
means  of  unjustly  depleting  an  appropriation  made  to  any  De- 
partment or  of  depriving  that  Department  of  the  use  of  all  of 
the  money  appropriated  to  it.  The  fiscal  officers  should  therefore 
apply  this  money  to  the  credit  of  the  State  Highway  Depart- 
ment on  the  books.  Otherwise,  by  mere  bookkeeping  the  Depart- 
ment will  be  deprived  of  what  belongs  to  it. 

This  opinion  must  not  be  understood  as  applying  to  any 
case  in  which  the  money  received  by  the  Department  and  paid 
into  the  Treasury  is  not  in  the  strictest  sense  a  part  of  an  origi- 
nal payment  which  has  been  returned  or  refunded  to  the  Depart- 
ment . 

The  facts  of  eases  Nos.  1,  7  and  8  clearly  distinguish  these 
cases  from  the  others.  In  them  the  money  received  by  your  De- 
partment and  paid  into  the  State  Treasury  was  not  part  of  the 
original  payment  which  had  been  returned  or  refunded.  It  was 
not  in  diminution  of  an  oi'iginal  price  or  charge. 

In  No.  1  the  Department  performed  on  a  State  Highway 
certain  repair  work  made  necessary  by  a  wrongdoer.  It  is  the 
duty  of  the  Department  to  repair  the  State  Highways  whenever 
they  require  it.  If  the  Commonwealth  has  a  cause  of  action 
against  one  who  causes  damage  to  a  highway  and  recovers  the 
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money,  or  if  the  Highway  Department  collects  it,  the  money 
belongs  to  the  Commonwealth  generally.  It  is  in  no  sense  a 
refund. 

In  No.  7  where  a  contractor  deposited  $2,000.00  with  his  bid, 
and  forfeited  the  same  as  liquidated  damages  because  of  failure 
to  execute  a  contract  with  the  Commonwealth,  the  repayment 
belongs  to  the  Commonwealth  generally.  It  never  was  part  of 
the  money  appropriated  to  the  Department,  is  not  in  diminution 
of  any  original  payment  by  the  Department,  and  to  ear-mark 
such  money  as  State  Highway  money  would  have  the  effect  of 
increasing  the  appropriation  to  the  Department  to  the  amount 
of  the  money  thus  received. 

The  facts  of  case  No.  8  bring  it  clearly  within  the  principle 
applicable  to  Nos.  1  and  7.  If  your  Department  perform  work 
or  furnishes  material,  or  does  both,  for  another  Department,  and 
pays  the  bill,  it  cannot  collect  the  money  from  the  other  Depart- 
ment and  have  it  credited  by  the  fiscal  officers  to  the  Department 
funds.  There  was  no  obligation  upon  your  Department  to  per- 
form this  work  for  the  Board  of  Commissioners  of  Public 
Grounds  and  Buildings,  and  if  officers  of  your  Department  in 
their  discretion  authorized  the  work,  they  should  have  required 
the  Department  for  which  it  was  done  to  pay  the  cost  thereof. 
Any  money  paid  out  of  the  funds  of  your  Department  on  ac- 
count of  such  work  is  lost  to  the  Department,  and  upon  no  prin- 
cipal can  the  money  repaid  by  the  other  Department  be  credited 
to  your  account. 

The  conclusions  thus  reached  accord  with  the  application  of 
sound  business  methods,  and  a  strict  interpretation  of  the  Act 
of  1907,  supra.  The  effect  is  that  appropriations  to  a  Depart- 
ment shall  not  be 'unjustly  decreased  by  mere  bookkeeping  nor 
increased  by  the  credit  of  payments  clearly  covered  by  the  Act 
of  1907.  A  careful  following  of  the  advice  herein  contained 
should  enable  you  to  differentiate  easily  cases  falling  within  the 
two  classes  of  cases  of  which  you  state  the  facts. 

You  are  advised,  therefore,  that  in  eases  Nos.  2,  3,  4,  5  and 
6  you  are  entitled  to  have  the  fiscal  officers  of  the  Commonwealth 
give  your  Department  credit  for  the  moneys  paid  into  the  State 
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Treasury ;  you  are  further  advised  that  in  cases  Nos.  1,  7  and  8 
the  collections  by  your  Department  and  the  payments  into  the 
State  Treasury  were  strictly  within  the  letter  and  spirit  of  the 
Act  of  1907,  that  the  money  was  collected  by  your  Department 
on  behalf  of  the  Commonwealth,  and  on  payment  over  became 
part  of  its  general  funds. 

Yours  very  truly, 

ROBERT  S.  GAWTHROP, 

First  Deputy  Attorney  General. 


BIDS  OPENED 

In  accordance  with  advertisements,  the  Highway  Com- 
missioner, Assistant  Commissioner,  Chief  Engineer  and  Secre- 
tary met  in  the  office  of  the  Highway  Conrmissioiier  at  10.00 
A.  M.  on  March  20,  1919,  for  the  purpose  of  opening  bids. 

Mr.  Fry  was  designated  as  secretary  of  the  meeting,  and 
asked  to  assume  the  responsibility  of  the  records  of  the  meeting. 


Pennsylvania  State  Highway  Department. 

Schedule  op  Bids  Which  Closed  at  10.00  A.  M.,  March  20, 

1919. 

Road  Construction. 

ADAMS  COUNTY.  Strabane  Township.  Route  No.  123.  Section 
No.  1,  27.520  feet  of  Reinforced  Concrete  Pavement. 

Name.                       Address.  Amount. 

Cris  Kulp  &  Ionan,   Baltimore,  Md   $220,312.45 

Fisher  &  Carrozza  Bros.  Co.,.  80  3-5-7    Calvert  Bldg., 

Baltimore,  Md.,  ....  254,485.30 

Clayborn-Johnson  &  Co.,   ....Baltimore,  Md   327,639-80 

Souder  Construction  Co  2  6  B.  King  St.,  Lancas- 
ter, Pa.   233,255.65 

Mason  &  Hanger  Co.,   P.     O.    Box    No.  122, 

Chambersburg,  Pa.,  .  231,346.00 

Wm.  Steele  &  Sons  Co.,              1600  Arch  St.,  Philadel- 
phia, Pa.,    239,169.10 

McArthur  Bros.  Co.,   120  Broadway,  N.  Y.,..  247,576.70 
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M.  Bennett  &  Sons  Indiana,  Pa.,   182,229.50 

Keystone    State  Construction 

tion  Company,   tranklin    Bank  Bldg., 

Philadelphia,  Pa.,   ..  239,029.63 

BERKS  COUNTY.  Spring'  Township,  Route  No.  149.  Section 
No.  1,  8,  84  feet  of  Bituminous  Surface  on  a  Concrete 


Foundation. 

Name.  Address.  Amount. 

J.  B.  Trexler   927    N.    Third  St., 

Reading,  Pa.,   ...(g)  $78,018.06 

Union  Paving  Co.,   2875  Broadway,  New 

York  (a)  72,252.20 

Wm.  P.  McDonald  Cement  Com- 
pany,  East    Lincoln  Ave., 

Mt.  Vernon,  N.  Y.,fa)  70,532.90 

Mclnerney  &  McNeal   703  Northampton 

Nat.    Bank  Bldg., 

Easton.   Pa.,    ....(a)  68,983.85 

Eastern  Paving  Co.,  401    Colonial  Trust 

Bldg.,   Phila.,   Pa.,(g)  53,808.94 

T.  W.  Reilly  &  Co.                     242  E.  King  St.,  Lan- 
caster,  Pa.,   (a)  70.869.52 

Neumeyer  Bros.,  ..1416   E.   Fourth  St., 

S.  Bethlehem,  Pa.,  (d)  88,194.43 

H.     B.     Sproul  Construction 

Company,   Flatiron  Building, 

Peekskill,  N.  Y.,  .(a)  69,615.50 

Union  Paving  Co.,  30th  &  Locust  Sts., 

Phila.,  Pa  (g)     66,577  .08 


Lynch  Construction  Co.,  Inc. ,..403     Penna  Bldg., 

Phila.,  Pa  (a)   111,454  .  47 

CLARION  COUNTY,  Clarion  Borough,  Route  No.  65.  Applica- 
tion No.  600,  1,842  feet  of  Vitrified  Block  Pavement. 

Name.  Address.  Amount. 

George  &  Boogs,  Clarion,  Pa  $27,237.75 

J.  E.  Trump,    338    Main    St.,  Clarion, 

Pa   47,429.70 

(Attached  to  bid  is  a  letter  which  will  not  be  read  or 

recognized. ) 

CLINTON  COUNTY,  Pine  Creek  Township,  Route  No.  23,  Sec- 
tion No.  2,  12,636  feet  of  Bituminous  Surface  on  a  Con 
crete  Foundation. 

Name.  Address.  Amount. 

Union  Paving  Company,  Philadelphia,  Pa.,   .(G)  $118,167.91 

Snyder-Philips  Co.,   2  73  W.  Mt.  Pleas- 
ant Av.,  Mt.  Airy, 
Phila.,  Pa  (D)    152,871.  60 
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M.  Bennett  &  Sons  Indiana,  Pa.,   (A)  129,656.33 

Union  Paving  Company,  2875  Broadway 

New  York,  N.  Y.,(A)  139,817.46 

Bush  and  Stewart,  Inc.  Williamsport,  Pa.,  .(D)  113,462.89 


DELAWARE  COUNTY,  Clifton  Hej.gh.ts  Borough,  Application 
No.  746,  5,745  feet  of  Bituminous  Surface  and  Vitrified 
Block  on  a  Concrete  Foundation. 

Name.  Address.  Amount. 

Philadelphia  Construction  Com- 
pany,  1200      Stock  Ex- 
change Building., 
Philadelphia,  Pa., (A)  $91,124.04 

Eastern  Paving  Company,  ...  .401   Colonial  Trust 

Bldg.,  Philadel- 
phia, Pa  (GO      69,537  .  68 

J.  Jos.  McCue  .1430    S.    Penn  Sq. 

Bldg.,  Philadel- 
phia, Pa  (A)      86,803  .  66 

Manwaring  &  Cummins,  Inc.,  .5600  Germantown 

Ave.,  Philadel- 
phia, Pa.,   (A)      93,304  .  90 

Gillespie  &  Son  Oak  View,  Pa.,  ....(D)  82,238.88 

D.  E.  O'Counell  Merwood,  N.  J  (D)  74,415.14 

Field,  Baker  &  Underwood,  ..Commercial  Trust 

Bldg.,  Philadel- 
phia, Pa.,   (D)  87,791.75 

Fred  L.  Ramsdell   703  Real  Est.  Trust 

Bldg.,  Philadel- 
phia, Pa  (D)      87,607  .  86 

Union  Paving  Company  Philadelphia,  Pa.,   .(B)  94,546.55 

A.  C.  Shand,  Jr.  817  Commercial  Trust 

Bldg.,  Philadelphia, 
Pa. 

(Bid  rejected  because  no  certified   check   accompanied  same.) 

ELK  COUNTY,  St.  Marys  Borough.  Route  No.  99,  Application 
No.  415,  4,566  feet  of  Vitrified  Block  Pavement. 

Name.                       Address.  Amount. 

Lewis  H.  Gipp  94  Clairmont  Ave.,  Buf- 
falo, N.  Y.,    $55,330.00 

Lynch  Construction  Co.,  Inc.,.  403       Penna.  Bldg., 

Philadelphia,  Pa.,  ..  76,878.29 

Foundation   Company,    233     Broad  wav,  New 

York,     53,684.77 


ERIE  COUNTY,  Springfield  Township,  Route  No.  86,  Section 
No.  2A,  Federal  Aid  Project  No.  8E,  8,760  feet  of  Rein- 
forced Concrete  Pavement. 
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Name.                        Address.  Amount. 

McCrady  Bros.  Company,   308  Sixth  St.,  Brad- 
dock,  Pa.,    $73,296.80 

Mayer-Blair  Construction  Co., .  Commerce  Bldg.,  Erie, 

Pa.,    58,438.50 

Highway  Construction  Co.,  ...Erie,  Pa.,    54,003.30 

Jos.  McCormick  &  Co.  i00  9   Poplar  ot.,  Erie, 

Pa.,    59,904.00 

Baldwin  &  Welcomer,   Union   City,   Pa.,    ....  57,732.60 

Wm.   D.   Gailord   International808     Mears  Building, 

Construction  Co.,  Inc                  Scranton,  Pa   64,823.00 

Henry  Shenk  Company,  12th  &  Sassafras  Ave., 

Erie,   Pa.,    72,459.20 

Keystone  Construction  Co.,  .  .  .131   Mead  Ave.,  Mead- 

ville,  Pa   58,512.  20 

Dale  Engineering  Co.,   23   Main   Bldg.,  Utica, 

N.  Y   74,143  .  50 

ERIE  COUNTY,  Harbor  Creek  and  North  East  Townships, 
Route  No.  87,  Section  No.  2,  Federal  Aid  Project  No.  8C, 
25,872  feet  of  Reinforced  Concrete  Pavement. 

Name.                        Address.  Amount. 

Mayer-Blair  Construction  Co.,.  Erie,  Pa   $175,233.82 

Henrv  Shenk  Company,  12th  &  Sassafras  Ave., 

Erie,  Pa.,   194,681.29 

Erie  Concrete  Steel  Co  13th  &  Cranberry  Ave., 

Erie,   Pa.   185,783.28 

J.  &  M.  Doyle,   Erie,  Pa   195,896.08 

Gaylord      International  Con- 
struction Co.,    808     Mears  Building, 

Scranton,  Pa.,    180,022.46 

Constantin  Construction  Co.,  .240  Dewev  Ave..  Buf- 
falo, N.  Y.,    162,870.96 

Griff  Construction  Co.,  1117    State    St.,  Erie, 

Pa.,    162,593.97 

Jos.  McCormick  &  Bro   1009,  Poplar  St.,  Erie, 

Pa   167,611.50 

Dale  Engineering  Co.,   23   Main   Bldg.,  Utica, 

N.  Y.,    180,216.93 

ERIE  COUNTY.  Fair-view  and  Girard  Townships,  Route  No. 

86,  Section  No.  1,  Federal  Aid  Project  No.  8D,  15,327  feet 
of  Reinforced  Concrete  Pavement. 

Name.                       Address.  Amount. 
Mayer-Blair  Construction  Co., .  Commerce  Bldg.,  Erie, 

Pa.,    $101,649.44 

Jos.  McCormick  &  Bro   1009   Poplar  St.,  Erie, 

Pa.,    108,540.50 

Gaylord     International      Con-808     Mears  Building, 

struction  Company,                    Scranton,  Pa.,    119,323.60 
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Erie  Concrete  &  Steel  Co.,  .  .  .13th  &  Cranberry  Ave., 

Erie,  Pa.,    117,170.26 

Chas.  H.  Fry  Construction  Co.,  1501  Myrtle  St.,  Erie, 

Pa.,    104,542.78 

Dale  Engineering  Co.,  Main      Bldg.,  Utica, 

N.  Y   124,282.75 

Henry  Shenk  Company,  12th  &  Sassafras  Ave., 

Erie,   Pa.,    119,871.38 

Brackenridge    Sand    &  Gravel 
Co.,     John     C.  Wellinger, 

Treasurer,   Brackenridge,  Pa.,   ...  107,551.08 

Highway  Construction  Co.,  ...Erie,  Pa   99,213.21 

FAYETTE  COUNTY,  Georges,  Nicholson  and  Springhili  Town- 
ships, Route  No.  116,  Section  No.  1,  26,112  feet  of  Rein- 
forced Concrete  and  Hillside  Vitrified  Block  Pavement. 

Name.  Address.  Amount. 

Dravo  Contracting  Co.,   Diamond    Bank  Bldg., 

Pittsburgh,  Pa.,  ....  $299,357.89 

J.  I.  Dick  Scottdale,  Pa.,   304,400.40 

Brook  &  Cornish,   620    Fayette    Title  & 

Trust   Bldg.,  Union- 

iown,  Pa   294,400.40 

Reagan  &  Lynch,  160  Main  St.,  Union- 
town,  Pa   242,834.94 

Lynch  Construction  Co.,  Inc.,  .403       Penna.  Bldg., 

Philadelphia,  Pa.,  ..  377,374.30 

Wm.  Steele  &  Sons  Co.,   1600   Arch   St.,  Phila- 

phia,  Pa.,    467,867.42 

GREENE  COUNTY,  Jefferson,  Morgan  and  Franklin  Town- 
ships, Route  No.  268,  Sections  Nos.  1  and  2,  34,259  feet  of 
Reinforced  Concrete  and  Hillside  Vitrified  Block  Pavement. 

Name.                       Address.  Amount. 

Wm.  Steele  &  Sons  Co.,   1600  Arch  S.,  Philadel- 
phia, Pa.,   $696,013.20 

Con-Oil  Tank  Co.,   1215      Fulton  Bldg., 

Pittsburgh,  Pa   325,490.05 

Dravo  Contracting  Co.,   Diamond    Bank  Bldg., 

Pittsburgh,  Pa.,   ...  407,606.52 

Crossan  Construction  Co.,  ....710   Land  Title  Bldg., 

Philadelphia,  Pa.,  ..  447,693.30 

Raymond  Concrete  Pile  Co. ,..140    Cedar    St.,  New 

York,  N.  Y   375,377.51 

J.  I.  Dick  Scottdale,  Pa.,   372,859.66 


LANCASTER  COUNTY,  Colerain  Township,  Application  No. 
761,  5,600  feet  of  Reinforced  Concrete  Pavement. 
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Name.  Address.  Amount. 

Ray  S.  Shoemaker,  21u8  Walnut  St.,  Har- 

risburg,  Pa.,    $49,010.60 

Snyder-Phillips  Co  -73    W.    Mt.  Pleasant 

Ave.,  Mt.  Airy,  Phil- 
adelphia, Pa   45,059.40 

D.     C.    McAleer    Construction4  02  Builders  Exchange 

Co.,    Bldg..  Baltimore  Md.,  48,338.92 

A.  C.  Shand,  Jr.,   ...817   Commercial  Trust 

Bldg.,  Philadelphia 
Pa. 

(Rejected  because  no  certified  check  in  the  sum  of  $800.00  as  re- 
quired,  accompanied  the  bid.) 

H.  M.  Fish,   441  Hansbury  St.,  Phil- 
adelphia, Pa   43,788.24 

Lynch  Construction  Co.,  Inc.,  .  403  Penna.  Bldg.,  Phil- 
adelphia, Pa   55,757  .  60 

Souder  Construction  Co.,  2  6  E.  King  St.,  Lancas- 
ter, Pa.,    40,482.50 

Juniata  Company  410      Empire  Bldg., 

Philadelphia,  Pa.,  ..  43,426.40 

J.  Miller  Eshleman,   Landisville,  Lancaster 

Co.,  Pa   42,507.40 

T.  W.  Reilly  &  Co                    2  42  E.  King  St.,  Lan- 
caster, Pa., '   44,485  .  88 

LAWRENCE  COUNTY,  Union  and  Taylor  Townships,  Appli- 
cations Nos.  799  and  851,  4,906  feet  of  Reinforced  Concrete. 
Pavement. 

Name.  Address.  Amount. 

Burns  Brothers   525    S.    Mill    St.,  New 

Castle,  Pa   $38,800.80 

Peter  F.  Connolly,   Koppel,     Pa.,  Beaver 

County   45,102.20 

Woods  &   Golder  Construction 

Company,   212  Mechanic  St.,  New 

Castle,  Pa   40,931.30 

LEHIGH  COUNTY,  Upper  and  Lower  Macungie  Townships, 
Route  No.  157,  Sections  Nos.  1  and  2.  35.035  feet  of  Rein- 
forced Concrete  Pavement. 

Name.  Address.  Amount. 

J.  P.  S.  Construction  Co.,  .  .  .  .4039      Lincoln  Ave., 

Philadelphia,  Pa.,  ..  $342,620.61 

Union  Paving  Co  30th    &    Locust  Sts., 

Philadelphia,  Pa.,  ..  296,989.53 

Neumeyer  Bros.,   1416  E.  4th  St.,  South 

Bethlehem,  Pa   372,100.53 

920    Main   St.,  Avoca, 
O'Brien  Bros.   Pa.,   276,636.48 
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Hevman  &  Goodman  Co  15     Exchange  Place, 

Jersey  City,  N.  J.,  .  .  314,430.10 

L.  M.  Kratz  &  Son,  Allentown,  Pa.,    260,615.62 

R.  G.  Collins,  Jr   1322      Muncy  Bldg., 

Baltimore,  Md.,    ...  335,982.35 
Raymond  Concrete  Pile  Co.,  .  .140     Cedar    St.,  New 

York,  N.  Y.,    301,671.55 

George  H.  Hardner,   Anentown,  Pa   253,769.98 

Wm.  Steele  &  Sons  Co.,  Inc.,  .  .1600   Arch   St.,  Phila- 
delphia, Pa.,    329,270.28 

Blaisdell    Contracting    &  En- 
gineering Corp.,                       238  Spencer  St.,  Brook- 
lyn, N,  Y   240,101.68 

Henry  C.  Schroeder,  4 16    Mercantile  Bldg., 

Rochester,  N.  Y.,   ..  317,053.05 

Geo.  H.  Merdinger  ...E.     P.     Wilbur  Trust 

Bldg.,  Bethlehem, 

Pa   289,276.34 

McArthur  rjros.  Co.,   .120     Broadway,  New 

York,  N.  Y.,    284,665.09 


MONROE  COUNTY,  Coolbaugh  Township,  Route  No.  168,  Sec- 
tion No.  1,  23,510  feet  of  Reinforced  Concrete  Pavement. 

Name.  Address.  Amount. 

Geo.  Merdinger  E.     P.     Wilbur  Trust 

Bldg.,  Bethlehem, 

Pa.,    $177,910.20 

Richards  &  Hand,   Wilkes-Barre,  Pa.,   ...  168,118.04 

Bolton  G.  .uihn   204  Irwin  St.,  Balti- 
more, Md.,   156,865.30 

O'Brien  Bros   920    Main    St.,  Avoca, 

Pa.,   155,956.58 

Foundation  Co   233     Broadway,  New 

York,  N.  Y.,    141,627.40 

Jacob  Stem,  88  N.  2nd  St.,  Strouds- 

burg,  Pa.,    195,191.70 

H.  B.  Sproul  Construction  Com- 
pany, Inc  Flatiron   Bldg.,  Peeks- 
kill,  N.  Y.,   192,173.30 

Arbogast  Engineering  &  Con- 
struction Co.,   .  16  N.  7th  St.,  Strouds- 

burg,  Pa.,    170,140.00 

Union  Paving  Co.,   30th  &  Locust  St.,  Phil- 
adelphia, Pa.,    196,089.50 

R.  D.  Richardson  Construction 

Co.,   ...828      Connell  Bldg., 

Scranton,  Pa.,    155,186.10 

McArthur  Bros.  Co.,  .  .  .  v  120     Broadway,  New 

York,  N.  Y.,    198,990.40 

Wm.  Steele  &  Sons  Co   1600  Arch  St.,  Phila- 
delphia, Pa.,    245,353.90 

George  Serafini  &  Frank  Stento,  5  4  Court  St.,  Bingham- 

ton,  N.  Y.,   (firm  of 
Serafini  &  Stento),  .  195,811.02 
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TIOGA  COUNTY,  Elkland  Borough.  Route  No.  103,  Application 
No.  619,  7,824  feet  of  Reinforced  Concrete  Pavement. 

Name.                        Address.  Amount. 

George  Serafini  &  Frank  Stento,54  Court  St.,  Bingham- 

ton,  N.  Y.  (firm  Sera- 
fini &  Stento),   ....  $75,163.88 

R.  G.  DeLong   764     W.     Edwin  St., 

Williamsport,  Pa.,  ..  72,815.86 

Horn  &  Devling,  Galeton,  Pa.,    84,651.80 

WARREN  COUNTY,  Conewango  and  Broken  Straw  Town- 
ships, Route  No.  88,  Section  No.  1.  26.862  feet  of  Reinforce! 
Concrete  Pavement, 

Name.                       Address.  Amount. 

Erie  Concrete  &  Steel  Co.,  .  .  .13th       &  Cranberry 

St.,  Erie,  Pa.,    $217,163.50 

Elmer  M.  Love  &  Son,  Corrv,  Pa   249,280.81 

Edward  T.  Beck,   116  St.  Clair  St.,  War- 
ren,  Pa.,    203,806.28 

Raymond  Concrete  Pile  Co.,  .  .140    Cedar    St.,  New 

York,  N.  Y   251,680.60 

Dale  Engineering  Co.,   23    Main   Bldg.,  Utica, 

N.  Y   214.728.75 

Foundation  Company                  233     Broadway,     New  • 

York,  X.  Y.,    204,713.79 
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'  X 

Public  Service  Commission 
 ) 

OSWAYO  CHEMICAL  CO.  vs.  N.  Y.  &  PENNA.  EWY.  CO. 

Railroads — Public  Service  Company  Law — Operation  discon- 
tinued— Jurisdiction  of  Court  and  Commission 

A  public  utility  may  not  abandon  its  service  -without  the 
consent  of  the  Commission.  A  decree  of  a  court  of  common  pleas 
authorizing  abandonment  under  the  Act  of  April  9,  1856,  P.  L. 
293,  may  not  be  carried-  out  until  the  approval  of  the  Commission 
is  granted. 

Complaint  Docket  No.  2649 
REPORT  AND  ORDER  OF  THE  COMMISSION 

BY  THE  COMMISSION,  March  113  1919: 

The  complaint  in  this  proceeding  alleges  that  the  respondent 
railroad  company  is  about  to  abandon  its  service  and  discon- 
tinue the  operation  of  its  line  of  railroad  in  Pennsylvania,  and 
prays  the  Commission  to  order  the  respondent  to  continue  to 
render  the  public  service  in  which  it  has  been  engaged.  The 
answer  admits  that  the  respondent  is  about  to  discontinue  the 
operation  of  its  railroad  and  alleges  that  this  Commission  has 
no  jurisdiction  of  the  matter,  for  the  reason  that  the  railroad 
company  has  obtained  from  the  Court  of  Common  Pleas  of  Potter 
County  a  decree  authorizing  it  to  abandon  the  operations  of  its 
railroad  in  this  county  and  to  surrender  any  and  all  powers  to 
operate  a  railroad,  as  contained  in  its  charter,  said  decree  having 
been  entered  after  hearing  held  under  the  provisions  of  the  Act 
of  April  9,  1856,  (P.  L.  293). 

From  the  testimony  it  appears  that  the  line  of  the  respond- 
ent company  in  Pennsylvania  is  about  25  miles  in  length,  and 
that  it  has  been  operated  continuously  since  1904.  Numerous 
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manufacturing  plants  have  grown  up  in  the  villeges  along  the 
line  and  it  cannot  be  doubted  but  that  the  abandonment  of  ser- 
vice will  cause  great  inconvenience  and  financial  loss  to  the  in- 
habitants and  the  business  concerns  which  are  forced  to  depend 
upon  it  for  a  means  of  transportation.  It  appears  that  the 
operating  revenues  for  some  years  have  been  less  than  the  operat- 
ing expenses  as  carried  on  the  books  of  the  company,  but  the 
complainant  questions  the  correctness  of  the  operating  expenses 
by  contending  that  they  include  considerable  sums  for  interest 
which  should  not  be  charged  to  such  an  account.  They  also 
allege  and  it  is  uncontradicted  that  the  respondent  has  not  en- 
deavored to  increase  its  operating  revenues  by  means  of  increased 
rates.  In  our  opinion,  the  testimony  fails  to  disclose  that  the 
railroad  cannot  be  operated  at  a  profit. 

The  Public  Service  Company  Law  makes  it  the  duty  of  a 
public  service  company  to  furnish  and  maintain  such  service  as 
shall,  in  all  respects,  be  just,  reasonable,  adequate  and  practically 
sufficient  for  the  accommodation  and  safety  of  the  public,  and 
it  makes  this  Commission  an  administrative  body  for  the  pur- 
pose of  carrying  out  the  provisions  of  the  act.  We  are  of  the 
opinion  that  under  the  broad  powers  given  to  the  Commission 
it  is  our  duty  to  regulate  and  supervise  those  actions  of  public 
service  companies  which  directly  affect  the  rendering  of  service 
to  the  public,  and  that  no  such  company  can  abandon  its  service 
until  this  Commission  has  passed  upon  the  question  of  whether 
or  not  such  abandonment  prejudices  the  public  welfare.  In 
reaching  this  determination  we  are  not  unmindful  of  the  pro- 
visions of  the  act  of  1856,  under  which  the  Court  of  Potter 
County  made  its  decree,  nor  are  we  in  any  way  attempting  to 
set  up  our  judgment  in  opposition  to  that  of  the  court.  We 
believe,  however,  that  the  administrative  decision  of  this  ques- 
tion by  the  Commission  must  be  obtained  before  the  respondent 
can  discontinue  its  service,  and  that  the  decree  of  the  court  can- 
not become  effective  until  this  Commission  has  approved  the  pro- 
posed abandonment.  Under  the  facts  presented  to  us  we  are 
unable  to  say  that  the  proposed  discontinuance  of  service  is 
proper,  or  that  it  is  necessary  in  the  interests  of  the  corporation, 
and  an  order  will  therefore  be  issued  directing  the  respondent 
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company  to  continue  to  render  its  public  service  until  such  time 
as  it  shall  have  obtained  permission  from  this  Commission  to 
abandon  that  service;  the  tariffs  in  effect  prior  to  February  28, 
1919,  to  be  effective  until  legally  changed. 

Order 

This  matter  being  before  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaint  and 
answer  on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matter  and  things  involved 
having  been  had,  and  the  Commission  having,  on  the  date  here- 
of, made  and  filed  of  record  a  report  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report'  is  hereby  ap- 
proved and  made  a  part  hereof. 

Now,  to-wit,  March  11,  1919,  the  New  York  and  Pennsyl- 
vania Railway  Company  is  ordered  and  directed  to  continue 
rendering  its  public  service  until  such  time  as  it  shall  have  ap- 
plied to  and  obtained  from  this  Commission  permission  to  aban- 
don that  service,  the  tariffs  in  effect  prior  to  February  28,  1919, 
to  be  effective  until  legally  changed. 


LEHIGH  VALLEY  TRANSIT  CO.  vs.  NEAV  STREET 

BRIDGE  CO. 

Contracts  between  two  public  utilities — Toll  charges — Complaint 

— At  iswer — D  emurrer 

A  contract  between  two  public  utilities,  whether  for  a  defi- 
nite term,  or  not,  may  be  reviewed  by  the  Commission  when  the. 
rights  of  the  public  are  affected. 

Complaint  Docket  No.  2372-1918 

REPORT  AND  ORDER  OF  THE  COMMISSION 
BY  THE  COMMISSION,  Mar.  18,  1919 : 
The  complainant  in  this  case  alleges  it  is  a  public  service 
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corporation  operating  a  system  of  street  railways  through  and 
along  certain  streets  in  the  city  of  Bethlehem,  Pennsylvania,  and 
among  the  lines  maintained  and  operated  by  it  is  one  extending 
along  New  street  and  across  the  bridge  of  the  respondent ;  that 
the  respondent  is  a  public  service  corporation  and  was  created 
and  exists  under  the  laws  of  Pennsylvania,  and  has  erected,  con- 
structed, maintains  and  operates  a  toll  bridge  extending  across 
the  Lehigh  River  from  the  foot  of  New  street  in  the  city  of 
Bethlehem,  North  Side,  (formerly  the  borough  of  Bethlehem) 
to  New  street  in  the  city  of  Bethlehem,  South  Side,  (formerly 
the  borough  of  South  Bethlehem),  that  under  date  of  the  second 
of  July,  A.  D.  1910,  complainant  entered  into  an  agreement  with 
the  respondent  under  which  the  complainant  was  permitted  to 
cross  the  said  bridge  with  its  cars.  By  the  terms  of  said  agree- 
ment, the  complainant  is  required  to  pay  to  the  respondent  the 
sum  of  1/2  cent  for  each  passenger  carried  across  said  bridge  in 
one  direction,  as  well  as  the  sum  of  10  cents  for  each  car  other 
than  passenger  cars  operated  across  the  bridge ;  that  the  agree- 
ment was  entered  into  because  of  the  public  necessity  of  provid- 
ing transportation  between  the  boroughs  of  Bethlehem  and  South 
Bethlehem  and  the  use  of  the  bridge  of  the  respondent  afforded 
the  only  available  means  of  providing  for  such  transportation ; 
that  the  rates,  tolls,  and  charges  provided  in  said  agreement, 
were  not  on  the  day  thereof  nor  at  any  other  time  since  said  day, 
nor  are  they  now,  just  and  reasonable,  but  complainant  was  un- 
able to  obtain  permission  to  use  said  bridge  upon  more  favorable 
terms  and  entered  into  said  agreement  in  order  to  provide  the 
public  services  aforesaid ;  that  the  number  of  passengers  carried 
by  complainant  across  said  bridge  has  greatly  increased  since  the 
date  of  said  agreement  and  the  rates,  tolls  and  charges  paid  by 
the  complainant  to  the  respondent  have  increased  from  approxi- 
mately $6,000  to  approximately-  $20,000  per  annum,  and  are 
likely  to  still  further  increase,  that  the  rates,  tolls  and  charges 
demanded,  exacted  and  collected  by  respondent  from  com- 
plainant for  the  services  furnished  are  unjust,  unreasonable  and 
unduly  preferential  and  afford  the  respondent  mare  than  a  fair 
and  reasonable  return  on  the  fair  value  of  the  property  of  re- 
spondent employed  in  rendering  the  services;  that  the  cost  of 
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operating  and  maintaining  the  complainant's  system  has  greatly 
increased  and  that  the  exaction  by  the  respondent  of  the  un- 
reasonable rates,  tolls  and  charges  for  the  use  of  the  bridge  im- 
poses an  unjustifiable  burden  not  only  upon  the  complainant  but 
also  upon  its  patrons.  We  are  requested  to  inquire  into  and 
regulate  the  services,  rates,  tolls  and  charges  and  to  determine 
by  specific  order  the  maximum  just,  due,  equal  and  reasonable 
rates.to  be  hereafter  charged,  with  prayer  for  reparation. 

The  respondent  clenmrs  to  the  complaint  on  the  ground  that 
this  Commission  is  without  jurisdiction  for  the  following  reasons : 

"(a)  The  said  complaint  sets  forth  as  part  thereof  a 
contract  of  lease  between  the  Complainant  as  Lessee  and  the 
New  Street  Bridge  Company  as  Lessor  for  a  term  of  years 
not  yet  expired  and  that  said  contract  was  entered  into  July 
2nd,  A.  D.  1910,  which  was  three  and  one-half  years  prior 
to  the  creation  of  the  Public  Service  Commission  of  the 
Commonwealth  of  Pennsylvania. 

"(b)  That  the  relief  prayed  for  requires  the  said 
Public  Service  Commission  to  abrogate  or  change  the  obli- 
gation of  said  contract  contrary  to  the  provisions  of  the 
Constitution  of  Pennsylvania  and  of  the  United  States. 

"(c)  That  the  said  contract  upon  its  face  is  a  lease 
between  the  New  Street  Bridge  Company,  Lessor,  and  the 
Lehigh  Valley  Transit  Company  as  Lessee,  calling  for  the 
payment  of  a  rental  on  the  part  of  said  lessee  in  considera- 
tion of  a  grant  of  property  rights  heretofore  conveyed  by 
the  New  Street  Bridge  Company  to  the  Lehigh  Valley  Tran- 
sit Company,  and  that,  therefore,  the  Public  Service  Commis- 
sion has  no  jurisdiction  to  alter  or  abridge  the  rights  accru- 
ing to  the  New  Street  Bridge  Company  under  said  agree- 
ment being  the  consideration  for  grants  of  rights  heretofore 
made  and  completed  on  the  part  of  the  New  Street  Bridge 
Company  in  favor  of  the  said  Lehigh  Valley  Transit  Com- 
pany. 

"(d)  The  said  complaint  makes  no  allegation  of  fraud, 
.  accident  or  mistake  in  connection  with  the  procurement, 
execution  or  fulfilment  of  said  contract  (Ex.  "A"  of  the 
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Complaint)  but  on  the  contrary  it  appears  by  the  express 
terms  thereof  and  upon  the  face  of  the  complaint  itself  that 
said  contract  first  became  operative  twenty-six  (26)  years 
ago,  was  from  time  to  time  modified  in  certain  minor  details 
by  the  parties  thereto  and  is  in  full  force  and  effect  without 
question  or  complaint  heretofore  raised  by  the  said  Transit 
Company. ' ' 


Counsel  for  the  respondent  argue  that  every  public  service 
corporation  performs  both  public  and  private  duties.  The  carry- 
ing out  of  its  expressed  functions  with  relation  to  the  public  are 
public  duties,  but  performing  acts  and  making  contracts  which 
are  not  a  direct  performance  of  the  public  duty  imposed  by  its 
franchise  are  private  duties  and  on  that  side  of  its  functioning 
the  corporation  is 'not  a  public  corporation  ;  that  the  arrangement 
made  by  agreement  of  lease  between  the  bridge  company  and  the 
transit  company  was,  so  far  as  the  bridge  company  is  concerned, 
the  performance  of  a  private  duty.  If  by  this  contract  the 
bridge  company  came  into  direct  relations  with  the  public  and 
the  contract  related  to  public  fares  or  tolls  or  services  of  the 
bridge  company  which  the  bridge  company  could  impose  upon  and 
collect  from  the  public,  then  it  would  be  a  public  contract  and 
the  performance  on  the  part  of  the  bridge  company  would  be  a 
public  duty.  But  under  the  lease  in  question,  the  bridge  com- 
pany makes  no  charges  of  tolls  against  or  upon  the  public.  If 
the  public  is  affected,  the  bridge  company  does  not  know  it,  nor 
can  the  bridge  company  control  the  effect  upon  the  public  if  any 
such  effect  is  produced  by  the  contract  in  question.  The  only 
power  which  the  bridge  company  could  exercise  in  the  premises 
was  to  make  the  lease  or  refuse  to  make  the  lease.  As  a  private 
corporation  the  bridge  company  could  not  be  forced  to  take  on 
its  structure,  the  tracks  or  cars  of  the  railway  company,  and  the 
compensation  for  such  taking  is  damages,  rental,  due  compen- 
sation and  not  tolls,  fares  or  rates  as  to  which  the  administrative 
powers  of  the  Public  Service  Commission  extend. 

To  provide  means  for  the  passage  of  the  public  over  the 
river  is  the  bridge  company's  plain  duty  and  in  allowing  the 
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transit  company  to  lay  its  tracks  and  operate  its  cars  on  the 
bridge  is  the  exercise  of  its  franchise  rights  and  is  one  way 
adopted  by  it  of  discharging  its  duty  to  the  public.  Tbat  it  could 
not  be  compelled  to  allow  the  transit  company  on  its  bridge  is 
beside  the  question.  As  a  public  utility  it  did  so,  and  thereby 
rendered  a  service  to  the  transit  company  and  the  public.  The 
transit  company  enjoys  a  special  service  different  in  kind  and 
extent  from  that  of  the  general  public  crossing  the  bridge  on  foot 
or  by  vehicles,  but  nevertheless  it  is  a  public  service,  rendered  by 
the  Imdge  company  under  its  franchise  from  the  State.  A 
bridge  company,  for  example,  could  not  be  compelled  to  provide 
a  structure  that  would  carry  motor  trucks  and  buses  heavier  than 
those  customarily  used  on  the  highways ;  but  if  it  did  build  such 
a  structure  for  the  use  of  a  motor  transportation  company,  it 
would  be  engaged  in  a  public  service  when  it  allowed  the  com- 
pany to  haul  passengers  and  freight  over  the  bridge  for  a  pro- 
portionate  share  of  the  fares  and  freight  charges.  In  serving  the 
motor  truck  company,  as  is  the  bridge  company  here  in  serving 
the  transit  company,  it  would  be  serving  it  as  part  of  the  general 
public.  While  the  services  might  be  different  in  kind  and  extent, 
still  they  would  be  public  services  rendered  by  the  bridge  com- 
pany in  the  exercise  of  its  franchise  through  facilities  provided 
by  it  and  subject  to  the  control  and  regulation  of  this  Commis- 
sion. 

The  parties  here  are  not  private  persons  dealing  with  things 
in  which  the  public  has  no  concern,  but  are  corporations  whose 
right  aud  powers  were  created  for  public  purposes  and  the  sub- 
ject matter  of  the  contract  is  one  which  affects  the  welfare  of  the 
public.  Such  a  contract,  though  unexpired  and  made  for  a. 
definite  term,  we  have  held  to  be  under  the  supervising  power 
and  control  of  the  legislature  and  of  this  Commission  to  whom 
this  power  and  control  has  been  delegated.  Accordingly  the  de- 
murrer is  overruled  and  the  cause  will  be  set  down  for  hearing 
in  due  course. 

This  report  was  prepared  by  Commissioner  McClure  and 
submitted  by  him  for  the  consideration  of  the  Commission,  and 
since  his  decease  was  adopted  as  a  Commission  report, 
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Order 

This  matter  being  before  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaint  and 
answer  on  file  and  having  been  duly  heard  and  submitted  by  the 
parties  and  due  investigation  of  the  matters  and  things  involved 
having  been  had  and  the  Commission  on  the  date  hereof  having 
made  and  filed  of  record  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  approved 
and  made  part  hereof. 

And  now,  to- wit,  March  38,  1919,  it  is  ordered,  That  the 
demurrer  in  the  above  entitled  case  be  and  the  same  is  hereby 
overruled  and  the  cause  is  directed  to  be  set  down  for  hearing 
upon  due  notice  to  the  parties. 


CITIZENS  AND  RESIDENTS  OF  MT.  HOLLY  SPRINGS  vs. 
CARLISLE  AND  MT.  HOLLY  RAILWAY  CO.,  CUM- 
BERLAND RAILWAY  CO. 

Bates — Increase  of — Service 

The  respondents  increased  their  rates  from  seven  to  eight 
cents  per  zone.  Complaint  was  made  alleging  that  the  increased 
rates  were  excessive  and  the  service  inadequate. 

It  was  shown  that  the  respondents  for  the  past  several  years 
have  suffered  an  annual  deficit  and  that  practically  no  provision 
was  made  for  repairs  or  depreciation. 

The  increased  fares  were  approved  for  a  period  of  eighteen 
months  from  the  effective  date  of  the  tariff,  Aug.  26, 1918,  and  the 
complaint  dismissed  both  as  regards  to  service  and  rates,  urith 
leave  for  complainants  to  renew  the  sa)me  after  expiration  oft 
above  stated  period. 

Complaint  Docket  No.  2316 

REPORT  AND  ORDER  OF  THE  COMMISSION 

BRECHT,  Commissioner,  Feb.  25,  1919 : 

The  Carlisle  and  Mount  Holly  Street  Railway  Company  has 
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been  duly  incorporated  to  transport  passengers  and  freight  be- 
tween the  borough  of  Mount  Holly  Springs  and  the  borough  of 
Carlisle  in  Cumberland  county.  Its  line  of  street  railway  is  now 
operated  under  a  lease  by  the  Cumberland  Railway  Company 
which  owns  and  operates  another  line  extending  from  Carlisle  to 
Newville  a  distance  of  twelve  miles. 

Under  a  tariff  effective  June  12,  1917,  the  rate  of  fare  on 
respondents'  lines  was  increased  from  five  to  seven  cents  per 
zone.  A  complaint  was  filed  at  the  time  against  the  increase 
proposed  but  was  subsequently  withdrawn  upon  request  of  com- 
plainant. Sometime  thereafter  another  tariff  was  filed  effective 
August  26,  1918,  under  which  there  was  a  further  increase  from 
seven  to  eight  cents  in  the  rate  of  fare. 

A  complaint  has  been  filed  by  a  number  of  citizens  and  resi- 
dents of  the  borough  of  Mount  Holly  Springs  alleging  that  the 
increase  from  seven  to  eight  cents  in  the  fare  per  zone  is  ex- 
cessive, unjust  and  unreasonable  ;  and  that  the  service  rendered 
by  respondent  companies  is  "inadequate,  insufficient,  unsanitary 
and  unsafe  by  reason  of  the  character  and  condition  of  the  roll- 
ing stock  and  road-bed."  In  their  answer  respondents  have 
sought  to  justify  the  increase  of  fares  by  filing  a  statement  of 
the  receipts  and  expenses  for  the  first  six  months  of  1918,  and  de- 
nied that  the  service  furnished  is  inadequate  or  that  the  cars  arc 
in  poor  condition,  averring  that  an  hourly  schedule  is  in  effect 
and  that  cars-  are  at  times  obliged  to  leave  Mount  Holly  Springs 
without  any  passengers. 

It  appears  that  on  July  1,  1918,  the  Cumberland  Railway 
Company  failed  to  make  payment  of  interest  on  its  bonds,  and 
on  application  to  the  court  in  September  the  company  was  placed 
in  the  hands  of  receivers  on  October  1,  1918.  Shortly  thereafter 
upon  petition  of  the  receivers  appraisers  were  appointed  by  the 
Court  of  Common  Pleas  of  Cumberland  County  to  make  an  ap- 
praisal in  due  course  of  respondent's  property.  A  copy  of  the 
appraisal  prepared  for  the  court  has  been  filed  with  this  record 
and  shows  that  materials  and  equipment  in  possession  of  the 
Carlisle  and  Mount  Holly  Railway  Company  used  and  useful 
for  railway  purposes  have  been  valued  at  $110,193.50. 
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Complainants  offei'ed  no  testimony  npon  any  features  of 
the  complaint.  The  testimony  of  respondents  was  bi*ief,  confined 
chiefly  to  receipts  and  expenses  during  the  past  four  years,  the 
admittedly  poor  condition  of  the  road-bed,  especially  between 
Carlisle  and  Mount  Holly  Springs,  and  the  financial  inability  of 
the  operating  company  to  make  the  necessary  improvements  in 
track  and  rolling  stock  under  a  lower  rate  of  fare.  The  case  was 
submitted  for  determination  on  the  record  and  testimony  with- 
out briefs  or  argument  from  counsel  for  either  party. 

The  Cumberland  Railway  Company  through  its  Treasurer 
submitted  the  following  as  a  statement  of  the  operating  account 
taken  from  its  books  for  the  years  given : 


Carlisle  and  Mount  Holly  Street  Railway 


Gross  Receipts. 


Operating  Expenses 
and  Interest. 


1913,.  ..  .$27,720  05 
1914,.  . . .  22,382  03 
1915,....  15,839  61 
1916,.  . . .  17,375  43 

1917          17,429  21 

1918  (x).    5,770  15 


$20,762  43 
21,747  95 
19,321  93 
22~440  13 
16,271  90 
9.440  53 


(x)  First  six  months. 


Cumberland  Railway 


Gross  Receipts. 


Operating  Expenses 
and  Interest. 


1913  $22,291  06 

1914          22,690  84 

1915,.  . .  .  25,572  46 
1916,.  . .  .  26,143  31 
1917,.  ...  25,990  33 
1918,  (Not  given) 


$36,423  01 
48,243  48 
37,690  08 
43,963  98 
35,117  13 


(Not  given) 


(First  six  months.) 


The  bond  indebtedness  of  the  Cumberland  Railway  Company 
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is  $405,000,  of  the  Carlisle  and  Mount  Holly  Street  Railway  Com 
pany  $100,000.  The  bond  issues  bear  five  per  cent,  interest. 
Respondents  also  carry  a  floating  debt  of  about  $50,000.  It  was 
testified  that  there  has  been  no  dividend  paid  during  the  past 
five  years,  and  as  far  as  could  be  ascertained  by  the  treasurer  of 
the  company  at  no  other  time. 

The  evidence  offered  upon  the  condition  of  the  cars,  road- 
bed, and  pole  line,  especially  on  the  Carlisle  and  Mount  Holly 
line,  is  in  effect  that  these  are  in  poor  condition  and  will  require 
from  $15,000  to  $20,000  to  put  them  in  proper  state  of  repair. 
The  car  line  from  Carlisle  to  Mount  Holly  Springs  is  seven  miles 
long  and  the  entire  car  line  operated  nineteen  miles  in  length. 
The  Mount  Holly  road  is  the  older  division,  was  built  in  1900, 
and  apparently  little  or  nothing  has  been  expended  upon  it  lov 
repairs  and  upkeep  since  then.  The  service  on  this  line  consists 
of  one  car  operated  on  schedule  every  hour. 

There  is  nothing  appearing  in  the  record  or  testimony  to 
show  definitely  what  effect  a  6-cent  fare  has  had  upon  the  re- 
ceipts of  the  operating  company.  The  gross  receipts  under  an 
8-cent  fare  on  the  Carlisle  and  Mount  Holly  Railway  for  the 
months  of  September  and  October*  1918,  which  were  submitted 
by  respondant  on  request,  are  respectively  $1420.64  and  $1200.92. 
The  average  gross  receipts  per  month  on  that  same  line  under  a 
7-cent  fare  as  shown  in  the  operating  account  given  above  for 
the  first  six  months  in  1918,  are  $961.69.  While  these  figures 
are  perhaps  too  general  to  furnish  conclusive  evidence,  they 
serve  to  show  that  the  8-cent  fare  in  the  present  instance  has 
apparently  not  acted  as  a  deterrent  upon  the  car  rider  and  has 
increased  in  a  substantial  manner  the  revenues  of  the  company, 
which  the  latter  claims  as  absolutely  necessary  under  existing 
conditions  if  the  public  is  to  have  the  benefit  of  proper  and 
adequate  service. 

As  shown  by  the  testimony  the  operating  expenses  of  the 
company  from  1913  to  the  first  six  months  of  1918  inclusive  do 
not  include  anything  for  accrued  or  annual  depreciation,  and 
comparatively  nothing  for  necessary  repairs  and  maintenance. 
The  revenue  account  which  was  filed  shows  a  substantial  deficit 
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every  year  since  1913  on  the  Cumberland  Railway,  and  during 
that  period  a  total  deficit  of  about  $4500  on  the  Carlisle  and 
Mount  Holly  road.  The  recent  financial  history  of  respondents 
beginning  with  the  default  in  payment  of  interest  on  their 
bonds  in  July  1917,  and  ending  with  the  subsequent  appoint- 
ment of  receivers  and  appraisors,  seems  to  confirm  the  claim  of 
insufficient  operating  revenue  under  the  former  rate  to  conduct 
the  business  of  these  railways. 

It  is  not  clear  why  a  street  railway  company  which  operates 
to  and  from  a  county  seat  a  line  of  road  seven  miles  long,  whose 
property  used  and  useful  has  been  appraised  by  disinterested 
parties  appointed  by  the  court  at  $110,000.  whose  bond  and  cur- 
rent obligations  amount  only  to  a  little  more  than  $100,000,  and 
which  has  never  declared  or  paid  a  dividend,  should  have  an  aver- 
age annual  deficit  over  a  period  of  time  including  years  when 
business  was  normal.  Whether  this  financial  showing  has  been 
the  result  of  poor  management,  an  insufficient  population  to 
make  a  transit  service  self-sustaining,  an  inadequate  rate  of  fare 
and  defective  zone  system,  or  some  other  operating  features,  or 
a  combination  of  some  or  all  of  these,  is  not  disclosed  by  the 
evidence.  The  data  submitted  were  incomplete  and  do  not  fur- 
nish an  answer  to  this  fundamental  feature  of  the  case. 

After  giving  due  consideration  to  all  the  facts  and  circum- 
stances presented  which  seem  to  have  a  bearing  upon  the  rate  issue 
raised,  the  Commission  has  concluded  that  it  would  not  be  a 
wise  administrative  step  in  public  service  to  find  that  the  new 
rate  proposed  should  not  go  into  effect  for  the  time  being  in  this 
instance.  An  order  will  therefore  be  made  allowing  respon- 
dents to  charge  and  collect  the  proposed  8-cent  fare  for  a  period 
of  eighteen  months  from  the  effective  date  of  their  tariff  August 
26,  1918,  when  upon  application  of  complainants,  the  burden  of 
proof  to  remain  upon  respondent,  the  Commission  will  again 
investigate  the  reasonableness  of  that  rate  under  circumstances 
then  controlling.  The  complaint  with  respect  to  service  and  con- 
dition of  cars  and  road-bed,  because  of  the  financial  stress  in 
which  the  respondent  companies  now  find  themselves,  will  be  dis- 
missed with  leave  to  complainants  to  file  a  new  complaint  after 
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the  expiration  of  the  time  which  has  been  granted  respondents 
to  collect  the  proposed  8-cent  fare. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties 
and  the  Commission  having  on  the  date  hereof  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon  which  report  is  hereby  approved  and  made  a  part  hereof. 

Now  to  wit,  February  25,  1919,  it  is  ordered,  That  the  com- 
plaint in  this  proceeding  be  and  the  same  is  hereby  dismissed 
with  leave  to  the  complainants  to  file  new  complaints  in  accord- 
ance with  the  determinations  contained  in  said  report. 


CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING: 
MONDAY,  MARCH  24,  1919 
Harrisburg. 

Arguments 

Monday,  March.  24,  191,9.  1.30  P.  M. 

C.  2249.  The  Jefferson  Coal  Company  vs.  The  DuBois 
Electric  Company.  In  re :  Alleging  unjust  and  unreasonable  in- 
crease in  rates  for  electric  service  and  averring  that  such  increase 
is  in  violation  of  contract  between  the  parties  at  interest. 

C.  2298.  J.  W.  Rodenhaver,  et  al.  vs.  Harrisburg  Light  & 
Power  Company.  In  re:  Alleged  unjust  and  unreasonable  in- 
crease in  rates  for  steam. 

C.  2319.    Borough  of  Sellersville, 

C.  2327.    Gilbert  L.  Tbompson, 

C.  2328.    Borough  of  Perkasie, 
vs. 

Highland  Gas  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  for 
gas  service. 
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C.  2399.    E.  S.  Swartz,  et  al., 

C.  2415.    Mercantile  Bureau  of  Keynoldsville  Chamber  of 
Commerce,  George  W.  Stoke,  Chairman, 
vs. 

Jefferson  Electric  Company. 
In  re :  Alleging-  unjust  and  unreasonable  increase  in  rates  for 
electric  service. 

C.  2476.    Borough  of  Ford  City, 
C.  2544.    Borough  of  Kittanning, 
-vs. 

American  Natural  Gas  Company. 

In  re :  Alleged  unjust  and  unreasonable  charge  for  gas  ser- 
vice.   (Subpoena  duces  tecum.) 

C.  2578.  John  W.  Masteller,  et  al.  vs.  The  North  Branch 
Transit  Company.  In  re :  Alleged  unjust  increase  in  rates  and 
alleged  improper  and  unlawful  posting  and  publishing  of  tariffs 
whereby  said  increases  were  proposed  to  be  made  effective. 

C.  2580.  Western  Union  Telegraph  Company  vs.  West 
Penn  Power  Company.  In  re :  Alleged  proposed  construction  of 
collinear  line  over  the  facilities  of  complainant  from  the  west 
borough  line  of  the  borough  of  Washington  for  a  distance  of 
1475  feet  along  the  National  Highway  to  the  township  road  lead- 
ing to  Prosperity  Pike,  North  Franklin  township,  Washington 
county,  in  violation  of  General  Orders  No.  13  of  the  Public  Ser- 
vice Commission. 

•  Searings 

A.  2372-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania  for  approval  of  agreement  between  said  company 
and  Alva  B.  Cochran,  providing  for  a  lease  by  the  former  to  the 
latter  of  a  certain  lot  and  building  located  in  the  borough  of  West 
View,  Allegheny  county. 

A.  2373-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania  for  approval  of  agreement  between  said  com- 
pany and  the  Philadelphia  Company  and  the  Duquesne  Light 
Company,  providing  for  the  joint  use  of  certain  facilities  located 
in  the  borough  of  Hays,  Allegheny  county. 
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A.  2379-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  agreement  between  said 
company  and  the  T.  W.  Phillips  Gas  and  Oil  Company,  providing 
for  the  sale  by  the  latter  to  the  former  of  certain  facilities  located 
in  the  township  of  Butler,  Butler  county. 

A.  2380-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  agreement  between  said 
company  and  the  National  Transit  Company,  providing  for  the 
joint  use  of  certain  facilities  located  in  the  township  of  Fairview, 
Butler  county. 

Harrisburg 
Hearings 

Wednesday,  March  26,  1919  9:30  A.  M. 

C.  2579.  George  Bassett,  et  al.  vs.  South  Fork  Water  Com- 
pany. In  re :  Alleging  unjust  and  unreasonable  increase  in  rates 
for  water  service. 

M.  C.  1022-1919.  Contract  between  the  People's  Natural 
Gas  Company  and  the  city  of  Pittsburgh,  for  furnishing  natural 
gas  for  fuel  at  the  Herron  Hill  Pumping  Station  and  the 
Schenley  Park  Conservatory  in  said  city  for  the  year  1919. 

M.  C,  1023-1919.  Contract  between  the  Luzerne  County 
Gas  &  Electric  Company  and  the  County  of  Luzerne,  for  light- 
ing the  county  bridge,  spanning  the  Susquehanna  river  between 
the  borough  of  Shickshinny  and  the  village  of  Mocanaqua,  for 
a  period  of  five  years. 

M.  C.  1024-1919.  Contract  between  the  Luzerne  County 
Gas  and  Electric  Company  and  the  county  of  Luzerne,  for  light- 
ing the  county  bridge  spanning  the  Susquehanna  river,  between 
the  borough  of  Kingston  and  the  city  of  AVilkes-Barre,  for  a 
period  of  seven  years. 

M.  C.  1025-1919.  Contract  between  the  Luzerne  County  Gas 
&  Electric  Company  and  the  county  of  Luzerne,  for  lighting 
the  county  bridge  spanning  the  Susquehanna  river  between  the 
borough  of  Plymouth  and  the  township  of  Hanover,  for  a  period 
of  seven  years. 
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A.  2362-1919.  Application  of  the  Laurel  Hill  Telephone 
Company,  a  partnership,  for  approval  of  the  sale  of  its  property, 
franchises,  etc.,  to  the  Laurel  Hill  Telephone  Company,  a  cor- 
poration. 

A.  2313-1919.  Application  of  William  G.  Thompson  for 
approval  of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  Hollidaysburg  and 
Williamsburg. 

A.  2368-1919.  Application  of  Myrel  H.  Gildea  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier  between  Hollidaysburg  and  Williamsburg. 

A.  2378-1919.  Application  of  the  Hershey  Transit  Com- 
pany et  al.  for  approval  of  consolidation  and  merger  into  a  new- 
corporation  to  be  known  as  the  Hershey  Transit  Company. 

Conference 

A.  266-1915.  Application  of  the  borough  of  Kittanning  for 
approval  of  the  construction  and  operation  of  a  municipal  water 
works  for  the  purpose  of  supplying  water  to  the  public  in  the 
said  borough. 

10:30  A.  M. 

C.  2647.  Alexander  J.  Strathie  vs.  Bucks  County  Electric 
Company.  In  re:  Alleged  unjust  and  discriminatory  discon- 
tinuance of  electric  service  to  store  of  complainant  in  the  borough 
of  Newtown,  Bucks  county. 

Pittsburgh 

9:30  A.  M. 

C.  2476.    Borough  of  Ford  City, 
C.  2544.    Borough  of  Kittanning, 
vs. 

American  Natural  Gas  Company. 
In  re:  Alleged  unjust  and  unreasonable  charge  for  gas  ser- 
vice. 

C.  2625.    Borough  of  New  Kensington, 
C.  2626.    Borough  of  Tarentum, 
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C.  2627.    Borough  of  Braekenridge, 

C.  2643.    Township  of  Harrison.  Allegheny  county, 

VS. 

Allegheny  Valley  Street  Railway  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  of 

fare. 

C.  2661.  Borough  of  Glassport  vs.  The  Rock  Run  Fuel  and 
Gas  Company.  In  re:  Alleged  unjust  and  unreasonable  increase 
in  rates  for  gas  service. 

C.  2596.  Connellsville  Macaroni  Company  vs.  West  Penn 
Power  Company.  In  re:  Alleged  unjust  and  unreasonable  coal 
and  labor  charge  in  connection  with  furnishing  light  and  power 
service  to  complainant  at  Connellsville  and  averring  that  such 
charge  is  in  violation  of  contract  entered  into  between  the  parties. 

C.  2600.    John  Duggan,  et  ah, 

C.  2608.    George  B.  Herwiek, 

C.  2609.    City  of  McKeesport, 

C.  2618.    Borough  of  Greensburg, 
vs. 

AVest  Penn  Railways  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rate  of 

fare. 

IIarrisburg 
Hearings 

Thursday,  March  27,  1919  9:30  A.  M. 

A.  2384-1919.  Application  of  the  Cumberland  Valley  Rail- 
road Company  for  approval  of  the  abolition  of  a  crossing  at  grade 
at  a  point  where  the  tracks  and  right  of  way  of  said  company 
cross  a  public  highway  known  as  Britton  road  in  Southampton 
township.  Cumberland  county,  and  the  construction,  in  lieu 
thereof,  of  a  crossing  below  grade  of  said  highway. 

A  2384-191 9.  Application  of  the  Cumberland  Valley  Rail- 
road Company  for  approval  of  the  abolition  of  two  crossings  at 
grade  at  points  where  the  tracks  and  right  of  way  of  said  com- 
pany cross  two  public  highways,  one  in  Newton  township  and 
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the  other  in  Southampton  township,  Cumberland  county,  and  the 
construction  in  lieu  thereof,  of  a  crossing  above  grade. 

Pittsburgh  9:30  A.  M. 

M.  C.  1018-1919.  Contract  between  The  Pennsylvania  Rail- 
road Company  and  the  City  of  Pittsburgh,  granting  said  com- 
pany the  right  to  change  the  grades  and  location  of  its  tracks, 
to  construct  additional  tracks  between  the  right  bank  of  the 
Allegheny  river  and  the  west  side  of  Federal  street,  and  to  re- 
build the  bridges  over  Anderson  and  Sandusky  streets,  and  to 
construct  a  side-track  across  and  above  the  grade  of  a  portion  of 
Mendota  street,  said  city. 

A.  2364-1919.  Application  of  The  Pennsylvania  Railroad 
Company  for  approval  of  the  alteration  of  a  crossing  above  grade 
at  a  point  where  the  tracks  and  right  of  way  of  the  said  com- 
pany ctqss  Sandusky  street  in  the  City  of  Pittsburgh. 

A.  2365-1919.  Application  of  The  Pennsylvania  Railroad 
Company  for  approval  of  the  construction  and  relocation  of  a 
crossing  above  grade  at  point  where  the  tracks  and  right  of  way 
of  the  said  company  cross  Mendota  street  in  the  City  of  Pitts- 
burgh. 

A.  2366-1919.  Application  of  The  Pennsylvania  Railroad 
Company  for  approval  of  the  alteration  of  a  crossing  above  grade 
at  point  where  the  tracks  and  right  of  way  of  said  company  cross 
Anderson  street  in  the  City  of  Pittsbiu-gh. 

M.  C.  1019-1919.  Contract  between  The  Pennsylvania  Rail- 
road Company  (operating  the  Erie  &  Pittsburgh  Railroad  Com- 
pany) and  the  borough  of  AVheatland,  granting  said  company  the 
right  to  relocate  its  existing  track  and  to  construct,  operate  and 
maintain  an  additional  track  across  Church  street  in  said  bor- 
ough. 

A.  2386-1919.  Application  of  The  Pennsylvania  Railroad 
Company,  operating  the  Erie  &  Pittsburgh  Railroad  Company, 
for  approval  of  the  relocation  of  a  crossing  at  grade  and  the 
construction,  operation  and  maintenance  of  an  additional  track 
across  Church  street  in  the  borough  of  Wheatland,  Mercer  county. 

A.  2355-1919.    Application  of  the  Montour  Railroad  Com- 


602 


Department  Reports  of  'Pennsylvania.         5  Dep.  Rep. 


pany  for  approval  of  the  construction  of  a  crossing  above  grade 
at  point  where  the  tracks  and  right  of  way  of  said  company 
cross  the  tracks  of  the  Pittsburgh  &  Charleroi  Street  Railway 
Company,  operated  by  the  Pittsburgh  Railways  Company,  on 
property  now  or  formerly  owned  by  Dr.  J.  V.  Hicks,  in  Snowden 
township,  Allegheny  county. 

A.  2356-193  9.  Application  of  the  Montour  Railroad  Com- 
pany for  approval  of  the  construction  of  a  crossing  above  grade 
at  a  point  where  the  tracks  and  right  of  way  of  said  company 
cross  a  public  highway  known  as  Brownsville  Extension  road  in 
SnoAvden  township,  Allegheny  county. 

A.  2369-1919.  Application  of  the  Philadelphia  Company 
for  approval  of  the  purchase  or  acquisition  of  a  controlling  in- 
terest in  the  capital  stock  of  the  People's  Naturae!  Gas  and  Pipe- 
age  Company  by  said  Philadelphia  Company. 

A.  2370-1919.  Application  of  the  County  of  Allegheny  for 
approval  of  a  crossing  above  grade  of  the  tracks  and  facilities  of 
the  Pennsylvania  Railroad  Company,  Monongahela  Division ; 
the  Pittsburgh,  A^irginia  &  Charleston  Railroad  Company,  and 
the  Pittsburgh  &  Lake  Erie  Railroad  Company,  by  the  construc- 
tion of  a  public  bridge  crossing  the  Monongahela  river  between 
the  borough  of  Glassport  and  the  borough  of  Wilson,  Allegheny 
county. 

A.  2375-1919.  Application  of  the  Farrell  Auto  Street  Car 
Company  for  approval  of  its  incorporation  for  the  purpose  of 
operating  autos  and  other  motor  cars  and  vehicles,  establishing 
and  maintaining  transportation  lines  and  routes  for  carrying 
passengers,  baggage,  etc.,  upon  the  highways  and  public  ways 
at  Farrell,  Sharon  and  Wheatland. 

A.  2377-1919.  Application  of  Demosthenes  Plagaskis  alias 
James  Plagaskis  for  approval  of  the  beginning  of  the  exercise 
of  the  right  to  operate  auto  buses  as  a  common  carrier  between 
Sharon  and  Farrell,  Mercer  county. 

A.  2331-1919.  Application  of  Benjamin  C.  Williams  for  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  East  Pittsburgh  and 
Linhart,  Allegheny  county. 
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A.  2354-1919.  Application  of  Thomas  A.  Pritehard.  et  al., 
doing  business  as  Pritehard  &  Schriner,  for  approval  of  the  be- 
ginning- of  the  exercise  of  the  right  to  operate  auto  buses  as  a 
common  carrier  between  Thornburg  bridge,  Grafton  borough  and 
the  village  of  Gayly,  Allegheny  county. 

A.  2376-1919.  Application  of  Joseph  Rowe,  et  al..  doing 
business  as  Rowe  and  Petrilina.  for  approval  of  the  beginning 
of  the  exercise  of  the  right  to  operate  auto  buses  as  a  common 
carrier  between  Thornburg  bridge,  Grafton  borough  and  the 
village  of  Gayly,  via  Moon  Run,  Allegheny  county. 

A.  2358-1919.  Application  of  Frederick  C.  Moore,  et  al.. 
doing  business  under  the  name  of  the  Bute  Taxicab  Company, 
for  approval  of  the  beginning  of  the  exercise  of  the  right  to  oper- 
ate auto  buses  as  a  common  carrier  between  the  village  of  Bute 
and  the  city  of  Uniontown,  Fayette  county. 

A.  2367-1919.  Application  of  Vernon  F.  Scott  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier,  on  call  or  demand  service,  between  the  city 
of  Uniontown  and  the  village  of  High  House.  Fayette  county. 

A.  2363-1919.  Application  of  the  Motor  Messenger  Service, 
a  partnership,  for  approval  of  the  beginning  of  the  exercise  of 
the  right  to  operate  auto  trucks  for  the  delivery  of  merchandise 
between  Charleroi.  Donora.  Monessen,  Monongahela  and  the  city 
of  Pittsburgh. 

C.  2606.  0.  L.  Beatty  vs.  Calvin  J.  Cilery,  in  re:  Alleging 
that  respondent  is  operating  auto  buses  as  a  common  carrier  at 
Hopwood,  Fayette  county,  and  vicinity,  without  having  first  ob- 
tained a  certificate  of  public  convenience. 

10.00  A.  M. 

The  Public  Service  Commission  of  the 
Commonwealth  of  Pennsylvania 
vs. 

C.  2683.    Antoni  Proonzno 
C.  2684.    R.  B.  Kelley 
C.  2685.    A.  B.  Welch 
C.  2686.    Frank  Galford 
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C.  2690.    W.  K.  Ewing 

C.  2691.    Harold  Bingham 

C.  2692.    Barney  Handman 

C.  2693.    Fred  Sorg 

C.  2694.    George  Simon 

C.  2695.    James  Brown 

C.  2696.    Mrs.  Edward  Haber 

C.  2697.    John  A.  Young 

C.  2698.    Louis  Patterson 

C.  2899.    Herman  Wandrei 

G.  2700.    Pete  Masastes 
In  re:  Investigation  on  the  Commission's  own  motion  of  the 
operation  of  auto  buses  by  respondents  as  common  carriers  be- 
tween the  city  of  McKeesport,  Allegheny  county,  and  the  bor- 
ough of  Elrama,  Washington  county. 

Friday,  March  28.  1919.  10  00  A  M 

Hearing. 
Warren. 

C.  2639.  Borough  of  Warren  vs.  Warren  Water  Company. 
In  re:  Alleged  inadequate  and  insufficient  supply  of  water  in 
the  said  borough. 
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Secretary  of  the  Commonwealth 


CHARTERS  ISSUED 

Name  Location  Business  Capital 

A.  Rose  &  Son,  Inc.,  Harry  Rose, 

Treas  Philadelphia,.  .Paper  and  rags  $75,000 

Aaron  Royal  Home  Investment 

Co.,  The,  M.  A.  Bowe,  Treas.,.  .Philadelphia   10.000 

Acme  Co.,'  The,  M.  J.  Gerstein, 

Treas   McKeesport  Children"s 

Albert  Bldg.  &  Loan  Assn.,  Jacob  clothing  6,000 

Sporkih,  Treas  Philadelphia  1,000,000 

Alexander   Bros.,   A.    F.  Doyle, 

Treas.,   Pittsburgh  Manufacturing 

household  goods  5,000 

AVS^^^^«-^^  w  >■<"» 

Al^TrsAssn:.The\Spi'"«*'^'»  

American  Sparkler  Co.,  The,  A-n;*.,.!,,,,.^,  t-,. 
H.  Kannofskv.  Treas.  Pittsburgh  Fireworks  50,000 

Anprod    Chemical    Works.  Inc.,Chest   

Joseph  P.  Baer,  Treas   J,WJ 

AlSsbi¥r£rP°rati0n'  M°nteilPittsburgh   6o,;,00 

B.  &  B.  Coal  Co.',  A.  B.  Bridinger,Xew  mu   

Treas.,  Snow  Shoe,  Pa     -".uuu 

B.  I.  Boemerwald,  B.  I.  Boemer- 

wald.   Treas  Pittsburgh  Brokers  15,000 

Baron  &  Price,  Inc.,  S.  J.  Fergu- 
son, Treas.,  445  E.  Allegheny 

Ave  "  Philadelphia  Automobiles  20.000 

Bessie    Weiner    Bldg.    &  Loan. 

Jacob  Weiner.  Treas.,    Philadelphia  1,000,000 

Black  and  White  Taxi  Co.,  W  M 

MacFarlan,  Treas.,                  Allentown   5,000 

Bridgeville-Barton   Coal    Co  of 

Penna..    The.    F.    B.  Ollott. 

Treas. 

tj     ,     '            '  ■  Bridgeville   5,000 

Brooks    Bros.    Co.,    J.    W.  H. 

R^r?°kS^  Tr!aS-  : Philadelphia  Merchandise  50,000 

Bowden  Construction  Co  Edwin- 

Bowden,  Treas  '  .Philadelphia   10,000 

Cannonsburg  Realty  Co.,  Clvde' 

Carlton,  Treas  "...Cannonsburg,   5,000 

Conshohocken  Burial  Casket  Co., 

Inc.,  T.  J.  Carrol,  Treas  Conshohocken   25,000 
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Name 


Location 


Business 


Capital 


Diamond  Body  Co.,  The,  Jos.  A. 
Allen,  Treas.,  4637  Frankford 

Ave  Philadelphia   15,000 

Duquesne    Transfer    &  Storage 

Co.,  Wm.  F.  Bingler,  Treas.,. .  .Pittsburgh,    5,000 

Duquesne  Wire  Rope  Co.,  Wm. 

Simpson,  Treas.,  Crafton,  Pa.,  .Pittsburgh   10,000 

East  Pittsburgh  and  Wilmerding 

Coal  Co.,  Alex.  Black,  Treas., ..  East  Pittsburgh,    5,000 

Eight  and  Morris  Bldg.  &  Loan 

Assn.,  J.  J.  Cohen,  Treas.,  Philadelphia,   1,000,000 

Erie  Clouse  Vulcanizing  Co.,  H. 

F.  Cowles,  Treas                     .Erie,    12,000 

Frantz  Retail  Stores  Co.,  H.  A. 

Mettfett,  Treas  Lancaster,    25,000 

Freeburg  Spinning  Mill,   E.  R. 

Wirgman,  Treas.,  Selinsgrove, 

Pa.,   Freeburg   30,000 

Fuel  Corporation  of  America,  J. 
W.    McWilliams,    Treas.,  133 

Pelham  Road  Philadelphia   5,000 

General  Diaz  Bldg.  &  Loan  Assn., 

Carmine  Depoala,  Treas  Philadelphia,   3,000,000 

Greater  Fox  Chase  Bldg.  &  Loan 

Assn.,  Wm.  E.  Strock,  Treas.,  .Philadelphia  1,000,000 

Heath  Silk  Co.,  The,  C.  B.  Heath, 

Treas.,  Peckville.  Pa  Scranton,    25,000 

Highway  Construction  Co.  of 
Erie,  Robt.  J.  Moorhead,  Treas., 

North  East,  Pa  Erie,    200,000 

Hoober   &   Null,    I.   E.  Hoober, 

Treas.,  Narberth,  Pa.,  Philadelphia,   Painting  5,000 

Hotel  Carlisle  Co.,  The,  Hilda  L. 

Lee,  Treas  Carlisle   100,000 

Household  Supply  Co.,  Wm. 
Grede,  Jr.,  Treas.,   ..Philadelphia,    10,000 

Howard  C.  Frank  Co.,  J.  H.  Red- 
den, Treas  Pittsburgh,   Building- 


contractors  10,000 


Industrial  Bldg.  &  Loan  Assn.  of 
Coatesville.  Pa.,  Wm.  Treffei- 
sen,  Treas  


H.  G.  &  H.  Stores,  Inc.,  W.  D. 
Hand,  Treas.,  


Coatesville, 


1.000,000 


Hallstead  General  stores  40,000 


J.  E.  Clune  Co.,   J.   E.  Clime, 
Treas.,  806  Heberton  Ave  


Pittsburgh  General  store 


5,00.0 


John  J.  McKinley.  Jr.  Bldg.  & 
Loan  Assn.,  B.  Wm.  Wriggley, 

Treas  


Philadelphia, 


1,000,000 
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Name  Location  Business  Capital 

Joy-Rogers  Hardware  Co.,  Joseph 

H.  Joy,  Treas  Johnstown.    20,000 

Kiddy  Shoe  Service,  Inc.,  N.  M. 

Badorf,  Treas.,   Lititz   50.000 

Lancaster  County  Tobacco  Grow- 
ers, A.  E.  Lane,  Treas.,  Clay, 

Pa.,   Lancaster   100,000 

Lansdale  Motor  Co.,  Inc.,  Jos.  A. 

Willis,  Treas  Lansdale   10.000 

Lemoyne  Quarries,  Geo.  E.  How- 
ard, Treas  ,  Harrisburg   20,000 

Mank  &  Patterson  5  and  10-cent 

Stores,  J.  A.  Mank,  Treas.,  ...Carnegie   10,000 

Marine  Development  Co.,  J.  H. 

Bell,  Treas.,  1405  Reed  St  Philadelphia,  ...Patent  rights  5.000 

Merrill  Produce  Co.,  Inc.,  Philip 

Machleid,  Treas.,  Darby,  Pa.,. .  Philadelphia   10.000 

Metric  Hosiery  Mills,  Inc.,  W.  H. 

Wray,  Treas  Reading   10.000 

Middleburg  Products  Co..  S.  F. 

Mclnroy,  Treas.,   Middleburg   10.000 

Milton  Bldg.  &  Loan  Assn.,  The, 

Eugene  Bythimer,  Treas  Philadelphia  1.000,000 

Mine    Service    Equipment  Co., 

Hugh  A.  Dawson,  Treas.,   Scranton   20,000 

Montrose    Farm    Products  Co.. 

Geo.  B.  Finn,  Treas.,  Montrose   10.000 

National    Supply   and  Machine 

Co.,    F.    H.    Alleman,  Treas., 

Summit,  N.  J  Harrisburg   50,000 

New  Era  Creamery,  The,  W.  C. 

Benger,  Treas.,   Allentown   10,000 

Nickels  &  Lauber,   Inc.,   M.  J. 

Nickels,  Treas.,   Philadelphia,   Neckwear  100.000 

Northampton  Amusement  Co.,  X. 
R.  Turner,  Treas.,   Easton   6.000 

Oakmont-South  Ardmore  Brook- 
line  Bldg.  &  Loan  Assn.,  C.  P. 

Hackett,  Treas.,  Oakmont,  Pa.,.  South  Ardmore  1,000,000 

Peace  Bldg.  &  Loan  Assn.,  Morris 

Demp.  Treas.,   Philadelphia  1.000,000 

Peck-VanGuilder  Co.,  Inc.,  Hattie 

M.  Peck,  Treas.,  Dunmore,  Pa.,  Scranton  Building 

contractors  6,000 

Penna.  Savings  and  Loan  Assu,, 

J.  L.  Paul,  Treas  Cresson  1.000,000 

Pershing  Bldg.  &  Loan  Assn.,  C. 

A.  Stiegler,  Treas  Philadelphia  1,000.000 
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Name  Location  Business  Capital 

Pittsburgh  Home  Construction 
Co.,  Raymond  Marlier,  Treas.. 

753  Millvale  Ave  Pittsburgh   50,000 

Pittsburgh  Steel  Export  Co.  of 

Penna.,  Wm.  S.  Weller,  Treas. .Pittsburgh,    5,000 

Quiria,  Smith  &  Co.,  Inc.,  Thos. 

A.  Smith,  Treas.,   'Pittsburgh,   Fruit  and 

vegetables  25,000 

Rothman  Motor  Co.,  Theo.  Roth- 
man,  Treas  Pittsburgh   10,000 

S.  H.  Davis  Furniture  Co.,  J.  F. 

Rainforth,  Treas.,   Glassport,    10,000 

Sanitary    Grocery    Supply  Co.,- 

Mary  Armstrong,  Treas  ^Pittsburgh,    5,000 

Sequire  &  Co.,  Inc.,  F.  B.  Beck, 

Treas.,  Mt.  Bethel,  Pa  Portland  Sand  and  gravel  18,000 

Sheesley  Coal  Co.,  J.  D.  Sheesley, 

Treas  Johnstown   50,000 

Solotone  Mfg.  Co.,  S.  F.  Dunkle, 

Treas  Harrisburg  Phonographs  50,000 

Stader  Coal   Co..   J.   C.  Henry, 

Treas.,   .'.Connellsville,    36,000 

Standard    Furniture    Mfg.  Co., 

D.  .1.  Levenson,  Treas.,   Pittsburgh,    75,000 

Temple  Assn.  of  Ambridge,  E. 

B.  McFarland,  Treas  Ambridge  Real  estate  15,000 

Trust    Co.    of    Glen    Rock,  Dr. 

Chas.  G.  Wiley,  Treas.,  .  ;  Glen  Rock   125,000 

Universal  Equipment  Co.,  C.  N. 

Shaffner,  Treas.,   Philadelphia,   Industrial 

supplies  6,000 

Wilson  &  English  Silk  Co.,  Jos. 
D.   English,  Treas.,  Peckville, 

Pa  Dickson  City,    100,000 

York  Heating  &  Ventilating 
Corp.,     H.     J.  Longenecker, 

Treas.,   York   50,000 

York  Wholesale  Grocery  Co..  Inc., 

S.  C.  Zeigler,  Treas.,   York,    25,000 
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Workmen's  Compensation  Forms 

(Revised) 
PRICE  LIvST 

Forms  W-l,  W-2,  W-3,  W-4,  W-5,  W-6,  W-7, 
W-7a,  W-8,  W-9,  W-ll,  W-12,'  W-13. 
W-14a,  W-16,  W-17,  W-20,  W-21,  W-22, 
W-23,  W-24,  W-27,  W-28,  W-29,  W-32, 
W-33,  W-34,  W-35,  W-36,  W-37,  W-38, 
W-39,  W-40,  W-41,  W-42,  W-43,  W-44, 
W-45,  W-46,  W-47,  W-48,  W-49,  W-50, 
W-51,   W-51a,   W-51b,   W-51c,  W-52, 

W-53,  W-54,  100  copies  $1.00 

Form  W-15a   100  copies  2.00 

Forms  W-l 4,  W-l 5  and  W-30  ...  100  copies  3.00 

Forms  W-10  and  W-l 8  100  copies  3.00 

Form  W-19  and  W-31   100  copies  4.00 

Forms  W-25  and  W-26   100  copies  2.50 

Form  S.  0  100  copies  4.50 

Form  S.  O.  M.  100  copies  7.50 


Prices  Subject  to  change  without  notice. 
Special  prices  on  quantity  lots. 


Department  Reports  of 
Pennsylvania 

Vol.  V            HARRISBURG,  PA.,  MARCH  28,  1919            No.  13 
v  ' 

EDITORIAL 

The  recently  published  report  of  the  Workmen's  Compen- 
sation Board,  entitled  "Three  Years'  Administration  of  the 
"Workmen 's  Compensation  Act  in  Pennsylvania,"  by  Lee 
Solomon,  Secretary,  makes  the  following  comment : 

"  'Department  Reports',  while  a  private  enterprise,  has 
in  many  respects  served  as  the  official  mouthpiece  of  tin 
Compensation  Board.  It  has  given  generously  of  its  space 
to  the  decisions  and  announcements  of  the  Board,  and. 
baving  a  wide  circulation  among  those  directly  interested 
in  the  administration  of  the  law.  has  been  a  tremendous  fac- 
tor in  the  success  of  the  system. ' ' 

We  are  glad  to  quote  this  expression  of  approval  by  the 
Board,  and,  at  the  same  time,  to  assure  our  subscribers  that  this 
valuable  service  will  be  continued  in  the  future  as  in  the  past, 
along  with  many  other  exclusive  features  found  in  no  other  publi- 
cation in  the  State. 


______  % 

Common  Pleas  of  Allegheny  County 

SHERMAN  AND  LARUE  HARDIN  vs.  PITTSBURGH 
STEEL  FOUNDRY  CO. 

Workmen's  Compensation — Appeals — Findings  of  fact  by  Board 

final 


Common  Pleas  of  Allegheny  County,  No.  1006,  Jan.  Ter 


in. 
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1919.  Appeal  from  decision  of  Workmen's  Compensation  Board. 
Appeal  dismissed.  (For  Opinion  of  Hoard,  see  -i  Dm).  Rep. 
2562.) 

SWEARINGEN,  J..  Feb.  28,  1919: 

The  Referee  made  findings  of  fact,  stated  his  conclusions  of 
law,  and  found  an  award  in  favor  of  the  claimants.  The  defend- 
ant appealed  and  aftetr  argument,  the  Board  ordered  a  hearing 
de  novo.  This  was  held  October  31,  1918,  and  thereafter  the 
Board  rendered  its  decision  sustaining  the  award  of  the  Referee 
dismissing  the  appeal. 

The  Referee  found  that  James  B.  Hardin,  the  deceased  was 
an  employe  of  the  Pittsburgh  Steel  Company;  that  his  death  was 
"due  to  an  injury  sustained  by  an  accident  occurring  while  in 
the  course  of  his  employment  with  the  defendant;"  and  that  the 
claimants  were  dependent  upon  him  "to  some  extent  at  the  time 
of  his  death. ' ' 

The  Board  found  that  James  B.  Hardin  "was  killed  while 
in  the  course  of  his  employment  upon  the  employer's  premises 
because  of  the  operation  or  prosecution  of  the  defendant's  busi- 
ness." It  is  true  this  finding  of  the  Boa.rd  is  stated  in  its 
"opinion,"  but  this  does  not  detract  from  its  value.  The  statute 
does  not  prescribe  any  formal  manner  in  which  the  Board  must 
render  its  decision.  Hence,  we  are  not  warranted  in  laying  clown 
any  specific  rules  upon  the  subject. 

In  view  of  the  facts  found  by  the  only  tribunal  authorized 
to  ascertain  the  facts  in  a  controversy  of  this  nature,  the  claim- 
ants are  entitled  to  an  award. 

Order. 

And  now,  to-wit,  February  28th,  1919.  the  appeal  from  the 
decision  of  the  Workmen's  Compensation  Board  is  dismissed  and 
the  award  in  favor  of  the  claimants  is  affirmed. 
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Common  Pleas  of  Schuylkill  County 


EMILY  ZUKOWSKY  vs.  PHILA.  &  READING  COAL  &  IRON 

CO. 

Workmen's  Compensation — Practice  and  procedure — Appeal  and 
error — Question  of  fact — Evidence — Hearsay — Ees  gestae. 

The  Workmen's  Compensation  Board  may  not  set  aside  an 
award  of  a  Referee,  when  the  appeal  is  based-  on  questions  of 
fact,  without  awarding  a  hearing  de  novo  to  male  new  findings 
of  its  own. 

A  statement  made  by  an  injured  employe  within  three  hours 
of  the  accident  to  the  first  person-  seen  after  said  accident  may, 
■under  some  circumstances  be  considered  as  part  of  the  res  gestae. 

Common  Pleas  of  Schuylkill  County,  No.  67,  July  Term. 
1917.  Appeal  from  "Workmen's  Compensation  Board.  Case 
remanded  to  Board.    (See  4  Dep.  Rep.  1115. ) 


BERGER,  J.3  March  18,  1919 : 

This  is  an  appeal  from  the  decision  of  the  Workmen's  Com- 
pensation Board  setting  aside  the  award  of  compensation  made  to 
the  claimant,  Emily  Zukowsky,  for  the  death  of  her  husband, 
Stiney  Zukowsky,  arising-  in  the  course  of  his  employment  by  the 
defendant  company:  In  an  opinion  filed  April  15,  1918,  an 
order  was  made  by  us  reinstating  the  award  of  compensation 
made  by  the  Referee  and  remanding  the  claim  to  the  Board  for 
its  disposition.  Nothing  further  was  done  in  the  case  until  some- 
time after  the  decision  in  McCauley  vs.  Imperial  Woolen  Com- 
pany, et  al„  Appellant,  261  Pa.  312,  4  Dep.  Rep.  1175,  appeared 
in  the  Advance  Reports,  when  counsel  representing  both  parties 
requested  a  re-argument  of  the  appeal,  which  was  allowed. 

In  our  former  disposition  of  this  appeal  we  referred  to  the 
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testimony,  which  was  certified  as  part  of  the  record,  in  order  to 
determine  whether  the  Board  was  justified  in  its  conclusion  that 
there  was  no  testimony  warranting  the  Referee's  findings  that  . 
the  claimant's  decedent  had  suffered  an  injury  in  the  course  of 
his  employment  by  the  defendant  which  had  resulted  in  his  death, 
It  was  also  suggested  by  lis  that  it  was  not  clear  that  the  declara- 
tions of  the  decedent  to  his  wife  immediately  upon  arriving  at 
his  home  on  the  day  of  the  alleged  injury  were  not  a  part  of  the 
res  gestae.  We  were  in  error  in  both  respects :  McCauley  vs. 
Imperial  Woolen  Company,  supra,  and  we  now  proceed  to  dispose 
of  this  appeal  solely  upon  the  record  which  is  before  us,  placing 
out  of  view  the  testimony,  which  is  not  a  part  of  the  record. 

The  Referee  based  his  award  upon  the  following  findings  of 

fact: 

(a)  That  the  claimant,  Emily  Zukowsky,  is  the  widow  of 
Stiney  Zukowsky,  deceased,  who  was  employed  by  defendant  com- 
pany at  its  Boston  Run  Colliery,  and  on  August  7,  1916,  while 
discharging  his  duties  as  such  employe  met  with  an  accident  and 
sustained  injuries  which  caused  his  death  on  August  10,  1916. 

(b)  That  at  the  time  of  accident  decedent  attempted  to 
lift,  a  brake  stick  and  in  so  doing  strained  himself  to  such  an 
extent  as  to  cause  hemorrhages  of  the  stomach  and  bowels  and 
which  resulted  in  his  death. 

(g)  The  defendant  company  had  due  notice  of  disability  of 
decedent  and  by  reasonable  diligence  could  have  learned  of  the 
accident. 

Prom  the  Referee's  award  two  appeals  were  taken  to  the 
Compensation  Board ;  one  alleging  error  in  the  findings  of  fact 
by  the  Referee,  as  above  set  forth,  and  the  other  alleging  error  of 
law  in  that  the  death  of  claimant's  husband  was  not  the  re.su1 1 
of  violence  to  the  physical  structure  of  the  body,  or  such  disease 
or  infection  as  naturally  resulted  therefrom.  Tn  disposing  of  the 
case  the  Board  said:  "If  the  decedent  or  his  wife  had  informed 
the  doctor  of  an  accident  such  as  is  claimed  here  and  he  had  made 
an  investigation  either  before  or  after  death,  so  that  he  could 
have  said  that  a  ruptured  blood  vessel  caused  this  man's  death 
and  that  the  rupture  probably  occurred  on  Monday  evening  and 
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could  have  been  caused  by  strenuous  lifting  as  described,  then 
there  would  be  some  substantial  testimony  which  in  connection 
with  the  purely  hearsay  testimony  might  lie  sufficient  to  support 
this  award."  Prom  which  we  conclude  that  the  appeal  of  the 
defendant  alleging  that  the  Referee's  findings  of  fact  were  un- 
warranted by  the  evidence,  and  the  appeal  alleging  error  of  law, 
were  disposed  of  together,  and  each  of  the  said  appeals  treated  as 
though  turning  on  a  point  of  law,  else  the  Board  would  either 
have  sustained  the  Eeferee  or  granted  a  hearing  de  novo. 

The  Referee's  award  of  compensation  was  reversed  on  the 
ground  that  there  was  no  legal  evidence  to  sustain  his  finding 
that  the  decedent  had  suffered  an  injury  in  the  course  of  his  em- 
ployment, and  that  a  causal  relation  existed  between  the  alleged 
injury  and  the  hemorrhages  from  which  the  decedent  died.  By 
referring  to  the  findings  of  fact  made  by  the  Referee,  and  his 
recita-  of  the  testimony  in  support  of  said  findings,  as  well  as  by 
a  reference  to  the  recital  of  the  evidence  of  Dr.  0.  H.  Mengel  in 
the  Board's  opinion,  we  ascertain  that  the  claimant's  decedent 
came  home  from  work  on  Monday,  August  7,  1916.  He  entered 
the  house  and  lay  on  the  floor  and  started  to  grunt.  He  did  not 
go  to  work  after  that.  He  went  to  bed  the  same  day  and  died 
three  days  later.  The  defendant  was  notified  of  the  decedent's 
death  fourteen  days  after  the  accident,  and  after  his  death  and 
burial.  The  decedent  had  not  been  under  the  care  of  a  physician 
for  five  years  prior  to  the  time  of  his  alleged  injury,  and  worked 
regularly  without  loss  of  time  from  illness.  He-  had  never  com- 
plained of  stomach  trouble  to  his  wife  before  his  last  illness.  The 
first  discharge  of  blood  from  his  mouth  occurred  on  August  8, 
1916,  at  11  P.  M. 

It  appears  that  Anthony  Krishock  and  claimant's  decedent 
were  working  together  at  the  Boston  Run  Colliery  on  Monday, 
August  7,  1916,  in  the  same  gangway,  loading  cars,  Krishock  in 
chutes  Nos.  21  and  22.  and  the  decedent  in  chute  No.  24,  a  little 
further  inside  of  the  gangway.  When  Krishock  had  loaded  his 
last  trip  he.  went  to  see  if  the  decedent  had  finished,  and  found 
him  seated  along  side  of  the  brake  stick  with  but  one  and  one-half 
cars  loaded.    Krishock  then  tried  to  lift  the  brake  stick  but  could 
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not,  and  upon  investigation  discovered  that  a  large  rock  was  rest- 
ing on  the  corner  of  it,  which  he  broke  with  a  hammer.  The  trip 
of  cars  to  be  loaded  by  the  decedent  consisted  of  four  cars,  anct 
Krishock  loaded  the  remaining  two  and  one-half  cars  belonging 
to  the  decedent's  last  trip.  He  and  the  decedent  then  left  the 
gangwak  for  home  sometime  after  three  o'clock  in  the  afternoon. 
Krishock  was  the  younger  man  and  walked  faster  than  the  de- 
cedent, and  left  him  on  the  inside  plane.  He  and  the  decedent 
had  breakfast  together  on  the  morning  of  the  alleged  injury  and 
ate  dinner  together,  and  the  decedent  at  that  time  appeared  in  his 
usual  condition.  He  had  never  complained  to  Krishock  of  illness 
or  of  trouble  with  his  stomach.  The  decedent  had  received  the 
first  trip  of  cars  to  load  that  day,  his  chute  being  further  in  the 
gangway  than  Krishock 's  and  during  the  day  the  decedent  had 
kept  up  with  the  rest  of  the  men  in  loading,  except  the  last  trip, 
as  previously  stated. 

It  further  appears  that  Dr.  0.  IT.  Mengel  was  called  to 
attend  the  decedent  on  Thursday,  August  10,  1916.  at  his  home, 
and  found  him  having  copious  hemorrhages  from  the  stomach 
and  bowels.  He  treated  him  until  he  died.  The  condition  of  the 
patient  wher  he  first  examined  him  indicated  a  rupture  of  a  blood 
vessel.  He  visited  the  patient  at  his  home  three  times  on  Thurs- 
day, August  10.  1916.  and  once  when  sent  for  on  Friday  morning, 
August  11,  1916,  when  the  patient  was  in  an  unconscious  and 
dying  condition.  Both  the  decedent  and  his  wife  were  much 
alarmed  when  the  doctor  made  the  first  visit  to  this  patient,  and 
not  much  was  said  by  either,  and  no  history  of  an  accident  was 
given  to  him  by  either  of  them.  He  issued  a  certificate  stating 
that  gastric  hemorrhage,  due  probably  to  an  ulcer,  was  the  cause 
of  death.  He  said  the  hemorrhages  might  have  been  caused  by 
an  ulcer  of  the  stomach 'or  a  strain,  and  that  he  could  not  say 
positively  what  had  caused  the  hemorrhages,  and  he  would  not 
say  that  the  decedent  had  died  from  an  ulcerated  stomach.  He 
had  never  treated  the  decedent  before,  and  in  making  his  death 
certificate  had  relied  upon  outside  information  received  from  a 
saloonkeeper,  that  the  man  had  previously  suffered  from  stomach 
trouble. 
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The  hearsay  testimony  recited  by  the  Referee  and  referred 
to  by  the  Board  is  the  statement  made  by  the  decedent  to  his 
wife  upon  his  return  to  his  home  on  the  evening  of  Monday, 
August  7,  1916,  that  he  had  strained  himself  that  day  while  lift- 
ing something  in  the  mines  and  the  statement  made  to  Krishock 
when  he  found  the  decedent  alone  sitting  alongside  the  brake 
stick  at  his  chute,  when  he  said  that  he  could  not  finish  loading 
his  trip  of  cars,  because  he  had  hurt  himself,  and  placing  his 
hands  upon  his  stomach  said  that  something  had  happened  inside, 
that  he  had  tried  very  hard  to  lift  the  brake  stick  but  lie  could 
not  do  it,  and  had  strained  himself  and  something  had  gone  wrong 
in  his  stomach. 

The  declaration  of  the  deceased  to  Krishock  was  in  our 
opinion  competent  as  a  part  of  the  res  gestae,  because  it  was 
made  at  his  place  of  employment  where  he  received  the  injury  to 
the  first  person  whom  he  saw  after  the  injury  had  been  sustained. 
Penna,  R.  Co.  vs.  Lyons.  12')  Pa.  113,  121  ;  Smith  vs.  Stoner, 
Appellant.  243  Pa.  57.  63:  Van  Eman  vs.  F.  &  C.  Co.,  Appellant. 
201  Pa.  537.  541;  Tomczak  vs.  Susquehanna  Coal  Co.,  Appellant, 
250  Pa.  325,  328.  The  exact  time  of  the  lifting  of  the  brake  stick- 
is  not  fixed  and  cannot  be  definitely  ascertained  from  an  exami- 
nation of  the  record,  because  the  number  of  trips  of  cars  the  de- 
cedent would  have  loaded  in  the  usual  course  of  the  afternoon's 
work  is  not  given,  but  the  accident,  if  it  occurred,  must  have 
happened  between  the  time  that  Krishock  and  the  deceased  ate 
their  noonday  meal  together  and  about  three  o'clock  in  the  after- 
noon. This  was  not  so  remote  a  time  as  to  render  the  statement 
of  the  decedent  inadmissible  as  a  part  of  the  res  gestae.  In 
Starr  vs.  Aetna  L.  Ins.  Co.,  4  L.  P.  A.  (X.  S.)  636,  it  was  said: 
"The  ordinary  rule  is  that  a  statement  of  this  kind  must  have 
been  made  so  recently  that  it  would  leave  no  room  for  collusion 
or  premeditated  self-serving.  But  no  time  can  be  arbitrarily 
fixed;  it  depending  so  largely  upon  the  circumstances  of  each 
individual  case.  In  Dixon  vs.  Northern  P.  R.  Co.  37  Wash.  310, 
68  L.  R.  A.  805,  1U7  Am.  St.  Rep.  712,  79  Pae.  943,  we  held  that 
fifteen  minutes  was  not  so  long  a  time  as  would  exclude  the  testi- 
mony, and  in  Roberts  vs.  Port  Blakely  Mill  Co.  30  Wash.  25.  70 
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Pae.  113,  that  testimony  given  within  three  hours  after  a  railroad 
accident  had  occurred  could  be  admitted  as  res  gestae.  In  this 
ease,  considering  the  facts  that  the  man's  associates  had  left  him, 
that  he  was  so  mangled  and  crushed  that  an  amputation  of  his 
arms  was  necessary,  and  that  he  died  within  thirty-six  hours  of 
the  accident,  it  would  be  violent  presumption  to  indulge  that  the 
statement  was  made  for  a  self-serving  purpose  ;  and  we  think  that 
the  refusal  of  testimony  under  such  circumstances  would  tend 
to  work  an  injustice  by  excluding  testimony  which  would  have  a 
tendency  to  throw  light  on  a  trasactinn  which  would  otherwise 
lie  obscure  for  want  of  evidence."  In  .Smith  vs.  Stoner,  Appell- 
ants, supra,  a  half  hour  from  the  happening  of  the  event  was  not 
considered  too  remote.  Moreover,  had  the  statement  been  made 
by  the  deceased  for  a  self-serving  purpose  it  is  very  probable  that 
he  would  have  repeated  it  to  Dr.  Mengel  as  a  part  of  the  history 
of  his  case  when  the  doctor  was  first  called  in  to  treat  him. 

We  are  also  of  the  opinion  that  the  testimony  of  Dr.  Mengel, 
in  connection  with  the  other  facts  appearing  upon  the  face  of  the 
record,  is  sufficient  to  support  the  findings  of  the  Referee  that 
the  decedent  died  from  a  hemorrhage  of  the  stomach  and  bowels 
caused  by  a  strain.  Temme,  Appellant  vs.  Schmidt,  210  Pa,  507, 
op).  The  Board  treated  both  appeals  as  turning  on  a  point  of 
law,  doubtless  because  the  evidence  was  considered  insufficient  in 
law  to  sustain  either  a  finding  of  an  accidental  injury,  or  that 
death  had  resulted  from  said  injury.  We  have  reached  the  con- 
clusion that  there  is  competent  evidence  appearing  upon  the  face 
of  the  record  sufficient  to  sustain  both  material  findings  of  the 
Referee.  For  these  reasons  the  previous  order  must  be  reaffirmed 
and  the  case  remanded  to  the  Compnsation  Board  for  its  further 
consideration.  The  Board  has  the  power  to  sustain  the  rinding 
of  the  Referee,  or  it  may  grant  a  hearing  de  novo,  McCaulev  vs. 
Imperial  Woolen  Co.,  supra. 

And  now,  March  3,  1919,  the  order  entered  April  15,  191 S,  is  ' 
re-affirmed  and  the  claim  is  remanded  to  the  Compensation  Board 
for  its  disposition. 
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Philadelphia 

Common  Pleas  No.  1 

\ 

MARIA  WASHINGTON  vs.  BxVCIIARACH  &  COMPANY 

Workmen's  Compensation — Concurrent  employments — Domestic 

service 

An  accident  occurring  in  the  course  of  employment  which  is 
compensable  entitles  the  injured  employe  to  compensation  based 
upon  the  total  earnings  from  all  concurrent  employments,  even 
though  the  concurrent  employment  be  domestic  service.  Section 
309  of  'Workmen's  Compensation  Act. 

Common  Pleas  No.  1  of  Philadelphia  County.  No.  2118,  1  >ec. 
Term,  1918.  Appeal  from  decision  of  Workmen's  Compensation 
Board.  Affirmed.  (For  Opinion  of  Board,  sec  1  Dep.  Rep. 
2737.) 

SHOEMAKER,  J.,  Mar.  18,  1019: 

The  claimant  was  employed  by  the  defendant  in  an  occu- 
pation which  under  the  Act  of  June  3.  1915,  entitled  her  to  com- 
pensation in  case  of  injury.  Her  wages  were  $3.00  a  week.  She 
was  also  employed  as  a  domestic  servant,  in  which  occupation  she 
earned  $9.00  a  week.  She  was  injured  while  in  the  former  em- 
ployment. The  Workmen's  Compensation  Board  confirmed  the 
action  of  the  Referee  in  allowing  compensation  in  the  sum  of 
$6.00  a  week,  being  fifty  per  cent,  of  the  total  wages  of  $12.00. 

The  defendant  appealed  to  this  Court,  alleging  error  in  mak- 
ing the  award,  because  under  Sec.  1,  Act  No.  343,  of  June  3,  1915. 
the  Workmen's  Compensation  shall  not  apply  to  anyone  who  is 
engaged  in  domestic  service. 

Sec.  309  of  the  Workmen's  Compensation  Act  provides  that 
"where  the  employe  is  working  under  concurrent  contracts  with 
two  or  more  employers,  his  wages  from  all  employers  shall  be  con- 
sidered as  if  earned  from  the  employer  liable  for  compensation." 
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In  view  of  the  Act,  No.  343,  "that  nothing  contained  in  any 
article  or  any  section  of  an  Act,  entitled  Workmen's  Compen- 
sation Act  of  1915,  shall  apply  to  or  in  any  way  affect  any  person 
who,  at  the  time  of  the  injury,  is  engaged  in  domestic  service  or 
agriculture,"  the  question  is  whether  concurrent  employment 
mentioned  in  the  Act  is  confined  to  those  mentioned  in  the  Work- 
men's Compensation  Act,  and  excludes  domestic  servants  from 
receiving  compensation  based,  inter  alia,  upon  domestic  service. 

It  seems  to  us  that  the  Act  No.  343,  only  applies  when  the 
injured  party  is  in  domestic  service  or  agriculture  at  the  time  of 
injury,  and  that  such  parties  are  not  excluded  from  the  provisions 
of  the  AA^orkmen's  Compensation  Act  in  other  cases,  hut  fall  with- 
in its  provisions. 

The  purpose  of  the  Act  No.  343,  was  to  relieve  employers  of 
domestic  servants,  and  of  those  engaged  in  agricultural  pur- 
suits from  the  liability  imposed  by  the  Workmen's  Compensation 
Act.  This  it  accomplished  by  limiting  the  application  of  the 
Act  No.  343,  to  persons  injured  while  in  said  service,  by  the  words 
"at  the  ■time  of  in  jury."  We  are.  therefore,  of  the  opinion  that 
the  construction  put  upon  the  act  by  the  Workmen's  Compen- 
sation Board  was  correct,  and  the  appeal  is  dismissed  and  ike 
award  confirmed. 
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Workmen's  Compensation  Board 
v  ,  «  y 

HEARINGS  DE  NOVO 

WINIFRED  EASEY  vs.  STATE  WORKMEN 'S  INSURANCE 

FUND 

Violence  to  the  physical  structure  of  the  body — Injury  to  instep 
Infection — Aggravation  of  pre-existing  cliseast  s — Nephritis 

An  injury  to  the  instep  resulting  in  infection  which  aggra- 
vated a  pre-existing  disease,  nephritis,  and  hastened  death,  is 
compensable. 

Hearing  de  novo  held  at  Seranton,  Pa..  Feb.  5,  1919. 

MACKEY,  Chairman.  Mar.  8.  1919: 

Findings  of  Fact 

1.  That  on  and  prior  to  September  2.  1917.  both  Henry- 
Casey,  the  deceased  husband  of  the  claimant,  and  the  defendant 
were  subject  to  the  provisions  of  the  Workmen's  Compensation 
Act  of  1915. 

2.  On  September  2,  1917.  the  said  Henry  Casey  sustained  an 
injury  to  his  left  foot  or  instep  by  an  accident  while  in  the  course 
of  his  employment  with  the  Carlton  Coal  Company  at  Seranton, 
Pennsylvania,  which  injury  resulted  in  his  total  disability. 

3.  On  September  6th.  1917.  said  Henry  Casey  returned  to 
his  former  employment  with  the  Carlton  Coal  Company,  while 
his  foot  was  yet  quite  sore.  During  the  period  of  disability,  from 
September  2nd,  1917  to  September  6th,  1917,  he  received  medical 
services  from  the  defendant.  He  worked  on  until  September 
30th,  1917,  and  then  was  obliged  to  lay  off  again  for  three  days. 
He  then  resumed  work  and  continued  until  October  20th,  or 
October  25.  1917,  when  he  was  again  obliged  to  lay  off  because  he 
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had  become  weak.  On  November  25th,  1917.  at  the  request  of 
the  Carlton  Coal  Company,  he  again  returned  to  work.  He 
worked  then  for  seven  or  eight  days,  and  then  came  home  saying- 
lie  would  have  to  give  up.  He  died  on  January  1st,  1918.  Dar- 
ing this  period,  from  September  2nd,  1917  to  the  time  of  his 
death,  his  foot  was  in  a  swollen  condition. 

4.  From  the  testimony  of  Doctor  James  Mauley,  the  Board 
finds  that  immediately  after  the  injury  he  was  called  to  attend 
the  deceased.  He  seemed  to  be  suffering  from  shock  and  was 
very  pale.  He  found  a  wound  on  the  instep  of  his  left  foot.  He 
described  the  foot  as  in  a  contused  and  bruised  condition.  On 
the  5th  of  September,  he  again  saw  him  and  his  foot  was  band- 
aged seemingly  better.  He  again  saw  him  on  September  13th, 
when  he  found  the  foot  swollen  and  lie  was  quite  lame.  He 
next  saw  him  on  September  25th,  when  he  prescribed  for  him. 
On  September  21st,  1917,  there  was  swelling  of  the  limb.  He 
walked  lame  and  he  said  he  was  not  feeling  well,  also  at  this  time 
the  whole  leg  was  slightly  swollen  indicating  infection. 

5.  From  the  testimony  of  Doctor  M.  H.  Quinn,  the  Board 
finds  that  prior  to  September  2nd.  1917,  the  deceased  was  in  ap- 
parently good  health.  On  October  3rd,  1917  he  found  acute 
nephritis  and  by  testing  his  urine  discovered  it  filled  with  albu- 
men. At  the  same  time  the  decedent  informed  the  Doctor  of  the 
injury.  There  was  swelling  in  the  groin,  which  would  indicate 
infection.  Both  of  his  legs  were  also  swollen.  Nephritis  is  in- 
flammation of  the  kidneys  and  may  come  from  infection  from  a 
wound  such  as  the  witnesses  described: 

6.  From  all  the  evidence,  the  Board  finds  as  a  fact  that  be- 
fore the  accident  on  September  2,  1917,  the  decedent  had  com- 
plained at  times  of  not  feeling  well,  but  that  no  ailment  inter- 
fered with  his  usual  employment  nor  with  rendering  full  service 
to  his  employers.  Immediately  after  the  accident  occurred  the 
deceased  had  sufficient  strength  to  overcome  the  effects  of  the 
injury  and  returned  to  work  until  about  November  26th,  1917, 
when  he  was  obliged  to  quit  work  altogether.  In  the  meantime 
the  injury  to  the  foot  was  present  and  the  swellings  continued 
upward.    The  leg  suffered  infection  from  the  wound.    We  find 
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that  the  deceased,  had  been  afflicted  with  nephritis  prior  to  the 
date  of  the  accident  yet  the  injury  aggravated  and  accelerated  the 
symptoms  causing  the  development  of  an  acute  attack  resulting 
in  death. 

7.  That  his  wages  were  upwards  of  $20.00  per  week. 

8.  That  he  left  to  survive  him  a  widow,  the  claimant,  a  son 
Robert,  who  was  twelve  years  of  age  on  the  28th  of  December, 
1917,  a  daughter,  "Winifred,  eight  years  of  age  on  the  16th  of 
April.  1917,  a  son,  Henry,  who  was  six  years  of  age  on  the  22nd 
of  October,  1917,  and  a  daughter  Eleanor,  who  was  two  years  of 
age  on  the  31st  of  October,  1917. 

Award 

The  State  "Workmen's  Insurance  Fund  is  ordered  to  pay  as 
follows : 

To  the  widow,  Winifred  Casey,  there  is  awarded  60% 
of  $20.00  from  January  23,  1918  to  December  28, 
1921,  205  weeks  2  days  at  $12.00  per  week  $2161  00 

To  the  widow,  Winifred  Casey,  there  is  awarded  55%  of 
$20.00  or  $11.00  per  week  from  December  28th,  1921 
to  October  25.  1923,  91  weeks  5  days   1013  17 

To  the  guardian  of  Henry  and  Eleanor  Casey,  there  is 
awarded  35%  of  $20.00  or  $7.00  per  week  from  Octo- 
ber 25,  1923  to  April  16,  1925.  77  weeks  2  days   541  23 

To  the  guardian  of  Eleanor  and  Henry  Casey,  there  >s 
awarded  25%  of  $20.00  or  $5.00  per  week  from  April 
16,  1925  to  October  22,  1928,  181  weeks   920  00 

To  the  guardian  of  Eleanor  Casey  there  is  awarded  15%. 
of  $20.00  or  $3.00  per  week  from  October  22nd.  1928 
to  October  31,  1931,  157  weeks  5  days   171  00 


$5139  10 

There*  is  also  awarded  in  addition  for  the  last  sickness 

and  burial  of  the  deceased  the  sum  of   100  00 


$5539  -10 
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GERALD  QUINN  vs.  THOMAS  F.  LEONARD 

Violence  to  the  physical  structure  of  the  body — Hand — Loss  of 

use  of 

Hearing-  de  novo  held  at  Scranton,  Pa.,  Feb.  6,  1919. 
BY  THE  BOARD,  March  8..  1919 : 

This  was  an  appeal  set  for  hearing  at  Scranton,  February  6, 
1919.  Upon  the  hearing  of  the  appeal  a  hearing  de  novo  was 
granted  by  agreement  of  the  parties,  and  examination  of  the 
claimant's  injury  made  by  Dr.  AV alter  IT.  Blakeslee,  physician 
for  the  Board,  and  his  testimony  made  part  of  the  record;. also 
the  testimony  taken  before  the  Referee  was  adopted  as  though 
taken  by  the  Board. 

Findings  of  Fact 

1.  On  June  22,  1918  Gerald  Quinn,  the  claimant,  was  em- 
ployed with  the  defendant  company  and  at  the  time  he  sustained 
the  injury  was  operating  a  feeding  and  forming  press,  pressing 
out  tops  for  dinner  pails. 

2.  The  claimant,  while  performing  the  duties  of  his  employ- 
ment upon  the  premises  and  at  the  plant  or  place  of  business  of 
the  defendant,  had  his  left  hand  caught  in  the  forming  press 
which  he  was  operating.  The  injury  which  he  sustained  was 
such  that  it  was  necessary  to  amputate  the  index  finger  at  the 
second  joint  from  the  palm  or  knuckle  of  the  hand,  the  middle 
finger  just  approximately  to  the  second  joint,  nearer  to  the 
joint  than  to  the  palm  of  the  hand,  the  ring  finger  between  the 
first  and  second  joints,  meaning  by  the  first  joint  the  palm  of 
the  hand. 

3.  Tlie  average  weekly  wages  of  the  claimant  at  the  time  he 
sustained  the  injury  by  accident  w  as  $7.00  per  week.  # 

4.  Reasonable  medical  and  surgical  services  were  rendered 
to  the  claimant  by  the  defendant  within  the  first  fourteen  days 
after  the  injury. 
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5.  The  injury  to  the  claimant's  left  hand  constitutes  the  loss 
of  the  use  of  the  hand  and  under  the  terms  of  the  Workmen's 
Compensation  Act  is  equivalent  to  the  loss  of  the  hand. 

6.  Neither  the  claimant  nor  defendant  had  rejected  the  pro- 
visions of  article  three  of  the  Compensation  Act  by  the  service 
each  upon  the  other  of  the  notice  required  to  reject  the  same. 

Conclusions  of  Lair 

The  Board  concludes  as  a  matter  of  law  that  Gerald  Quinn, 
the  claimant,  by  reason  of  the  injuries  heretofore  found  as  a 
result  of  the  accident  has  lost  his  left  hand  within  the  meaning 
of  the  Workmen's  Compensation  Act  of  1915  and  is  entitled  to 
compensation  under  Section  306c. 

Award 

There  is  awarded  to  the  claimant  and  payable  by  the  de- 
fendant or  its  insurance  carrier  compensation  at  the  rate  of  $5.00 
per  week  for  a  period  of  175  weeks  from  July  6.  1918  until  the 
total  amount  of  the  compensation  shall  be  paid. 


ALEX  LAPINSK1  vs.  LEHIGH  VALLEY  COAL  CO. 

Total  disability  followed  by  partial  disability — Refusal  to  return 

to  work. 

The  Board  will  refuse  to  malt  an  award  to  an  eonploye  for 
partial  disability  when  such  employe  refuses  all  offers  of  work 
although  physically  able  to  perform  such  labor.  When  tin  em- 
ploye return  to  his  employment,  his  earnings,  if  reeluced  in 
amount,  trill  be  considered  by  the  Boeirel  as  the  basis  of  an  award. 

Hearing  de  novo  held  at  AVilkes-Barre.  Pa..  Feb.  5.  1919. 
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MACKEY,  Chairman,  Mar.  24,  1919 : 

Findings  of  Fact 

1.  Alex  Lapinski,  the  claimant,  and  the  Lehigh  Valley  Coal 
Company,  the  defendant,  at  the  time  of  the  accident  to  the  claim- 
ant were  both  bound  by  the  provisions  of  Article  3  of  the  Work- 
men's Compensation  Act  of  1915. 

2.  On  August  29,  1917,  the  claimant  while  in  the  course  of 
his -employment  for  the  defendant  working  at  the  Mineral  Spring 
Mine,  located  in  Luzerne  county,  Pennsylvania,  sustained  an  acci- 
dent resulting  in  certain  physical  impairment.  As  a  result  of 
this  experience,  the  claimant  suffered  burns  of  the  hands  and 
the  face  sustaining  permanent  disfigurement  of  the  face  which  is 
marked  and  certain  in  extent.  The  real  condition  of  his  hands, 
however,  become  the  subject  of  dispute  in  this  case  together  with 
the  time  when  he  was  or  will  be  able  to  return  to  work  and  the 
rate  of  wages  to  which  he  is  entitled  in  the  computation  of  his 
compensation. 

3.  The  defendant  furnished  the  claimant  with  the  proper 
medical  treatment  and  the  Board  finds  as  a  fact  that  on  January 
20,  1918  the  claimant  was  sufficiently  recovered  to  have  returned 
to  work.  We  also  find  that  the  defendant  company  at  that  time 
offered  to  the  claimant  such  suitable  work  as  he  could  engage  in 
if  he  had  undertaken  the  same.  We  also  find  that  it  was  the 
claimant's  duty  on  that  date  to  have  accepted  the  defendant's 
offer.  We  also  find  that  at  the  date  of  the  hearing  de  novo,  the 
claimant  was  able  to  return  to  work  and  that  this  had  been  his 
condition  from  January  20,  1918  until  the  date  of  the  said  hear- 
ing and  that  the  defendant  company  during  that  whole  interval 
of  time  had  offered  opportunities  to  the  claimant  to  so  return  to 
work.  Notwithstanding  these  facts,  the  claimant  without  justi- 
fiable cause  had  declined  to  thus  return  to  his  employment. 

4.  The  Board  finds  that  the  claimant,  in  consequence  of  in- 
juries, sustained  total  disability  from  the  date  of  his  accident 
until  January  20,  1918  and  that  from  January  20,  1918  until  the 
present  time  the  claimant  has  not  suffered  total  disability,  but 
that  his  disability  has  been  partial  in  character  and  that  the 
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claimant  has  not  done  his  duty  by  accepting  work  from  his  em- 
ployer, therefore  has  not  established  for  himself  such  ability  to 
work  that  the  Board  has  any  basis  of  calculating  his  rate  oi 
compensation  for  his  partial  disability.  We  will  not  be  able  to- 
do  this  until  the  claimant  relents  from  his  present  determination 
to  stubbornly  refuse  offers  of  employment  and  while  asserting  his 
total  disability  as  against  the  positive  and  certain  testimony  pre 
sented  by  the  physicians  as  well  as  by  his  own  physical  condition 
as  seen  by  the  Board. 

5.  The  claimant  entered  the  employ  of  the  defendant  on 
August  22nd.  1917.  He  had  been  employed  for  six  months  oi 
more  by  the  Delaware  &  Hudson  Coal  Company  making  from 
$4.50  to  $5.00  per  day.  He  was  what  is  known  as  a  contract 
miner  and  was  to  receive  from  the  defendant  $4.00  per  yard  for 
driving  his  chamber  and  $1.18  for  each  car  of  coal  he  mined. 
Both  the  defendant  and  the  claimant  believed  at  the  time  of  the 
execution  of  the  contract  of  employment  that  the  claimant's, 
wages  would  approximate  $5.00  per  day. 

6.  The  claimant  was  injured  on  the  seventh  day  after  he  had 
entered  the  defendant's  employ  and  at  no  time  was  he  able  to 
secure  a  full  day's  work  because  of  preparing  his  chamber  for  tin- 
work  that  would  follow. 

7.  The  literal  application  of  the  rule  for  computing  wages 
adopted  by  the  Board  does  not  apply  to  the  circumstances  of  this 
case.  The  facts  here  present  a  situation  where  the  Board  must  , 
find  what  is  a  fair  average  weekly  wage  due  the  claimant  as  sug- 
gested in  Jensen  vs.  Atlantic  Refining  Co.  Mackey  Court  De- 
cisions 480  ;  3  Dep.  Rep.  2915. 

8.  The  average  daily  wage  of  the  claimant  was  $4.H2  making 
an  average  weekly  wage  of  $25.41.  The  total  earning  of  the 
claimant  was  $9.24  made  in  two  full  days'  employment. 

9.  The  Board  finds  as  a  fact  that  on  February  5.  1919  the 
claimant's  disability  had  ceased. 

Conclusions  of  Law 

The  claimant  is  entitled  to  an  award  for  total  disability  from 
September  12.  1917  until  January  20.  1918  at  $10.00  per  week 
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and  when  the  claimant  establishes  an  earning  capacity  by  return- 
ing to  his  work  then  the  Board  will  compute  his  partial  disability 
on  that  basis  from  January  20,  1918  until  February  5,  1919. 

Award 

Compensation  is  awarded  to  the  claimant  Alex  Lapinski 
against  the  Lehigh  Valley  Coal  Company  from  September  12, 
1917  until  January  20,  1918  at  $10.00  per  week  or  18  2/3  weeks 
or  $186.66. 

The  Board  also  declares  a  liability  on  the  part  of  the  defen- 
dant toward  the  claimant  for  the  payment  of  compensation  for 
partial  disability  from  January  20,  1918  to  February  5,  1919 
when  the  claimant  by  his  own  act  shall  have  given  the  Board  a 
basis  for  such  computation  as  discussed  in  Paragraph  4  of  the 
Findings  of  Fact. 


BENJAMIN  HOLMAN  vs.  D.  L.  &  W.  R.  R.  CO. 

Accident  in  the  course  of  employment — During  working  hours — 
Temporary  suspension  of  operations — Play 

An  employe  who  with  the  knowledge  and  consent  of  his  em- 
ployer, plays  in  the  plant  during  working  hours  while  operations 
are  temporarily  suspended  for  repairs  to  machinery ,  is  entitled 
to  compensation  for  an  injury  suffered  while  so  playing. 

Hearing  de  novo  held  at  Scranton,  Feb.  6,  1919. 

MACKBY,  Chairman,  Mar.  24,  1919: 

Findings  of  Fact 

1.  The  claimant  is  a  boy  sixteen  years  of  age.  On  and  before 
May  1 1 ,  1918  he,  was  employed  by  the  defendant  as  a  breaker  boy 
at  the  Diamond  Colliery  Coal  Breaker  at  Scranton,  Penna.  The 
said  breaker  is  owned  and  operated  by  the  defendant.    The  boy's 
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duties  were  to  pick  slate  out  of  the  coal  as  it  came  down  the  chute 
from  the  shakers.  "When  the  shakers  would  stop  for  any  cau&e, 
there  was  no  coal  passed  down  the  chute  and  there  was  nothing 
for  these  boys  to  do  but  to  wait  for  the  machinery  to  be  put  into 
motion.  This  frequently  happens  at  coal  breakers  and  these 
young  boys  then  with  nothing  to  do  are  accustomed  to  play  about 
the  plant  until  again  summoned  to  actual  work.  The  operation 
of  the  machinery  is  solely  within  the  control  of  the  employer  and 
this  custom  of  the  boys  has  for  many  years  been  known,  recog- 
nized and  permitted  by  the  owners. 

2.  On  May  11,  1918  there  was  a  break-down  in  the  machin- 
ery. The  operation  of  the  breaker  temporarily  ceased  and  while 
the  repairs  were  being  effected,  all  the  slate  pickers  including  the 
claimant  were  thrown  idle  and  all  were  compelled  to  wait  for  the 
defendant  to  repair  the  machinery.  During  this  interval  tli  ■ 
claimant,  together  with  the  other  boy  employes,  within  the  sight 
and  knowledge  of  those  in  charge,  began  to  play  about  the  breaker 
and  while  running  across  a  beam,  the  claimant  struck  his  head 
and  in  falling  broke  his  leg.  In  consequence  of  the  injury  thus 
sustained,  he  was  totally  incapacitated  for  a  period  of  thirteen 
weeks  from  the  date  of  the  accident  inclusively.  His  average 
weekly  wage  was  $9.25. 

3.  At  the  time  of  the  accident  both  the  claimant  and  de- 
fendant had  accepted  Article  3  of  the  Workmen's  Compensation 
Act  of  1915. 

Discussion 

At  the  time  the  claimant  suffered  the  injury,  as  described  in 
the  statement  of  facts,  he  was  in  the  course  of  his  employment, 
upon  the  defendant's  premises.  The  defendant  was  aware,  when 
its  business  was  temporarily  suspended  because  of  a  break  in  its 
machinery,  that  boys  of  such  tender  years  would  naturally  en- 
gage in  innocent  sport  or  recreation.  It  was  natural  to  expect 
and  had  been  encouraged  and  recognized  just  as  much  as  was 
the  custom  for  the  adult  employe  to  smoke  during  his  working 
hours  in  Dzikowski  vs.  Superior  Steel  Company,  259  Penna.  374 ; 
3  Dep.  Rep.  1536.    As  a  matter  of  fact  it  undoubtedly  was  as 
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much  to  the  advantage  of  the  employer  that  these  boys  should 
take  advantage  of  such  opportunities  to  give  vent  to  their  youth- 
ful exuberance  as  it  would  have  been  for  an  older  employe  to  have 
better  fitted  himself  for  the  zealous  pursuit  of  his  employer's 
business  as  suggested  by  Justice  Potter  in  the  above  case,  when  a 
workman  might  minister  to  his  personal  comforts  or  necessities 
in  the  various  ways  therein  mentioned.  Of  course,  there  can  be 
no  question,  under  the  decision  of  this  learned  Justice,  that  the 
hoy  claimant  in  this  case  was  in  the  course  of  his  employment 
while  waiting  upon  his  employer's  premises  for  an  opportunity 
to  work  during  the  working  hours.  The  mere  fact  that  these 
boys  yielded  to  the  impulse  of  their  youthful  natures  and  in- 
dulged in  play  is  not  sufficient  to  have  taken  them  out  of  the 
course  of  their  employment. 

Award 

It  is,  therefore,  ordered  that  the  defendant,  The  Delaware, 
Lackawanna  &  Western  Railroad  Company  pay  to  the  claimant 
Benjamin  Holman  compensation  for  eleven  weeks  from  fourteen 
days  after  the  date  of  the  accident  at  the  rate  of  $5.00  per  week 
or '$55.00. 


EMMA  J.  MOORHEAD  vs.  JACOB  E.  WI NEMAN  . 

Accident  in  the  course  of  employment — After  working  hours — 
Not.  on  employer's  premises — Furthering  employer's  interests. 

The  deceased  was  hided  by  an  automobile  while  on  his  way 
home  from  work.  At  the  time  of  the  accident  he  was  engaged  hi 
discussing  with  his  employer,  at  the  tatter's  request,  the  business 
and  affairs  of  said  employer. 

Held:  He  was  kilted  while  in  the  course  of  his  employment, 
and  his  dependents  are  entitled  to  compensation. 
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Hearing  de  novo  hold  at  Pittsburgh.  Pa.,  Jan.  16,  PUD. 
MACKEY,  Chairman,  Mar.  24.  1919: 

Findings  of  Fact. 

1.  The  claimant  is  the  widow  of  William  M.  Moorhead  de- 
ceased, who  was  killed  on  June  5th.  3918.  as  a  result  of  being 
struck  by  an  automobile  at  the  corner  of  Westminister  Avenue 
and  Third  Street,  Greensburg,  Pa.,  the  said  accident  happening 
on  June  4th.  1918. 

2.  At  the  time  of  the  accident  both  the  defendant,  Jacob  E. 
Wineman  and  the  deceased  William  M.  Moorhead.  had  accepted 
Article  III  of  the  Pennsylvania  Workmen's  Compensation  A>r,t 
of  1915. 

3.  That  the  average  weekly  wage  of  the  deceased  at  the  time 
of  his  death  was  $20.00  per  week. 

4.  That  the  expenses  of  burying  the  deceased  were  in  excess 
of  $100.00  no  part  of  which  has  yet  been  paid. 

5.  William  M.  Moorhead  was  the  head  salesman  for  the  de- 
fendant who  was  engaged  in  the  sale  of  furniture  in  the  city  of 
Greensburg. 

6.  There  were  no  particular  working  hours.  At  all  times  he 
was  under  the  domination  and  the  control  of  the  defendant.  A1 
this  particular  time,  because  of  the  removal  of  the  embargo  upon 
freight,  very  many  and  large  consignments  of  furniture  were 
arriving  at  the  railroad  freight  station,  the  disposition  of  which 
presented  a  very  perplexing  problem  to  the  defendant.  On  the 
date  of  the  accident  the  deceased,  at  the  arrival  of  the  usual  clos- 
ing hour,  was  ready  to  leave  the  defendant's  place  of  business  for 
his  own  home,  when  under  orders  of  his  principal  he  was  detained 
at  the  store  for  the  purpose  of  discussing  the  situation  and  decid- 
ing what  disposition  should  be  made  of  this  accumulation  of 
freight.  During  the  discussion  the  employer  ordered  the  de- 
ceased to  accompany  him  out  upon  the  street  in  order  to  con- 
tinue their  business  interview  on  their  way  home.  When  they 
arrived  at  a  certain  intersection  of  streets  where  naturally  the: " 


632 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


individual  routes  would  have  separated,  the  deceased  was  direct- 
ed by  his  employer  to  remain  at  that  point  with  him  until  the 
matters  had  been  finally  decided,  and  while  thus  discussing  the 
employer's  affairs  at  that  particular  point,  where  the  deceased 
would  not  have  remained  but  for  the  principal's  orders,  the 
deceased  was  struck  by  an  automobile  which  caused  his  death. 

7.  That  the  deceased  left  to  survive  him  a  widow.  Emma  J. 
Moorhead,  the  claimant,  with  whom  he  resided  at  the  time  of  his 
death,  as  the  only  dependent  under  the  Compensation  Law. 

,  Discussion 

Under  ordinary  circumstances,  when  an  employe  quits  the 
employer's  premises  for  the  purpose  of  going  to  his  own  home, 
he  takes  himself  out  of  the  course  of  his  employer's  business,  and 
if  injured  en  route,  he  is  not  under  the  protection  of  the  Com- 
pensation Law  of  Pennsylvania;  but,  in  this  ease,  under  the 
direction  and  positive  orders  of  the  employer,  the  deceased  did 
not  quit  the  furthering  of  the  employer's  interests  or  business 
when  he  actually  left  the  employer's  store  or  premises,  but  con- 
tinued with  the  employer  in  the  course  of  his  business  or  em- 
ployment out  upon  the  street,  and  while  walking  toward  his  home 
with,  his  employer  he  was  in  the  course  of  his  employment  just  as 
certainly  as  though  they  had  remained  in  the  employers'  store. 
When  he  arrived  at  the  point  where  he  was  subsequently  killed, 
had  it  not  been  for  the  express  direction  and  positive  mandate  of 
the  employer,  he  would  have  passed  beyond  that  point  before  the 
automobile  that  caused  his  death  would  have  arrived. 

It  seems  therefore,  to  be  beyond  contradiction,  that  at  the 
very  time  and  place  where  he  was  killed  he  was  engaged  in 
furthering  the  best  interests  of  the  employer.  He  was  there  not 
at  his  own  election.  He  had  no  choice  in  the  matter.  The  com- 
plete domination  of  his  actions  by  the  employer  placed  him  there. 
A  reference  to  the  evidence  thoroughly  establishes  this  propo- 
sition, where  in  the  testimony  of  J.  E.  Wineman,  the  defendant, 
we  find  the  following: — 
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"  Q.  Well,  was  it  at  your  instance,  as  manager  of  the 
store,  that  he  remained  at  that  corner  ? 
"A.  I  am  sorry  to  say  it  was. 

"Q.  In  other  words,  do  we  understand  you  to  say  that 
you  detained  him  there  at  that  coiner  on  the  business  and 
affairs  of  the  company  ? 

"A.  Yes  sir.  I  did." 

Conclusions  of  Law 

It  is  therefore  concluded  that  at  the  time  William  M.  Moor- 
head  met  his  death,  he  was  in  the  course  of  his  employment  for 
the  defendant  in  that  he  was  actually  engaged  in  the  furtherance 
of  the  business  or  the  affairs  of  the  employer  under  Section  301 
of  Article  III  of  the  Pennsylvania  Workmen's  Compensation  Act 
of  1915. 

Axvard 

It  is  hereby  ordered  that  the  defendant,  Jacob  E.  Wineman, 
or  his  insurance  carrier,  the  Ocean  Accident  and  Guarantee  Cor- 
poration, pay  to  Emma  J.  Moorhead  40%  of  $20.00  per  week  or 
$8.00  per  week  for  a  period  of  300  weeks  from  June  19.  1918. 
together  with  $100.00  burial  expenses. 

Recapitulation 

Amount  awarded — 300  weeks  at  $8.00  per  week, 
Funeral  expenses  


$2400  00 
100  00 


Total. 


$2500  00 


634 


Depart ment  Reports  of-  Pennsylvania. 


5  Dep.  Rep. 


S  ■  N 

Legislature 

I  / 

GENERAL  SUMMARY 

The  Legislature,  just  entereing  the  home-stretch  toward  what 
looks  like  final  adjournment  the  middle  of  May,  did  a  most  un- 
usual thing  this  week  by  cutting  down  the  number  of  working 
days  instead  of  increasing  them  as  is  usual  toward  the  close  of  a 
session.  By  concentrating  on  Tuesday  the  members  managed 
to  get  as  much  done  during  the  week  as  they  usually  do  even  with 
the.  Wednesday  sessions  that  had  been  held  ever  since  January 
and  there  is  sentiment  for  a  continuance  of  this  two-day  pro 
gram.  The  plan  is  to  work  Monday  night.  Tuesday  morning, 
Tuesday  afternoon  and  Tuesday  night,  getting  as  much  done  in 
that  time  as  is  customary  in  three  days  and  permitting  members 
who  have  no  committee  hearings  or  other  activities  on  hand  to 
go  home  late  Tuesday  night. 

All  of  the  big  administration  measures  are,  either  on  the 
calendar,  in  committee  or  are  ready  for  presentation.  The 
Sproul  bill,  for  the  creation  of  the  Department  of  Conservation, 
made  up  of  the  fish,  game,  forestry  and  water  supply  branches 
of  the  government ;  the  bill  for  the  new  State  Police  Department, 
abs<  rbing  the  office  of  Fire  Marshal,  and  the  Governor's  anti- 
sedition  act  arc  among  those  most  recently  prepared  and  with 
the  "Blue  Sky"  bill  to  protect  the  public  from  fake  stock  pro- 
motions will  conclude  the  important  measures  advocated  by  the 
Sproul  administration.  Tt  is  understood  that  the  administration 
is  ready  to  accept  the  Hess  "Blue  Sky"  bill  now  in  the  House, 
with  certain  possible  modifications,  and  this  bill  is  modeled  on 
the  Kansas  law.  The  Banking  Department  has  been  asked  to 
suggest  amendments. 

Another  coal  tax  bill  bobbed  up  in  the  House  this  week  but 
nobody  takes  it  very  seriously  and  the  men  who  are  supposed  to 
be  guiding  legislation  in  the  lower  branch  said  they  had  no  hand 
in  its  preparation.    It  was  introduced  by  Representative  North, 
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of  Chester  county,  and  provides  for  one  per  cent.  Stale  tax  on 
the  value  of  all  coal  mined  for  market  in  Pennsylvania. 

The  House  got  a  hit  of  excitement  this  week  when  the 
Bolard  hill  came  up  for  reconsideration  after  having  been  de- 
feated a  week  before,  and  was  finally  passed  by  a  vote  of  lib  lo 
63.  It  limits  the  publication  of  official  advertising  to  English 
language  publications. 

Several  hills  of  interest  to  banks  appeared  this  week,  one 
being  introduced  by  Senator  Barr,  of  Allegheny,  exempting  scrip, 
bonds  oi-  certificates  of  indebtedness  issued  by  any  county,  city, 
horough.  towship  or  school  district  from  State  tax.  Another 
presented  by  Representative  C41  ass,  of  Philadelphia,  authorizes 
private  banks  to  have  branch  offices.  The  ITouse  passed  finally 
the  bill  authorizing  trust  companies  to  issue  preferred  stock  and 
the  bill  providing  that  two  per  cent,  of  foreign  insurance  tax  lie 
paid  to  municipalities.  The  Dawson  hill  permitting  the  Auditor 
General  to  appoint  clerks  to  have  charge  of  the  collection  of  in- 
heritance taxes  in  the  various  counties,  was  reconsidered  after 
having  been  killed  last  week  and  was  'aid  aside  for  amendment. 

The  Rorkc  hill,  which  is  hacked  by  the  moving  picture  in- 
terests, was  reported'  out  of  committee  with  a  negative  recom- 
mendation but  its  friends  will  attempt  to  have  it  placed  in  the 
calendar  of  the  House  Monday  night.  It  is  generally  believed 
the  effort  will  fail. 

The  teachers'  salary  raiser,  it  is  felt,  will  get  very  generous 
consideration,  having  the  support  of  practically  everybody,  hut 
as  it  calls  for  an  expenditure  of  from  four  to  seven  millons  of 
dollars — nobody  appears  to  know  just  how  much — there  is  con- 
siderable guessing  as  to  where  the  revenue  is  to  lie  procured. 
Everybody  wants  the  teachers  to  have  more  pay.  hut  nobody  is 
willing  to  father  an  effort  to  open  up  any  new  means  of  taxation 
other  than  those  already  proposed  by  the  Governor. 

The  Governor  continues  to  get  what  he  wants  from  the  Legis- 
lature and  there  is  no  sign  now  of  a  break  in  the  kind  of  har- 
mony that  has  marked  the  whole  course  of  the  session. 

The  Governor  has  at  his  elbow  State  Highway  Commissioner 
Sadler  whose  road  plans  are  being  developed  so  speedily  and  with 
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such  a  degree  of  fair  play  and  apparent  desire  to  give  the  State 
a  real  road  system  that  he  makes  friends  with  every  delegation 
that  comes  here.  The  number  of  inquiries  indicate  that  more 
than  200  bids  will  be  received  at  the  next  opening  for  good  roads 
about  the  middle  of  April. 

Regulation  of  liquor  traffic  by  a  Prohibition  Commission  is 
proposed.  The  Governor  holds  that  definition  of  intoxicating 
liquor  is  a  matter  for  Congress. 

Compensation  amendment  bills  will  appear  next  week. 


STATUS  OF  IMPORTANT  BILLS  TO  MARCH  25,  WHEN. 
LEGISLATURE  ADJOURNED 

Banking 

Senate 

No.  72 — Graff — Banks  and  banking  companies  may  be  grant- 
ed powers  of  a  trust  company  when  required  to  act  in  any 
fiduciary  capacity.  Committee :  Banks  and  Building  and  Loan 
Associations. 

No.  116 — Merkle — Making  it  unlawful  for  persons  to  draw 
checks  without  sufficient  funds  in  bank.  Committee:  Judiciary 
General. 

No.  129 — Potion — Making  it  unlawful  for  persons  to  draw 
checks  for  obtaining  merchandise  without  sufficient  funds  in 
bank  to  pay  same.  Committee:  Banks  and  Building  and  Loan 
Associations. 

No.  350 — (H.  719) — Buck-man — Banking  code.  Committee: 
Banks  and  Building  and  Loan  Associations. 

No.  354 — Tompkins — Banks  and  trust  companies  having 
capital  stock  of  $200,000  given  right  to  act  as  trustees  and 
executors  of  estates  of  lunatics.  Committee:  Banks  and  Build- 
ing and  Loan  Associations. 

No.  411 — Buckman — Commission  to  codify  law  relating  to 
banks  and  banking  companies.    Committee :  Appropriations. 
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No.  442. — DeWitt — Securities  commission  established  for  the 
regulation  and  inspection  of  investment  companies.  Committee : 
Banks  and  Building  and  Loan  Associations. 

No.  476 — Walker — Supervision  of  banks  and  trust  com- 
panies by  the  Banking  Department.  Committee :  Banks  and 
Building  and  Loan  Associations. 

Hearing  April  8.  No.  484  —  (H.  433)— Simpson— Banking- 
Department  given  authority  over  unincorporated  organizations 
receiving  and  loaning  money.  Committee :  Banks  and  Building 
and  Loan  Associations. 

House 

No.  70 — Milnor — Preferred  stock  to  be  issued  by  banking 
companies.    Amending  1913  P.  L.  378,  Sec.  2.    Passed  House. 

No.  193 — Hess — Commissioner  of  Banking  to  regulate  sale  of 
certain  securities.    Committee :  Judiciary  Special. 

No.  496 — Comerer — Bank  deposits  exempted  from  4  mills 
State  tax  when  interest  rate  does  not  exceed  3%.  (Amending 
Sec.  1  of  1913  P.  L.  507).    Committee:  Ways  and  Means. 

No.  715. — Dilsheimer — Borrowing  money  from  banks  regu- 
lated.   Committee :  Banks  and  Banking. 

No.  778 — W alker — Commission  to  be  appointed  to  revise  and 
codify  all  banking  laws.    Committee :  Appropriations. 

No.  781 — Walker — Appointing  commission  to  revise  laws  re- 
lating to  all  corporations  under  the  supervision  of  the  Banking 
Department.  (Amending  1917  P.  L.  1202,  Sec.  1.)  Committee: 
Appropriations. 

No.  851 — Sprowls — Incorporation  of  savings  banks.  Com- 
mittee :  Banks  and  Banking. 

Workmen's  Compensation 

Senate 

No.  417 — Crow — Liability  of  employer  for  compensation 
shall  cease  upon  rc-marriage  of  dependent.  Committee :  Judici- 
ary Special. 
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No.  392 — Dale — Providing  revenue  for  outstanding  losses 
incurred  under  "Workmen's  Compensation  Act.  Committee:  On 
Insurance. 

No.  507 — Phipps — Drilling  tool  contractors  to  be  included 
within  the  provisions  of  the  net.    Committee  :  Judiciary  General. 

House 

No.  J 58 — -Goehring — Providing  compensation  for  perma- 
nent disfigurement  of  head,  face  and  hands.  Committee:  Judici- 
ary General. 

No.  260 — Ramsey — Commission  appointed  to  investigate  sickr 
ness  and  accidents  not  included  under  "Workmen's  Compensation. 
Committee  :  Mines  and  Minings. 

No.  540 — Dcithrich — Employer  subject  to  civil  liability  also 
if  Compensation  Act  has  not  been  complied  with.  Amending 
Sec.  30] .  1915  P.  L.  736.    Committee  :  Judiciary  General. 

No.  702 — Ramsey — Accident  suits  wrongfully  brought  in 
courts  of  common  pleas  to  be  certified  to  the  Workmen's  Compen- 
sation Board.    Committee  :  Mines  and  Mining. 

No.  1031 — Steedle — Medical  services  to  be  furnished  until 
30  days  after  disability.  Costs  not  to  exceed  $150.  Committee: 
Public  Health  and  Sanitation. 

Insurance 

Senate 

No.  261 — Salus — Casual  insurance  carriers  to  comply  with 
certain  conditions  when  suits  for  injuries  are  instituted.  Com- 
mittee :  Insurance. 

No.  285 — McCannell — Regulations  of  rates  by  Insurance 
Commissioner.    Re-committed  to  Judiciary  Special.  March  17. 

No.  399 — F.  E.  Baldwin — Organization  of  fraternal  and 
beneficial  insurance  companies  defined  and  regulated.  Com- 
mittee :  Insurance. 

No.  444 — Buckmav — Commission  appointed  to  study  and  re- 
vise insurance  laws.    Committee  :  Appropriations. 
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Xo.  460  (IT.  646) — Gems — Misdemeanor  for  circulating  false 
statements  against  life  and  fire  insurance  companies.  Committee  : 
Banks  and  Building  and  Loan  Associations. 

No.  509 — Solus — Policies  required  to  contain  certain  stand- 
ard provision  against  loss  or  damage  by  horse  or  motor  vehicle. 
On  Calendar  in  Senate. 

Home 

No.  302 — All  tan — Power  of  fire  insurance  companies  to 
change  rates.    Committee:  Insurance. 

Public  Service 

Senate 

No.  357 — Dai.r — Public  Service  Commission  granted  author- 
ity to  direct  certain  street  railway  companies  to  extend  their  lines 
over  unoccupied  streets  and  thoroughfares.    On  Calendar. 

No.  358 — Dai.r — Jurisdiction  of  Public  Service  Commission 
over  street  railway  companies  whose  lines  intersect ;  and  the 
establishment  of  joint  facilities  and  rates.    On  Calendar. 

No.   372    (  H.   11?) — Shitnk — Public   Service  Commission 
authorized  to  suspend  the  operations  of  new  tariffs  or  schedules. 
Committee:  Judiciary  Special. 
House 

No.  115 — Allum — New  tariffs  and  schedules  to  be  approved 
by  Commission.  Amending  1913  P.  L.  1374.  Committee:  Ju- 
diciary General. 

No.  293 — Mclntyre — Certificates  of  excess  payment  recpiired 
when  increase  is  made  without  previous  consent  of  the  Commis- 
sion.   Committee:  Judiciary  Special. 

No.  408 — Stadlander — Taxation  of  real  estate  owned  by 
public  utilities  by  second  class  cities.  Committee:  Municipal 
Corporations. 

No.  874 — Day — Charges  of  public  utilities  limited  to  services 
actually  rendered ;  companies  to  provide  all  devices.  Committee : 
Ways  and  Means. 

No.  932 — ~SYall<ice — Commission  authorized  to  direct  the  con- 
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struction  of  bridges  and  viaducts  for  the  purpose  of  eliminating 
grade  crossings.    Committee :  Judiciary  Special. 

No.  966— Goldsmith — Street  railway  componies  doing  ex- 
press business  subject  to  supervision  of  the  Commission.  Amend- 
ing 1907  P.  L.  69.    Committee :  Judiciary  Special. 

Miscellaneous 

Senate 

No.  469 — Crow — Commission  appointed  to  study  subjeci  of 
constitutional  revision.    Passed  first  reading,  March  18. 


Bills  Approved  March  27 

Senate— Nos.  10,  24,  25,  66. 
House— Nos.  217,  243,  399. 
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r  v 

State  Highway  Department 

k  .  ) 

BIDS  ASKED 

Sealed  proposals  will  be  received  at  said  office  until  10  A.  M., 
April  11,  1919,  when  bids  will  be  publicly  opened  and  scheduled, 
and  contract  awarded  as  soon  thereafter  as  possible  for  : 

The  reconstruction  of  6915  linear  feet  of  Reinforced  Con- 
crete Pavement,  34  feet  wide,  situated  in  Springclale  borough. 
Allegheny  county,  on  Route  No.  70 ;  also  43391  linear  feet  of 
Bituminous  Surface  Course  on  a  Concrete  Foundation,  18  feet 
wide,  situated  in  Hampton  and  Richland  townships,  Allegheny 
county,  on  Route  No.  72. 

The  reconstruction  of  6675  linear  feet  of  Reinforced  Con- 
crete and  Hillside  Vitrified  Brick  Pavement,  18  feet  wide,  situ- 
ated in  Somerset  township.  Somerset  county,  on  Route  No.  364. 

The  resurfacing  of  highway  with  Bituminous  Mixtures  or- 
a  Prepared  Broken  Stone  Base,  of  35907  linear  feet,  of  18  feet 
wide,  situated  in  Jackson,  North  Lebanon  and  South  Lebanon 
townships,  Lebanon  county,  on  Route  No.  149;  also  38282  linear 
feet,  18  feet  wide,  situated  in  North  Lebanon,  North  Cornwall, 
Annville,  South  Annville,  North  Annville  and  North  London- 
derry townships,  Lebanon  county,  on  Route  No.  139. 

The  reconstruction  of  9934  linear  feet  of  Vitrifier]  Brick 
Pavement.  16  feet  wide,  situated  in  Keating  &  Otto  township. 
McKean  county,  on  Route  No.  96. 

The  reconstruction  of  29546  linear  feet  of  Bituminous  Sur- 
face Course  on  a  Concrete  Foundation.  18  feet  wide,  situated  in 
Milford  and  Westfall  townships.  Pike  county,  on  Route  No.  8. 

The  reconstruction  of  20366  linear  feet  of  Bituminous  Sur- 
face Course  on  a  Concrete  Foundation,  18  feet  wide,  situated  in 
"West  Chillisquaque  township.  Northumberland  county,  on  Route 
No.  18. 

The  reconstruction  of  28815  linear  feet  of  Bituminous  Sur- 
face Coui'se  on  a  Concrete  Foundation  and  Hillside  Vitrified 
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Brick,  18  feet  wid<  .  situated  in  Roaring  Brook  township  and  Dun- 
more  borough,  Lackawanna  county,  on  Route  No.  168 ;  also  8916 
linear  feet  of  Bituminous  Surface  Course  on  a  Concrete  Foun- 
dation, and  Hillside  Vitrified  Brick,  18  feet  wide,  situated  in 
Moscow  borough,  Lackawanna  county,  on  Route  No.  168. 

The  reconstruction  of  20720  linear  feet  of  Bituminous  Sur- 
face Course  on  a  Concrete  Foundation,  and  Hillside  Vitrified 
Brick  Pavement,  18  feet  wide,  situated  in  Rose  and  Union  town- 
ships. Jefferson  county,  on  Route  No.  64. 

The  reconstruction  of  15020  linear  feet  of  Reinforced  Con- 
crete Pavement,  18  feet  wide,  situated  in  Licking  Creek  town 
ship,  Fulton  county,  on  Route  No.  39. 

The  reconstruction  of  8000  linear  feet  of  Reinforced  Con- 
crete Pavement,  16  feet  wide,  situated  in  Washington  and  Quincy 
Townships,  Franklin  county,  Application  Nos.  584- and  585. 

The  reconstruction  of  16362  linear  feet  of  Bituminous  Sur- 
face Course  on  a  Concrete  Foundation,  18  feet  wide,  situated  in 
Monroe  and  Towanda  townships,  Bradford  county,  on  Route  No. 
17. 

The  resurfacing  of  39824  linear  feet  of  highway  with  Bitu- 
minous Mixtures  on  a  Prepared  Broken  Stone  Base,  18  feet  wide, 
situated  in  Heidelberg,  Lower  Heidelberg,  South  Heidelberg  and 
Marion  townships,  Berks  county,  on  Route  No.  149. 

Bidding  blanks  and  specifications  may  be  obtained  free,  and 
plans  upon  payment  of  $2.50  per  set,  upon  application  to  the 
State  Highway  Department,  Harrisburg.  No  refund  for  plans 
returned.  They  can  also  be  seen  at  the  office  of  the  State  High- 
way Department,  Harrisburg,  1001  Chestnut  St.,  Philadelphia; 
904  Hart.je  Building.  Pittsburgh,  Pa..  L.  S.  Sadler,  State  High- 
way Commissioner. 

Note. — In  addition  to  the  above  the  plans  and  specifications 
may  be  examined  at  the  following  places: 

No.  2.    At  3141/2  Allegheny  St..  Hollidaysburg,  Pa. 

No.  4.    At  Warren  Savings  Bank  Building,  Wai^ren,  Pa. 

Nos.  5  and  7.    At  305  Farr  Building,  Scranton.  Pa. 

No.  6.    At  First  National  Bank  Building,  Bloomsburg,  Pa. 
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No.  8.    At  Deposit  National  Bank  Building,  Du  Bois,  Pa. 
Nos.  9  and  10.    At  408  Chambersburg  Trust  Building, 
Chambersburg,  Pa. 

No.  11.    At  First  National  Bank  Building,  Wellsboro,  Pa. 


CONTRACTS  AWARDED 

Strabane  township,  Adams  county,  27,520  feet  of  reinforced 
concrete  pavement  on  Route  123 ;  M.  Bennett  &  Sons.  Indiana, 
Pa.,  $182,229.50. 

Spring  township,  Berks  county ;  8,984  feet  of  bituminous 
surface  on  concrete  foundation  on  Route  149 ;  Eastern  Paving 
Co.,  Philadelphia,  $53,808.94. 

Pine  Creek  township,  Clinton  county ;  12,636  feet  of  bitu- 
minous surface  on  concrete  foundation  on  Route  23 ;  Biash  & 
Stewart,  Williamsport,  $113,462.89. 

Clifton  Heights  borough,  Delaware  county ;  5.745  feet  bitu- 
minous surface  and  brick  on  concrete  foundation ;  Eastern  Pav- 
ing Co.,  Philadelphia,  $69,537.68. 

St.  Mary's  borcmgh,  Elk  county  ;  4,566  feet  of  brick ;  Founda- 
tion Co.,  New  York  City,  $53,684.77. 

Springfield  township,  Erie  county;  8,760  feet  concrete  on 
Route  86 ;  Highway  Construction  Co.,  Erie.  $54,003.30. 

Harbor  creek  and  Northeast  townships,  Erie  county ;  25,872 
feet  concrete.  Route  87 ;  Griff  Construction  Co.,  Erie,  $162,593.97. 

Georges,  Nicholson  and  Springhill  townships.  Fayette 
county;  26,112  feet  concrete  and  Hillside  brick  on  Route  116; 
Reagan  &  Lynch,  Fniontown,  $242,840.92. 

Fairview  and  Girard  townships,  Erie  county;  15,327  feet 
concrete  on  Route  86;  Highway  Construction  Co..  Erie.  $99,- 
213.20. 

Jefferson.  Morgan  and  Franklin  townships,  Greene  comity ; 
34,259  feet  concrete  and  brick  on  Route  268 ;  Con  Oil  Tank  Co., 
Pittsburgh,  $325,490.05. 
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Colerain  township,  Lancaster  county;  5.600  feet  concrete; 
Sander  Construction  Co.,  Lancaster,  $40,482.50. 

Union  and  Taylor  township,  Lawrence  county ;  4,906  feet 
concrete  on  applications  799  and  851:  Burns  Bros.,  New  Castle, 
$38,800.80. 

Upper  and  Lower  Maeungie  township,  Lehigh  county ;  35,- 
035  feet  concrete  on  Route  157 ;  Blaisdell  Contracting  and  Engi- 
neering Corporation,  Brooklyn,  $240,101.68, 

Coolbaugh  township,  Monroe  county;  23,510  feet  concrete  on 
Route  168;  Foundation  Company.,  New  York  City,  $141,627.40. 

Elkland  borough.  Tioga  county ;  7,824  feet  concrete ;  R.  J, 
DeLong,  Williamsport,  $72,815.86. 

Conewango  and  Broken  Straw  townships,  Warren  county; 
26,862  feet  concrete  on  Route  8ft;  Edward  T.  Beck,  Warren; 
$203,806.26. 

Bids  for  the  construction  of  1,842  feet  of  brick  pavement  in 
Clarion  borough  were  deemed  excessive,  and  all  were  rejected. 
Work  on  all  contracts  let  must  start  immediately. 


BIDS  OPENED  MARCH  28 

Armstrong  comity,  Route  71  ;  West  and  West  Franklin 
townships;  21,680  feet  of  reinforced  concrete  and  hillside  brick: 

Freilino  Brothers,  Leechburg.  Pa.,   $191,231  00 

L.  IT.  Heilman  Construction  Company,  New  Ken- 
sington  197,656  95 

Dale  Engineering  Company,  Utica,  N.  Y   214,727  12 

State  Construction  Company,  New  Kensington,  .  .  .  201,892  50 

Berks  county,  Route  160  ;  Perry  and  Windsor  townships ;  10,- 
800  feet  of  reinforced  concrete  and  hillside  brick : 

S.  N.  Weaver,  Allentown,  Pa.,  

J.  B.  Trexlcr,  Reading,  Pa.,   

J.  P.  S.  Construction  Company.  Philadelphia, 


$101,016  55 
97,880  00 
108,463  10 
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Newmeyer  Brothers,  South  Bethlehem,  Pa   96,90-1  00 

George  Merdinger,  Bethlehem,   86,765  5* 

Hamilton,  Kapnek  Construction  Co.,  Philadelphia,      95.137  4:> 

Bradford  county,  Route  No.  287 ;  North  Towanda  and  Ulster 
townships  ;  31 ,700  feet  of  reinforced  concrete : 

Foundation  Company,  New  York  City,   $305,527  25 

Horn  and  Devling,  Galeton,  Pa.,   379,094  60 

D.  C.  Aronburg,  Norfolk,  Virginia,   394,209  35 

Henry  C.  Schroeder,  Rochester,  N.  Y.,   357,434  70 

Warren  Moore  and  Company,  Philadelphia,   297,615  58 

Bates  and  Rogers  Construction  Company,  Chicago,  419,172  65 

Cambria  county.  Route  276,  Croyle  township;  4,983  feet  of 
vitrified  brick : 

Thermic  Coal  and  Supply  Company,  Hollidaysburg, 
Pa.,   $70,135  84 

Board  of  Township  Supervisors,  Croyle  township. 
Wilmore   54,843  38 

Vipond  Construction  Company,  Altoona,  Pa.,  ....       67,128  50 

Centre  county,  Route  57,  Philipsburg  borough ;  676  feet  of 
vitrified  brick : 

George  I.  Thompson  and  Company,  Clearfield   $13,93!  47 

Gifford  and  Pritchard,  Philipsburg   12,891  19 

Clinton  county.  Route  105.  Chapman  township;  13,740  feet 
of  reinforced  concrete : 

Miller  Construction  Company,  Punxsutawney,  Pa.,   $108,746  20 

D.  G.  Aronburg.  Norfolk,  Virginia   135,361  52 

Snyder  Phillips  Company.  Philadelphia   110,995  10 

Burgess  and  Dorvier,  Scottville,  Va   113,900  60 

Crawford  county,  Route  84.  West  Mead  and  Woodcock  town- 
ships ;  17,693  feet  of  reinforced  concrete: 

Baldwin  and  Welcomer,  Union  City,  Pa   $114,759  08 

Keystone  Construction  Company.  Meadville,  Pa.,..     116,997  32 
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Elk  county,  Ridgway  township,  Route  67 ;  29,667  feet  of 


reinforced  concrete  and  hillside  brick: 

D.  G.  Aronburg,  Norfolk,  Va.,   $315,633  33 

Miller  Construction  Company,  Punxsutawney,  .  .  .  249,176  09 

Foundation  Company,  New  York,  N.  T ,   266,353  30 

Lynch  Construction  Company,  Inc.,  Philadelphia,.  275,248  35 

Dale  Engineering  Company,  Utica,  N.  Y.,   268,421  15 

Redbank  Construction  Company,  Inc.,  New  Beth- 
lehem,  312,663  60 

Erie  county,  Route  84,  Mill  creek  and  Summit  township ;  15,- 
918  feet  of  bituminous  surface  course  on  concrete  foundation : 

Meyer,  Blair  Construction  Company,  Erie,   $152,478  03 

John  McCormick  and  Sons,  Erie,  Pa.,   149,467  20 

John  J.  Doyle,  trading  as  J.  &  M.  Doyle,  Erie   150,481  88 

Franklin  county,  Ro\ite  43,  Greene  and  Guilford  townships; 
30,086  feet  of  reinforced  concrete : 

J.  P.  S.  Construction  Company,  Philadelphia   $220,614  36 

Christhilf  and  Jannin,  Baltimore,  Md.,   228,579  50 

Whiting  Turner  Construction  Co.,  Baltimore,  ....  240,498  64 

Boxley  Chrisholm  and  Hall,  Roanoke,  Va.,   225,977  60 

D.  C.  McAleer  Construction  Company,  Baltimore..  199,091  54 

McArthur  Brothers,  New  York  City,    222,656  40 

Souder  Construction  Co.,  Lancaster,  Pa   186,520  36 

Henry  C.  Schroeder,  Rochester,  N.  Y.,   230,849  10 

Mason  and  Hanger  Company,  Inc.,  Chambersburg,  108,616  00 

Claiborne.  Johnson  Company,  Inc.,  Baltimore,  ....  235,615  68 

Fisher  and  Carozza  Brothers,  Baltimore,   223,339  72 

Consolidated  Engineering  Company,  Baltimore, .  .  .  208,274  94 

Union  Paving  Company,  Phi'adclphia   227,293  30 

McKean  county.  Route  95,  Kane  borough;  1,957  feet  of 
brick : 

Mayer  Blair  Construction  Company.  Erie   $21,618  15 

G.  Vv.  Ensign,  Inc.,  Harrisburg   22,685  27 
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Elmer  M.  Love  and  Son,  Corry,  Pa.,   20,786  90 

Peter  F.  Connolly,  Koppel,  Pa,,   20,785  40 

Mercer  county,  Route  73,  Pine  township ;  23,912  feet  of  re- 
inforced concrete : 

J.  MeCormick  and  Brother,  Erie,   $160,557  47 

Brackenridge  Sand  and  Gravel  Co.,  Brackenridge, 

Pa.,    154,790  52 

T.  H.  Gill  Company,  Binghamton,  N.  Y.,   192,258  40 

J.  C.  Devine  Company,  Alliance,  Ohio,   173.218  04 

Faber  Engineering  and  Construction  Co.,  Pitts- 
burgh,   157,991  22 

Bale  Engineering  Company,  Utica,  NY.,   172,779  22 


Northampton  county,  Route  165,  Washington  and  Lower 
Mt.  Bethel  township  ;  28,791  feet  of  reinforced  concrete  : 

Fisher  and  Carozza  Brothers  Company,  Baltimore,  $349,793  02 


Heyman  and  Goodman  Company,  Jersey  City, 

N.  J.,  !   403,546  90 

Keystone  State  Construction  Company,  Philadel- 

delpha,    335,680  39 

Smith,  MeCormick  Co.,  Inc.,  and  Mclnerney  and 

McNeal,  Inc..  Easton,  Pa.,   327,470  10 

McArthur  Brothers  Company,  New  York  City.  .  . .  318,499  85 

T.  H.  Gill  Company.  Binghamton,  N.  Y   350,312  72 

McNichol  Paving  and  Construction  Co.,  Philadel- 
phia  343,454  75 

R,  G.  Collins,  Jr.,  Baltimore,   332.211  57 

Henry  C.  Schroeder,  Rochester,  N.  Y.,   345.799  75 

E.  P.  Arbogast.  Stroudsburg,  Pa.,   327,326  23 

George  Merdinger,  Bethelehem,  Pa.,   333,946  92 

J.  P.  S.  Construction  Company,  Philadelphia,   355,397  05 

Bennett  and  Randall,  Greensburg,   343,975  92 
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Potter  county,  Route  101,  Roulette  township;  11,800  feet  of 


reinf ©reed  concrete : 

Horn  and  Devling,  Galeton,  Pa.,   $99,400  70 

Tyne  and  Willey.  Binghamton,  N.  Y.,   99,061  70 

Warren  county,  Application  154,  in  Farmington  fcow&sMp; 
7,783  feet  of  reinforced  concrete  and  hillside  brick: 
Martin  Dolan,  Jamestown,  N.  Y.,   $70,611  91 

/   A 

Public  Service  Commission 

V_  .  J 


APPLICATION  OF  WEST  PENN  POWER  COMPANY 

Public  utilities — Crossings — Jurisdiction  of  Commission 

• 

The  West  Venn  Power  Company  applied  for  a  restraining 
order  prohibiting  the  Bessemer  &  Lake  Erie  B.  B.  Co:  from  re- 
moving the  crossing  of  wires  of  the  power  company  over  the  tracks 
of  the  railroad  company  in  West  Deer  township,  Allegheny 
county. 

It  was  shown  that  the  crossing  had  been  built  pursuant  to  a 
contract  between  the  W estern  Union  Telegraph,  whose  lines  were 
also  crossed  and  the  power  company  and  the  railroad  company. 
This  contract  provided  that  the  approval  of  the  crossing  be  ob- 
tained from  the  Commission,  failing  which  it  might  be  removed 
upon  notice  by  the  railroad. 

No  application  being  made  to  the  Cam  mission  for  approval 
of  the  crossing  the  prayer  of  the  petition  teas  denied,  with  the 
suggestion  that  the  crossing  be  allowed  to  remain  until  the  Com- 
mission be  given  opportunity  to  pass  upon  the  advisability  of  a 
crossing  at  said  point. 

Application  Docket  No.  2212-1918 
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REPORT  AND  ORDER  OF  THE  COMMISSION 

BY  THE  COMMISSION,  March  17.  1919: 

In  July  1917,  the  "West  Perm  Power  Company  notified  the 
Bessemer  and  Lake  Erie  Railroad  Company  that  it  proposed  to 
construct  an  overhead  wire  crossing  in  a  manner  specified  in  said 
notice,  over  the  tracks  of  the  railroad  company  and  the  wires  of 
the  Western  Union  Telegraph  Company,  at  a  point  3,041  feet 
north  of  the  switch  point  of  the  siding  of  the  Bessemer  Coal  and 
Coke  Company  in  West  Deer  township.  Allegheny  county,  and 
the  railroad  company  filed  a  protest  against  said  construction. 
Thereafter,  a  contract  was  entered  into  between  the  electric  com- 
pany, the  railroad  and  the  telegraph  company,  which  authorized 
the  construction  of  a  temporary  crossing  at  the  point  named,  in 
accordance  with  plans  and  specifications  attached  to  said  con- 
tract, and  which  provided  for  the  termination  of  the  contract 
upon  notice  by  the  railroad  company.  This  contract  clearly  con- 
templated that  the  question  of  the  location  and  method  of  con- 
struction of  the  permanent  crossing  should  be  submitted  to  this 
Commission  by  the  electric  company,  and  that  the  temporary 
crossing  should  be  removed  unless  approved  by  the  Commission 
of  a  permanent  crossing  was  obtained. 

In  accordance  with  this  agreement  the  railroad  company 
notified  the  electric  company  to  remove  the  temporary  crossing 
and  the  petition  in  this  case  seeks  to  restrain  the  railroad  com- 
pany from  exercising  the  right  of  removal  which  it  had  under 
the  contract  and  prays  the  Commission  to  approve  the  crossing 
as  it  is  constructed.  The  parties  have  agreed  that  the  Commis- 
sion shall  determine  the  right  of  the  electric  company  to  secure 
a  certificate  of  public  convenience  authorizing  the  construction 
of  the  crossing  over  the  property  of  the  railroad  company ;  it 
being  the  contention  of  chat  company  that  such  a  construction 
would  amount  to  an  exercise,  by  the  electric  company  of  the 
right  of  eminent  domain  and  a  taking  of  the  property  of  the  rail- 
road company. 

From  the  record  in  this  case  it  appears  that  the  crossing  in 
question  is  one  of  high  tension  electric  wires  over  the  tracks  of 
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the  railroad  company  and  the  wires  of  the  telegraph  company, 
and  that  it  is  to  be  constructed  for  the  purpose  of  enabling  the 
electric  company  to  fulfill  its  charter  obligation  of  rendering  ser- 
vice to  the  public.  If  it  is  constructed  at  the  place  and  in  the 
manner  proposed,  it  will  require  the  erection  of  three  poles  upon 
the  right  of  way  of  the  railroad  company,  it  being  the  piirpose 
of  the  electric  company  to  cross  at  a  place  where  there  is  no  public 
highway  over  the  railroad  company's  right  of  way.  "We  are  not 
called  upon,  at  this  time,  to  decide  whether  the  method  of  con- 
struction adopted  is  a  proper  one  or  not,  but  simply  to  pass  upon 
the  right  of  the  Commission  to  authorize  the  construction  of  a 
crossing  by  the  electric  company  which  will  make  use  of  the  right 
of  way  owned  by  the  railroad  company. 

In  our  opinion,  the  Public  Service  Company  Law  empowers 
the  Commission  to  authorize  such  construction  and  to  regulate 
the  manner  and  place  in  which  the  crossing  shall  be  made.  Such 
authorization  and  regulation  is  not  an  exercise  of  the  power  of 
eminent  domain  which  we  have  held  was  not  granted  to  the  elec- 
tric company  by  the  Public  Service  Company  Law,  but  is  a  utili- 
zation of  the  supreme  police  power  of  the  Commonwealth  which 
has  been  placed  in  the  hands  of  the  Commission  by  the  legis- 
lature. The  crossing,  if  made,  will  not  be  for  the  benefit  of  the 
electric  company,  but  for  the  benefit  of  the  public  to  be  served, 
and  the  use  to  which  the  property  of  the  railroad  may  be  sub- 
jected will  be  a  public  use  of  a  public  highway.  We  are  con- 
vinced that  the  distinction  which  has  always  existed  between  the 
exercise  of  the  right  of  eminent  domain  and  the  exercise  of  the 
police  power,  is  apparent  in  this  case,  and  that  the  legislature  has 
lawfully  authorized  the  Commission  to  subject  the  property  of 
the  railroad  company  to  another  public  use  such  as  is  here  con- 
templated. 

We  do  not,  at,  this  time,  pass  upon  the  necessity  or  propriety 
of  the  construction  of  the  crossing  at  this  place  or  in  the  manner 
proposed.  The  electric  company  has  not  made  an  application 
to  this  Commission  for  the  approval  of  the  construction  which 
complies  with  our  rules  and  regulations.  We  suggest  that  the 
crossing  which  has  been  constructed  under  the  contract  be  al- 
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lowed  to  remain,  so  that  the  consumers  of  the  electric  company 
will  not  be  inconvenienced  because  of  its  failure  to  present  a 
satisfactory  application  for  the  approval  of  the  construction.  As 
soon  as  such  application  is  made  to  us  we  will  pass  upon  the  ques- 
tion of  the  necessity  or  propriety  of  the  proposed  construction, 
a  question  which  the  parties  agreed  should  not  be  disposed  of 
until  after  we  had  passed  upon  the  matters  which  we  have  above 
discussed. 

Order 

This  matter  being  before  The  Public  Service  Commissi  on  of 
the  Comm&fTwealth  of  Pennsylvania,  upon  petition  and  protest 
on  file,  and  having  being  duly  heard  and  submitted  by  the  parties, 
and  due  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having  on  the  date  hereof  made 
and  filed  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  approved  and  made  a  part 
hereof. 

Now,  to-wit,  March  17th,  1919,  it  is  ordered  :  That  the  appli- 
cation for  a  restraining  order  as  prayed  for  in  this  proceeding  be 
and  the  same  is  hereby  refused. 


PASSYUNK  AVENUE  BUSINESS  MEN'S  ASSN.  vs.  PHILA- 
DELPHIA RAPID  TRANSIT  CO. 

Street  railways — Service — Change  of  routes. 

A  change  of  routes  which  is  beneficial  to  the  genera1  public 
and  which  tends  to  improve  the  character  of  the  service  will  not 
be  prohibited  merely  because  some  individuals  are  affected  un- 
favorably. 

Complaint  Docket  No.  2539 
REPORT  AND  ORDER  OF  THE  COMMISSION 
BY  THE  COMMISSION,  Mar.  12,  1919: 
The  Passyunk  Avenue  Biisiness  Men's  Association  com- 
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plained  against  a  proposed  change  of  service  on  what  is  known  as 
Passaymik  Line  Route  No.  81,  of  the  Philadelphia  Rapid  Transit 
Company,  which  operates  in  the  westward  direction  starting  at 
Third  and  Dock  streets  thence  on  various  streets  to  Passyunk 
avenue  which  begins  at  or  near  Fifth  and  South  streets,  thence 
on  Passyunk  avenue  to  its  terminus  at  Third  street.  Hearings 
were  held  by  the  Commission,  at  which  testimony  was  offered  by 
a  number  of  men  whose  places  of  business  are  located  upon  the 
existing  line  on  Passyunk  avenue,  which  was  designed  to  show 
that  the  proposed  re-routing  would  cause  great  inconvenience 
and  result  in  poorer  service.  It  appears  that  the  change  will  be 
a  great  accommodation  to  the  general  public,  in  that  it  will  per- 
mit the  handling  of  the  traffic  on  a  double  track  line,  with  free 
transfers  north  and  south,  leaving  a  larger  number  of  cars 
available  for  increased  demands  without  diminishing  the  number 
required  to  maintain  the  present  schedules.  This  contention  is 
corroborated  by  the  testimony  of  officials  of  the  city  and  repre- 
sentatives of  the  8,000  working  men  who  are  employed  at  the 
plants  situate  near  the  western  terminus  of  the  Passyunk  avenue 
line. 

We  have  carefully  reviewed  the  testimony  presented  and 
after  a  consideration  of  all  the  facts  are  of  the  opinion  that  the 
complaint  in  this  case  cannot  be  sustained.  It  appears  that  the 
service  on  the  Passyunk  avenue  line  east  of  Sixteenth  street  has 
been  very  much  congested  and  that  some  means  should  be  adopt- 
ed to  relieve  this  congestion  and  make  it  possible  for  the  cars  to 
maintain  their  schedule.  The  plan  proposed  by  the  traction 
company  seems  to  us  to  accomplish  this  purpose  and  to  afford  to 
the  traveling  public  a  speedier  and  better  service  than  is  pos- 
sible on  Passyunk  avenue.  In  addition  the  riders  will  have  the 
advantage  of  transfers  in  both  directions,  a  condition  which  does 
not  exist  under  the  present  plan.  While  the  proposed  change 
will  undoubtedly  inconvenience  some  persons,  we  are  of  the 
opinion  that  the  testimony  discloses  that  it  will  result  in  much 
more  adequate  and  sufficient  service  to  the  public  as  a  whole,  and 
we  therefore  direct  that  the  complaint  in  this  ease  be  dismissed, 
and  an  order  will  issue  accordingly. 
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Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  a  part  hereof. 

Now,  to-wit,  March  12th,  1919,  it  is  ordered,  That  the  com- 
plaint in  this  case  be  and  the  same  hereby  is  dismissed. 


CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING 
MONDAY.  MARCH  31.  1919 

Wednesday,  April  2,  1919  9:30  A.  M. 

Harrisburg 
Hearings 

C.  2312.  Citizens  of  Progress  vs.  Susquehanna  Water  Com- 
pany. In  re :  Alleged  inadequate  and  insufficient  supply  of  water 
for  domestic  purposes  and  fire  protection. 

C.  2344.  E.  K.  Lawson,  et  al.  vs.  Penbrook  Extension  Water 
Company.  In  re :  Alleged  inadequate  and  insufficient  supply  of 
water. 

C.  2402.  Heber  J.  Parker,  et  al.  vs.  Sinking  Spring  Water 
Company.  In  re :  Alleged  unjust  and  unreasonable  increase  for 
water  service. 

M.  C.  1026-1919.  Contract  between  The  Bell  Telephone 
Company  of  Pennsylvania  and  the  borough  of  Dallastown,  York 
county,  granting  said  company  the  right  to  construct,  maintain 
and  operate  its  serial  and  underground  telephone  system  in  the 
streets,  etc..  of  said  borough. 

M.  C.  1027-1919.    Contract  between  the  American  Tele- 
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graph  and  Telephone  Company  of  Pennsylvania  and  the  borough 
of  Penbrook,  Dauphin  county,  granting  said  company  the  right 
to  construct,  maintain  and  operate  its  telephone  and  telegraph 
system  within  the  limits  of  said  borough. 

M.  C.  1033-1919.  Contract  between  the  Franklintown 
Light,  Heat  and  Power  Company  and  the  borough  of  Franklin, 
York  county,  granting  said  company  the  right  to  construct,  main- 
tain and  operate  its  poles,  wires,  etc.,  within  the  limits  of  said 
borough  for  the  purpose  of  furnishing  electric  current  and  sup- 
plying light,  heat  and  power  to  the  public  therein. 

•  A.  2371-1919.  Application  of  the  Franklintown  Light, 
Heat  and  Power  Company  for  approval  of  its  incorporation  for 
the  purpose  of  supplying  light,  heat  and  power  by  means  of 
electricity  to  the  public  in  the  borough  of  Franklintown,  York 
county. 

Th  ursday,  April  3,  1919  9 :30  A.  M. 

Harrisbitrg 
Hearings 

C.  2708.  The  Wilkes-Barre  &  New  York  Carrier  Corpora- 
tion vs.  Moreland  Trucking  Corporation  or  Moreland  Express. 
In  re :  Alleging  that  respondent,  a  foreign  corporation,  is  operat- 
ing auto  trucks  as  a  common  carrier  in  the  transportation  of 
goods  and  merchadise  in  the  counties  of  Lehigh  and  North- 
ampton, without  having  first  obtained  a  certificate  of  public  con- 
venience. 

M.  C.  1028-1919.  Contract  between  the  Columbia  &  Mon- 
tour Electric  Company  and  the  borough  of  Berwick,  Columbia 
county,  provid  ng  for  lighting  the  streets,  etc.,  of  said-  borough 
for  a  period  of  three  years. 

Philadelphia 

10:00  A.  31. 

C.  2632.  Bethlehem  City  Water  Company  vs.  Lehigh 
Valley  Light  &  Power  Company.  In  re :  Alleged  unjust  and  un- 
reasonable rates  for  water  service. 
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C.  2666.  Lehigh  Navigation  Electric  Company  vs.  Lehigh 
&  New  England  Railroad  Company.  In  re :  Alleged  excessive 
charge  for  the  transportation  of  buckwheat  coal  from  point  with- 
in a  radius  of  four  miles  from  Hauto,  Pa.,  to  Hauto,  and  re- 
questing the  striking  off  of  Local  Freight  Tariff  I.  C.  C.  No.  A- 
4815. 

C.  2667.  Elton  J.  Buckley,  et  al.  vs.  The  Pennsylvania  Rail- 
road Company.  In  re :  Alleged  unjust  and  unreasonable  regu- 
lations governing  the  60-day  trip  tickets  between  the  various 
Germantown  stations  and  Broad  street  station,  Philadelphia. 

Friday,  April  4,  1919  10:00  A,  M. 

"Warren 

Hearings 

C.  2638.  Borough  of  Warren  vs.  Warren  Water  Company. 
In  re :  Alleged  inadequate  and  insufficient  supply  of  water. 

Bradford 

10:00  A. 

C.  2349.  City  of  Bradford  vs.  Western  New  York  and 
Pennsylvania  Traction  Company.  In  re :  Alleged  unjust  and  un- 
reasonable increase  in  rate  of  fare. 

Philadelphia 

10:30  A.  M. 

C.  2628.  Ferdinand  F.  C.  Meissner  vs.  Frankford,  Tacony 
&  Holmesburg  Street  Railway  Company.  In  re :  Alleged  in- 
adequate and  insufficient  service  and  unjust  and  unreasonable  in- 
crease in  rates  of  fare. 
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Secretary  of  the  Commonwealth 


CHARTERS  ISSUED 

Name  Location  Business  Capital 

Advance  Realty  Co.,  D.  E.  Brogan. 

Treas.,   Philadelphia,    5,000 

American  Re-Insurance  Co.,  C.  H. 

Miller,  Treas  Huntingdon   500,000 

Bellin     Company,     C.  Bellino, 

Treas.,   Pittsburgh,  ...Dairy  products  20,000 

Berg  Mfg.  Co.,  The,  Nathan  Berg, 

Treas  Philadelphia,  ..Food  products  51,000 

Blair  Motor  Car  Co.,  W.  W.  Web- 
ber, Treas.,   Sinking  Spring   10,000 

Caruso-Badali  Co.,  Antonio  Caru- 
so, Treas.,   Pittsburgh  Fruit  10,000 

East  Penn  Foundry  Co.,  J.  W. 

Singmaster,  Treas.,   Macungie,    75,000 

Elite  Phonograph  Co.,  Inc.,  Pear- 
son  Cummin,   Treas.,  Devon, 

Pa.,   Philadelphia,    10,000 

Ernst  Audit  &  System  Co.,  R.  F. 

Marburger,  Treas  Pittsburgh   5,000 

Excelsior  Theatre  Co.,  R.  G.  Hut- 
chison, Treas  Philadelphia,    50,000 

Firefoam  Sales  Co.,  E.  L.  Him- 

melrich,  Treas.,   Pittsburgh,    10,000 

Gillespie-Pye-Gray   Co.,   Inc.,  D. 

B.  Gray,  Jr.,  Treas  Philadelphia  Insurance 

Inter-National  Liquid  Soap  Co.,  brokers  10,000 

H.  B.  Drake,  Treas  • 

J.  Purdy  Cope  Hotels  Co.,  W.  L.East  Stroudsburg,    25,000 

Ridgwav,  Treas.,  Atlantic  City, 
N.  J  

Manufacturers    and     MechanicsDelaware  Water  Gap   100,000 

Bank,  The,  J.  A.  Shrom, 
Treas.,   

Monterey    Colliery    Co.,    F.    C. Black  Lick,    25,000 

Jones,  Treas.,  Kittanning,  Pa... 

Myers  Oil  and  Gas  Co.,  The,  H.Pittsburgh   6,000 

M.  Lynn,  Treas  

New  Bethlehem  Steam  Bakery,Emlenton,    25,000 

C.  C.  Price,  Treas.,  

Paragon  Button  Co.,  Inc.,  M.  J.-New  Bethlehem,    5,000 

Galbraith,  Treas  
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Name                      Location  Business  Capital 

Pennsylvania    Electric    WeldingPhiladelphia,    6,000 

Co.,  John  S.  Thompson,  Treas., 
Pennsylvania   Rethreading   TireJ?hiladelphia,    10,000 

Co.,  E.  H.  Holt,  Treas.,   

Philadelphia     Trailmobile     Co., Philadelphia   5,000 

Wm.  E.  Shipley,  Treas.,  

Piccadilly  Co.,   The,  Max  Laib, Philadelphia,    25,000 

Treas  

Polish  Mercantile  Co.,  The  An-Philadelphia  Relishes  25,000 

drew  Kawecke,  Treas.,   

Reading  Valve  and  Fittings  Co., Carnegie,   10,000 

W.  S.  Dietrich,  Treas.,  Kutz- 
town,  Pa.,   

Sight  Comfort  Garment  Co.,  Inc. .Reading,    100,000 

The,  Israel  Unterberg,  Treas... 

Slate   Belt   Pharmacy,    Geo.    H.fhiladelphia   100,000 

Wice,  Treas.,   

Star   Grocery  Co.,   L.   E.   Berg.Pen  Argyl,    10,000 

Treas.,   Scranton,    10,000 

Stevenson  &  Foster  Co.,  The,  A. 

C.  Stevenson,  Treas.,   Pittsburgh,   Blank  books  50,000 

Stevenson,  Williams  and  Johns- 
ton Co.,  P.  H.  Johnston,  Treas., Pittsburgh  Real  estate  40,000 

T.  A.  O'Laery  Co.,  T.  A.  O'Leary, 

Treas.,   Pittsburgh,   Refractory 

materials  10,000 

Thomas  M.  Wilkins  Water  Regu- 
lator and  Equipment  Co.,  The, 

Benjamin  Finkelhor,  Treas.,  ..Pittsburgh   20,000 

Tidioute  Refining  Co.,  C.  E.  Car- 

nahan,  Treas  Tidioute   300,000 

Time    Saving    Building  Assn.. 

James  McShane.,  Treas  Philadelphia,   1,000,000 

Twentieth  and  Snyder  Bldg.  & 

Loan     Assn.,     W.     J.  Ryan, 

Treas.,   Philadelphia  1,000,000 

Universal   Peace   Bldg.   &  Loan 
Assn.,    John     L.  Dougherty, 

Treas-   iPhiladelphia  1,000,000 

West    Phila.    Italian    Bldg.  & 
Loan  Assn.,  Luigi  Melchiorri. 

Treas  Philadelphia,   1,000  000 

World  Phonograph  Sales  Co.,  E. 

H.  Miller  Treas  Pittsburgh,    25,000 
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Supreme  Court  of  Pennsylvania 

V  J 


MARGARET  L.  HANCOCK  vs.  P.  &  R.  RWY.  CO. 

Workmen's  compensation — Appeals — Findings  of  fact  by  Board 

final 

In  the  Supreme  Court  of  Pennsylvania.  No.  64,  -Tan.  Term. 
1919.  Appeal  from  Common  Pleas  of  Schuylkill  county.  Af- 
firmed.   (For  opinion  of  court  below,  see  .  .  Dep.  Rep  ) 

PER  CURIAM,  Mar.  24.  1919: 

The  sole  contention  of  the  appellant  is  that  at  the  time  the 
deceased  was  killed  he  was  engaged  in  moving  inter-state  com- 
merce cars.  This  was  a  question  of  fact,  and  the  finding  of  the 
Compensation  Board  was  that  the  ears  of  coal  in  the  train  upon 
which  the  deceased  was  working  were  being  transported  from 
the  mines  to  different  yards  within  the  State,  for  the  convenience 
of  the  shippers,  and  that  the  subsequent  shipments  of  any  of 
them  upon  which  the  deceased  had  worked  to  a  point  without  the 
State  were  made  after  his  deatb  and  after  the  train  crew  with 
which  he  worked  had  severed  its  connection  with  the  cars.  This 
finding  was  conclusive  upon  the  learned  court  below:  Poluskie- 
wicz  vs.  Philadelphia  &  Reading  Coal  &  Iron  Company.  2-37  Pa., 
305;  3  Dep.  Rep.  1438. 

Appeal  dismissed  and  award  affirmed. 
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ANTHONY  F.  NEARY  vs.  PHILA.  &  READING  GOAL  & 

IRON  CO. 

0 

Workmen's  Compensation — Medical  services — Refusal  to  accept 
those  offered  by  employer 

An  injured  employe  who  after  receiving  the  medical  services 
offered:  by  his  employer  for  a  period  of  three  days  thereafter  con- 
sults his  family  physician  docs  not  thereby  fen'feit  Ids  right  to 
compensation.  Should  such  a  change  of  physicians  result  in  an 
increase  of  incapacity,  the  employer  would  not  be  liable  for  tin: 
disability  resulting  from  the  change.  Sec.  306,  Par.  c,  of  Work- 
men's Compensation  Act  construed. 

In  the  Supreme  Court  of  Pennsylvania.  No.  159,  Jan.  Term 
1919.  Appeal  from  Superior  Court.  Affirmed.  (See  4  Dep. 
Rep.  1794.) 

WALLING,  J.,  Mar.  14,  1919: 

This  ease  is  under  the  Workmen's  Compensation  Act  of 
June  2,  1915,  P.  L.  736.  Plaintiff,  while  in  defendant's  employ 
as  car  runner,  on  March  9,  1916,  had  a  finger  so  crushed  as  to 
require  surgical  and  medical  assistance,  which  was  reasonably 
tendered  by  defendant.  However,  after  accepting  such  assist- 
ance for  three  days,  plaintiff  consulted  his  own  family  doctor, 
who  thereafter  took  charge  of  the  case  and  rendered  suitable 
surgical  an  dmedical  assistance;  so  that  plaintiff  was  not  injured 
nor  his  incapacity  increased  by  the  change  of  physicians.  But 
it  is  strenuously  contended  that  plaintiff  by  his  refusal  to  accept 
the  reasonable  assistance  so  tendered  forfeited  all  right  to  com- 
pensation for  theinjury.  This  contention  is  based  on  the  last 
clause  of  paragraph  "e"  of  Sec.  306  of  the  act  (P.  743),  which 
states.  "If  the  employe  shall  refuse  reasonable  surgical,  medi- 
cal, and  hospital  services,  medicines  and  supplies,  tendered  to 
him  by  his  employer,  he  shall  forfeit  all  right  to  compensation 
for  any  injury  or  any  increase  in  his  incapacity  shown  to  have 
residted  from  such  refusal." 
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The  Referee  duly  heard  the  ease,  made  formal  findings  and 
aw  arded  plaintiff  compensation ;  from  which  defendant,  on  the 
question  of  law  above  stated,  appealed  successively  to  the  Com- 
pensation Board,  the  Court  of  Common  Pleas,  the  Superior  Court 
and  now  to  this  court.  The  award  was  clearly  right,  as  the 
natural  construction  of  the  words  "shown  to  have  resulted  from 
such  refused"  refer  to  "any  injury"  as  well  as  to  "any  increase 
in  his  incapacity."  Chairman  Mackey  of  the  Compensation 
Board  properly  interprets  this  clause  as  though  it  read,  "If  the 
employe  shall  refuse  reasonable  surgical,  medical  and  hospital 
services,  medicines  and  supplies,  tendered  to  him  by  his  employer, 
he  shall  forfeit  all  right  to  compensation  for  any  increase  in  his 
incapacity  shown  to  have  resulted  from  such  refusal."  The 
manifest  purpose  is  to  protect  the  master  from  any  loss  that 
might  result  because  of  the  servant's  refusal  to  accept  the  ten- 
dered assistance,  not  to  penalize  the  latter  for  exercising  the  im- 
portant privilege  of  employing  his  own  physician.  However,  by 
so  doing  the  employe  assumes  the  responsibility  for  his  own 
treatment  and  must  bear  the  loss  resulting  from  neglect  or  lack 
of  skill  therein. 

If  by  refusing  the  tendered  assistance  the  servant  forfeit  all 
right  to  compensation  for  the  injury  he  has  sustained,  then  the 
balance  of  the  sentence  is  meaningless :  for  if  his  right  to  recover 
for  the  primary  disability  is  gone  the  whole  claim  is  gone  and  the 
master  has  no  concern  with  the  question  of  increased  incapacity, 
which  would  be  but  a  part  of  the  claim  already  forfeited.  And 
the  fact  that  the  employer  is  expressly  released  from  liability  for 
the  increased  incapacity  caused  by  the  employe's  refusal  to  ac- 
cept the  preferred  medical  assistance  is  inconsistent  with  the 
claim  of  an  entire  forfeiture ;  as  the  express  provision  that  cer- 
tain conduct  shall  constitute  a  forfeiture  of  a  designated  part  of 
the  claim  implies  that  the  balance  remains. 

Appellant  calls  our  attention  to  that  clause  in  Sec.  301  of 
the  Act  (p.  738)  which  provides  that  ,  "The  terms  'injury'  and 
'personal  injury'  as  used  in  this  act  shall  be  construed  to  mean 
only  violence  to  the  physical  structure  of  the  body,  and  snob  dis- 
ease or  infection  as  naturally  results  therefrom."  Conceding 
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that  such  definition  applies  to  the  word  "injury"  as  used  in  the 
clause  in  question,  it  does  not  change  the  construction.  Mal- 
practice might  constitute  a  violence  to  the  physical  structure  of 
the  body,  and  disease  or  infection  might  naturally  result  from 
refusal  to  accept  the  reasonable  surgical  or  medical  services 
tendered  to  an  injured  employe.  But  it  is  not  necessary  to 
anticipate  the  cases  where  injury  might  result  from  such  refusal. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


/  \ 

Common  Pleas  of  Dauphin  County 
v   y 

COMMONWEALTH  OF  PENNSYLVANIA,  EX.  PEL.. 
AAMLLIAM  I.  S  CHAFFER,  ATTORNEY  GENERAL. 
PLAINTIFF  vs.  THE  BELL  TELEPHONE  COMPANY 
OF  PENNSYLVANIA,  DEFENDANT 

Equity — Injunction — Motion  to  continue  same — Bates— In- 
crease of  without  approval  of  Commission — Federal  control 
— Police  power  of  State — Constitutional  provisions — Jims- 
diction  of  Court 

The  joint  resolution  of  Congress  authorizing  Federal  control 
and  operation  of  telephone  and  telegraph  lines  for  the  duration 
of  the  wor,  provides  that  nothing  in  the  Act,  be  construed  to  im- 
pair the  police  power  of  the  several  states.  An  Increase  of  rates 
without  the  approval  of  the  Public  Service  Commission  is  an  un- 
warranted interference  with  the  police  power  of  the  State  in 
-iolation  of  the  eibove  named  provision. 

The  President  as  Commander-in-Chief  of  the  army  or  navy 
men)  seize  and  control  the  property  of  the  defendant  company  for 
use  in  prosecution  of  the  war,  but  the  rates  and  tolls  charged 
others  for  uses  of  the  lines  while  under  Federal  control  have  no 
real  relation  to  Federal  use  for  weir  'purposes.    Hence,  an  at- 
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tempt  to  increase  the  rates  without  the  consent  of  the  Commission 
is  not  an  official  act,  and  the  representatives  of  the  President  are 
subject  to  the  control  of  the  court  in  such  matters. 

Injunction  continued  until  final  hearing. 

In  the  Court  of  Common  Pleas  of  Dauphin  County.  Setting 
in  Equity.  No.  631,  Equity  Docket  No.  1.  Commonwealth 
Docket.  1919.    (See  5  Dep.  Rep.  256). 

BY  THE  COURT,  April  2.  1919 : 

The  Attorney  General  has  filed  this  bill  in  behalf  of  the 
Commonwealth  and  seeks  thereby  to  restrain  the  defendant  com- 
pany from  charging  rates  for  the  use  of  its  lines  within  the  State 
different  from  those  approved  by  the  Commonwealth's  Public 
Service  Commission.  A  preliminary  injunction  was  granted  and 
the  case  in  now  before  us  on  a  motion  to  continue  the  same.  The 
defendant  has  filed  its  answer  in  which  it  denies  that  it  has  any 
control  over  its  lines  or  is  now  operating  them,  except  under  the 
direction  and  orders  of  the  Postmaster  General  who  has  taken- 
possession  of  and  is  operating  them,  and  that  the  changed  rates 
and  toll  charges  are  being  enforced  by  him.  It  disclaims  any 
responsibility  for  the  operation  of  its  lines  under  the  new  and 
unapproved  rates.  The  jurisdiction  of  the  Court  also  is  ques- 
tioned in  a  plea  filed  by  the  United  States  Attorney. 

The  Postmaster  General  in  taking  and  assuming  the  control 
of  the  defendant's  lines  and  in  operating  its  systems,  acted  under 
the  proclamation  of  the  President  of  the  United  States  issued 
July  22.  1918,  to  the  effect  directing  that  the  supervision,  posses- 
sion, control  and  operation  of  telephone  systems  shall  be  exercised 
by  and  through  the  Postmaster  General,  said  "  Postmaster  Gen- 
eral may  enforce  the  duties  hereby  and  hereunder  imposed  upon 
him  so  long  and  to  such  extent  and  in  such  manner  as  he  shall 
determine  through  the  owners,  managers,  Board  of  Directors,  re- 
ceivers, officers  and  employees  of  said  telegraph  and  telephone 
systems."  Acting  under  the  authority  thus  conferred,  the  Post- 
master General  by  an  order  known  as  No.  2495  issued  December 
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12,  1918,  directed  that  the  rates  for  toll  service  over  the  defend 
ant  's  telephone  lines  should  be  charged  and  computed  according 
to  a  standard  schedule  set  forth  in  the  order,  which  rates  -were 
not  approved  by  the  Commonwealth's  Public  Service  Commission 
as  required  by  the  Public  Service  Company  Law  (P.  L.  1913,  p. 
1374)  and  were  different  from  those  approved  and  theretofore  in 
force.  The  President's  proclamation  was  issued  pursuant  to  a 
joint  resolution  of  Congress,  approved  July  16,  1918,  which  pro- 
vides that  :  "the  President  during  the  continuance  of  the  present 
war  is  authorized  and  empowered  whenever  he  shall  deem  it  neces- 
sary for  the  national  security  or  defense,  to  supervise  or  take 
possession  and  assume  control  of  any  telegraph,  telephone, 
marine,  cable  or  radio  system  or  systems  or  any  part  thereof, 
and  to  operate  the  same  in  such  manner  as  may  be  needful  or 
desirable  for  the  duration  of  the  war.  which  supervision,  posses- 
sion, control  or  operation  shall  not  extend  beyond  the  date  of  the 
proclamation  by  the  President  of  the  exchange  of  the  ratification 
of  the  treaty  of  peace.  Provision  is  also  made  in  the  resolution 
for  the  payment  of  compensation  to  the  persons  affected  for  the 
use  and  operation  of  the  systems.  The  resolution  further  pro- 
vides that  nothing  in  tins  Act  shall  be  construed  to  amend, 
repeal,  impair  or  affect  existing  laws  or  powers  of  the  States  in 
relation  to  taxation  or  the  lawful  police  regulations  of  the  sev- 
eral States,  except  wherein  such  laws,  powers  or  regulations  may 
affect  the  transmission  of  Government  communication  or  the 
issue  of  stock  or  bonds  by  such  system  or  systems."  Thus  it  ap- 
pears the  President  is  authorized  when  he  shall  deem  it  necessary 
for  the  national  security  or  defense,  to  take  under  his  control 
and  operate  in  such  manner  as  may  be  deemed  needful  or  de- 
sirable, for  the  duration  of  the  war.  the  defendant's  telephone 
system ;  and  the  duration  of  the  war  is  practically  defined  to 
extend  to  the  date  when  the  President  shall  proclaim  the  ex- 
change of  the  ratification  of  the  treaty  of  peace.  The  time  when 
he  shall  exercise  Ins  authority  and  the  manner  of  its  exercise  is 
committed  to  his  judgment  and  discretion.  However,  the  period 
during  which  he  may  exercise  his  authority  is  limited  and  he 
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may  not  in  exercising  it.  impair  or  affect  the  lawful  police  regu- 
lations of  the  States. 

The  action  of  the  President  in  taking  possession,  assuming 
control  and  supervision  of  the  telegraph  and  telephone  systems 
within  the  jurisdiction  of  the  United  States  is  stated  to  be  not 
only  under  and  by  virtue  of  the  power  vested  in  him  by  the 
Federal  'resolution  but  by  all  other  powers  thereto  him  enabling. 
The  Commonwealth  contends  that  the  powers  thus  conferred  may 
not  be  exercised  at  the  present  time  because  the  war  during  which 
they  were  to  be  exercisd  is  at  an  end;  that  the  resolution  did  not 
contemplate  a  change  of  defendant's  rates  and  tolls  by  the  Presi- 
dent when  authority  was  granted  him  to  operate  its  lines;  that 
the  resolution  of  Congress  has  been  misconstrued,  as  it  specifi- 
cally provides  against  the  impairment  or  change  of  existing  laws 
of  the  States  in  relation  to  taxation  or  the  lawful  police  regu- 
lation of  the  several  states,  and  that  the  required  approval  of  the 
defendant  company's  rates  by  the  Public  Service  Commission  is 
one  of  the  Commonwealth's  police  regulations.    The  defendant 
takes  issue  on  these  propositions  and  insists  that  the  President's 
power  to  do  the  act  complained  of  arises  not  only  out  of  the 
resolution  of  Congress  referred  to.  but  also  inheres  in  his  office 
as  Commander-in-Chief  of  the  army  and  navy,  which  no  Act  of 
Congress  can  constitutionally  limit.    It  further  objects  to  the 
proceeding  as  being  one  in  effect  against  the  United  States  which 
has  not  consented  thereto.    The  controversy  is  therefore  over  the 
power  of  the  President  and  Postmaster  General  to  change  the 
rates  from  those  approved  by  the  Public  Service  Commission  of 
the  Commonwealth  and  in  force  prim'  to  and  at  the  time  the  de- 
fendant company  was  taken  into  their  control  and  operated  by 
them;  and  also  over  the  jurisdiction  of  the  Courts  to  interfere 
with  them  in  so  doing. 

As  has  been  said,  it  is  averred  and  not  denied  that  the  officers 
of  the  company  are  not  operating  it  or  attempting  to  enforce  the 
new  rates  and  tolls,  but  it  is  contended  on  the  part  of  the  Com- 
monwealth, that  although  not  acting  of  their  own  motion  but 
merely  as  a  means  and  instrumentality,  they  are  acting  at  the 
behest  of  the  Postmaster  General  representing  the  President. 
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and  are  thus  assisting  and  abetting  him  in  enforcing  the  changed 
tolls  and  to  that  extent  they  should  be  enjoined. 

AVe  have  stated  that  the  defendant  company  and  the  United 
States  District  Attorney  also  assert  that  the  Postmaster  Gen- 
eral's power  to  change  the  rates  which  were  theretofore  adopted 
by  the  company  and  approved  by  the  Commonwealth's  Public 
Service  Commission  as  required  by  law,  is  found  in  that  pro- 
vision of  the  Constitution  of  the  United  States  which  makes  the 
President  thereof  the  Commander-in-Chief  of  the  army  and 
navy. 

Under  the  provisions  of  the  constitution  there  can  be  no 
question  that  the  President  of  the  United  States  is  empowered 
as  Commander-in-Chief  of  the  army  and  navy  to  direct  the  move- 
ment of  troops  and  to  plan  the  campaign  and  to  do  everything 
necessary  for  the  prosecution  of  war.  It  may  be  conceded  for 
the  purposes  of  this  case,  that  he  and  the  Postmaster  General 
acting  for  him,  have  the  power  to  take  over  and  use  the  property 
and  lines  of  the  defendant  company  in  the  proper  conduct  of 
the  war ;  to  nse  them  for  governmental  communications  in  con- 
nection with  the  prosecution  of  the  war  and  to  prevent  or  allow 
their  use  by  others.  The  question,  however,  remains  whether 
they  are  empowered  to  use  and  operate  the  defendant's  telephone 
system  for  any  other  purpose  than  such  as  the  necessity  of  the 
occasion  actually  demands.  It  is  self-evident  that  be  may  use  it 
for  all  war  purposes  without  changing  the  rates  which  the  Com- 
monwealth's  Public  Service  Commission  approved,  because  in  the 
conduct  of  the  war  and  in  the  exercise  of  his  power  as  Comman- 
der-in-Chief of  the  army  and  navy,  the  rates  and  tolls  chargeable 
to  the  public  would  be  of  no  moment  to  him.  inasmuch  as  he  may 
use  the  defendant's  lines  and  property  by  virtue  of  such  power 
and  under  the  necessity  of  the  circumstances  to  the  exclusion  of 
the  public.  The  rates  and  tolls  charged  others  whom  he  may 
permit  to  nse  the  lines  while  under  his  control  would  seem  to  have 
no  real  relation  whatsoever,  to  his  use  of  the  system  for  all  proper 
war  purposes.  Hence  it  would  appear  that  his  attempt  to  change 
the  rates  and  enforce  rates  which  were  not  approved  by  the  State 
authorities  is  wholly  outside  of  his  power.    If  this  be  true,  in  so 
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doing  he  is  not  engaged  in  an  official  act  but  is  acting  beyond  bis 
power.  In  this  view  of  the  ease  an  injunction  interfering  with 
him  from  so  acting  would  not  amount  to  an  interference  with  him 
as  an  official  or  with  his  official  action  and  therefore  would  not 
be  against  the  Federal  Government.  AVhere  the  authority  to  do 
the  act  complained  of  is  challenged  the  suit  is  not  against  the 
United  States.  Phila.  Company  vs.  Stimson,  223  U.  S.  60."). 
United  States  vs.  Lee.  106  U.  S.  196.  If  he  be  acting  outside  of 
his  power  he  ought  not  to  lie  permitted  to  seek  refuge  behind  the 
office  which  he  occupies  and  is  administering. 

But  it  is  urged  that  the  President  is  the  sole  judge  of  the 
necessity  calling  for  the  exercise  of  his  war  power  and  that  his 
discretion  is  not  reviewable  by  the  courts.  This  proposition 
seems  to  be  settled  to  the  contrary  in  Mitchell  vs.  Harmony,  13 
Howard  115;  Little  vs.  Barreme,  2  Cranch,  170.  In  the  forme 
ease  it  was  said:  "our  duty  is  to  determine  imder  what  circum- 
stances private  property  may  be  taken  from  the  owner  by  a 
military  officer  in  a  time  of  war.  And  the  question  here  is 
whether  the  law  permits  it  to  lie  taken  to  insure  the  success  of 
any  enterprise  against  a  public  enemy  which  the  commanding 
officer  may  deem  it  advisable  to  undertake.  And  we  think  it  very- 
clear  that  the  law  does  not  permit  it."  If  this  be  so  as  to  the 
taking  of  property,  it  must  be  equally  so  as  to  its  use  thereafer. 
However,  be  that  as  it  may,  we  do  not  understand  the  law  to  be 
when  the  President  has  taken  property  under  imperative  and 
imminent  necessity  that  he  is  the  sole  judge  of  the  purposes  is  a 
judicial  question  and  depends  upon  the  facts  and  circumstances 
of  the  particular  ease  When  he  attempts  to  use  the  defendant's 
lines  and  does  not  appear  that  it  is  for  a  war  purpose,  but  on  the 
contrary  appears  to  be  for  a  purpose,  having  no  apparent  or 
direction  relation  to  the  prosecution  of  the  war,  it  must  be  shown, 
we  take  it.  that  he  is  using  it  for  a  lawful  and  constitutional  end. 
The  necessity  out  of  which  his  power  arises  does  not  appear  in 
the  present  case.  The  fact  that  the  necessity  actually  existed 
for  changing  the  rates  and  charges  and  arose  out  of  war  con- 
ditions and  that  the  change  was  in  the  interest  of  the  national 
security  and  defense,  does  not  appear.    On  the  contrary,  no 
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necessity  appears  unless  it  be  that  of  raising  revenue  to  help  the 
Federal  Government  compensate  the  defendant  company  for  the 
vise  of  its  property.  That  is  not  a  war  purpose.  The  proviso  to 
the  Congressional  resolution  shows  that  in  the  opinion  of  Con- 
gress there  existed  no  military  necessity  for  changing  the  rates. 

It  may  be  conceded  that  the  courts  have  no  power  to  review 
the  President's  official  discretion  in  operating  the  company  for 
war  purposes,  but  a  different  question  is  presented  when  it  is 
claimed  that  in  changing  the  rates  and  attempting  to  enforce 
the  unapproved  rates,  he  is  acting  beyond  his  powers.  The  ques- 
tion whether  the  power  which  he  is  exercising  belongs  to  him  is  a 
question  of  fact  determinable  from  the  admitted  purposes  for 
which  he  is  exercising  it.  It  would  hardly  be  contended  that  if 
he  took  possession  of  private  property  under  what  is  called  his 
war  powers  and  used  it  for  other  than  war  purposes  he  was  acting 
within  his  constitutional  powers.  To  illustrate,  if  he  took  pos- 
session, under  his  war  powers,  of  a  citizen's  residence  and  used 
it  by  renting  it  to  another  for  the  purpose  of  revenue,  could  he 
justify  the  act  under  his  war  power?  Surely  he  could  not  divert 
the  property  taken,  for  a  war  use  to  some  other  use.  It  would 
seem  therefore  that  if  he  attempts  to  use  the  defendant's  tele- 
phone system  for  a  purpose  which  has  no  relation  to  the  national 
defense  or  security  and  if  he  may  not,  as  President,  because  of 
his  office,  be  subjected  to  injunction  or  to  the  process  of  the 
courts  for  so  doing,  still  there  is  no  reason  why  those  who  assist 
him  and  are  within  the  jurisdiction  of  the  courts,  should  not  be 
prevented  so  far  as  they  are  amendable  to  judicial  process. 

We  recognize  the  fact  that  there  may  be  many  cases  involv- 
ing the  exercise  of  the  President's  war  power  where  a  Court  of 
Equity  would  refuse  to  interfere  because  more  harm  than  good 
might  lie  done  by  interference,  but  we  do  not  think  that  the  pres- 
ent case  is  one  of  them.    As  we  have  already  observed,  the  use 
by  the  public  of  the  defendant  's  system  and  lines  does  not  appear 
to  have  anything  to  do  with  the  war  or  the  national  security  or 
defense,  and  this  is  true,  consequently;  with  respect  to  the  rates 
chargeable  for  such  use.    They  are  wholly  aside  from  the  pur- 
pose for  which  the  system  was  subject  to  be  taken  under  govern- 
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ment  control  and  operation ;  and  the  system  may  be  operated  for 
such  purpose  independently  of  the  rates  chargeable  to  the  public. 

It  may  be  suggested  that  it  is  the  duty  of  the  President  while 
in  control  of  the  defendant 's  lines  to  so  operate  them  as  to  result 
in  the  least  loss  to  its  business.  This  may  be  true,  but  would 
hardly  justify  the  change  of  the  rates  chargeable  to  others  for 
the  use  of  the  lines  when,  in  the  absence  af  any  proof  on  the  sub- 
ject, the  rates  fixed  by  the  Public  Service  Commission,  whose 
duty  it  is  to  pass  on  the  question,  must  be  presumed  to  be  fair, 
reasonable  and  adequate  between  the  company  and  its  patrons. 
If  they  were  not,  there  is  no  doubt  on  applying  to  it  the  Com- 
mission would  have  afforded  ample  relief. 

It  is  also  asserted  that  the  President  of  the  United  States 
and  his  Postmaster  General  were  warranted  in  changing  the  rates 
approved  by  the  State  authorities  by  the  Federal  Resolution 
which  authorized  the  taking  over,  possession,  control  and  opera- 
tion of  the  defendant  company's  system  of  lines.  It  is  import- 
ant, therefore,  to  examine  into  the  Federal  resolution  and  to 
ascertain  whether  it  will  bear  the  construction  which  they  have 
put  upon  it.  The  very  resolution  to  which  they  appeal  for  justi- 
fication of  their  act  expressly  provides  that  in  acting  under  it. 
the  State's  police  regulations  shall  not  be  impaired.  Here  is  an 
express  prohibition  against  interference  with  the  rates  of  the 
defendant  company;  for  it  cannot  be  successfully  disputed  that 
the  regulation  of  rates  by  State  law  is  a  police  regulation.  The 
suggestion  that  the  police  regulations  referred  to  in  the  proviso 
mean  police  regulation  other  than  those  relating  to  rates  and 
tolls  is  not  tenable.  To  so  hold  would  be  practically  to  nullify 
the  proviso.  We  cannot  understand  a  construction  which  would 
hold  the  reference  to  be  to  that  which  is  remotely  rather  than  to 
that  which  is  closely  allied  to  the  subject  of  the  legislation.  What 
we  have  said  with  respect  to  the  relation  of  the  rates  anil  tolls 
chargeable  by  the  company  to  the  use  of  the  lines  for  war  pur- 
poses and  for  the  national  security  and  defense,  under  the  Presi- 
dential power  is  applicable  also  to  the  use  of  the  lines  under  lhe 
Federal  resolution,  even  if  no  effect  be  given  to  the  proviso.  It 
is  quite  clear  that  the  resolution  did  not  contemplate  an  inter- 
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ference  with  the  rates  and  tolls  in  force  at  the  time  it  was  passed. 
If  it  had  made  no  declaration  on  the  subject  we  wovrid  not  assume 
that  it  intended  to  authorize  the  operation  of  the  lines  for  pur- 
poses other  than  war  purposes,  or  contrary  to  the  laws  of  the 
State.  Here  too  then  it  is  evident  that  the  President  and  his 
Postmaster  General  are  acting  beyond  any  power  conferred  upon 
them  by  the  Federal  resolution.  It  is  no  answer  then  to  say  that 
they  were  engaged  in  an  official  act,  representing  the  government 
of  the  United  States  when  they  changed  the  rates  and  tolls 
chargeable  for  the  use  of  the  lines  within  the  State  by  others,  and 
may  not  therefore  be  interfered  with  or  obstructed  without 
the  Government's  consent. 

It  appears  therefore  that  the  change  of  the  rates  chargeable 
to  the  public  has  no  effective  relation  to  the  use  of  the  defend- 
ant's system  for  war  purposes  or  the  purposes  for  which  it  was 
authorized  to  be  taken  over  by  the  Federal  authorities,  either 
under  the  power  of  the  President,  as  Commander-in-Chief,  or 
under  the  Federal  resolution. 

The  conclusion  follows  that  neither  the  President  nor  the 
Postmaster  General  was  acting  officially  in  changing  the  rates 
and  tolls,  but  they  acted  beyond  the  scope  of  their  powers.  In 
such  case  they  are  open  to  interference  and  prevention  so  far  as 
lies  in  the  power  of  the  State  Courts,  especially  in  the  present  case 
where  their  act  amounts  to  a  disregard  of  the  Commonwealth's 
laws  and  is  an  attempt  to  do  that  which  the  defendant  company 
itself  could  not  lawfully  do. 

It  will  hardly  be  questioned  that  the  Commonwealth  of 
Pennsylvania  has  the  power  to  enforce  its  own  statutes,  and  to 
prevent  their  Aaolation ;  or  that  this  Court  has  local  jurisdiction 
to  entertain  the  present  bill  for  the  purpose  of  preventing  the 
violation  of  the  order  of  the  Public  Service  Commission.  This 
right  seems  to  be  clear,  Sect,  34,  Act  of  July  26,  1913,  P.  L.  1429, 
Com.  vs.  Order  of  Solon,  166  Pa.  38 ;  and  we  think  anyone  who 
undertakes  to  disobey  the  order  should  show  such  a  state  of  facts 
as  plainly  justifies  his  action. 

For  the  consideration  stated  which  we  feel  are  developed 
only  in  part,  we  are  induced  to  continue  this  injunction  until 


1919 


Department  Reports  of  Pennsylvania. 


671 


final  hearing,  when  the  facts  of  the  case  may  be  fully  shown  and 
the  questions  which  have  been  raised  may  be  more  thoroughly 
discussed  and  considered. 

Accordingly  the  motion  to  continue  is  sustained. 


/  ____________  N 

Workmen's  Compensation  Board 
v  / 

MEETINGS 

The  Workmen's  Compensation  Board  will  convene  at  its 
offices,  Hartje  Building.  Pittsburgh.  Wednesday,  Thursday  and 
Friday,  April  9th.  10th  and  11th. 


REVIEW  OF  COMPENSATION  AGREEMENTS 


ORVIL  CONNOR  vs.  PITTSBURGH  STEEL  PRODUCTS  CO. 

Practice  and  procedure — Petition  to  modify  treated  as  petition 
to  review — Disability  increased — Foot  amputated 

Petition  for  Review  of  Compensation  Agreement  No.  5772G. 

LEECH,  Commissioner.  March  27.  1919: 

On  December  6,  1916.  the  above  named  claimant,  Orvil 
Conner,  entered  into  a  Compensation  Agreement  with  the  de- 
fendant company,  covering  disability  due  to  an  accidental  injury 
received  November  3,  1916,  in  the  course  of  his  employment,  while 
"they  were  lifting  a  load  of  tubes  and  the  chain  slipped,  letting 
the  tubes  fall,  catching  the  man's  foot."  crushing  both  bones, 
tibia  and  fibula,  above  the  ankle  bone,  with  extensive  laceration 
and  destruction  of  the  tissue.    Tn  this  agreement  his  average 
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weekly  wages  were  set  forth  as  $19.84,  and  weekly  compensation 
agreed  upon  $9.92. 

On  July  29,  1918,  the  claimant  executed  a  final  receipt  for 
compensation  under  said  agreement,  which  final  receipt  set  forth 
that  the  disability  of  the  said  Orvil  Connor  terminated  on  July 
20.  1918. 

On  December  12,  1918,  the  claimant  presented  a  petition, 
under  Section  126,  for  modification  of  the  said  agreement,  setting 
forth  that  the  disability  had  increased  by  reason  of  having  been 
compelled  to  have  the  foot  amputated  above  the  ankle,  all  former 
operations  having  proved  of  no  avail,  the  foot  steadily  growing 
worse. 

When  the  matter  came  to  be  heard,  it  was  agreed  that  the 
proper  petition  should  have  been  under  Section  423,  to  review 
the  said  final  receipt  or  agreement,  and  that  the  testimony  taken 
on  the  petition  should  be  regarded  by  the  Board  as  having  been 
taken  on  a  petition  to  review. 

The  Board  is  entirely  satisfied  from  the  testimony  taken  in 
this  case  that  the  said  final  receipt  or  supplemental  agreement 
entered  into  in  this  case,  should  be  disapproved  and  set  aside  and 
the  original  agreement  reinstated,  which  is  accordingly  done. 

It  is  further  suggested  that  in  case  the  defendant  company 
fails  to  enter  into  a  supplemental  agreement  with  the  claimant 
for  the  loss  of  his  foot,  in  accordance  with  the  terms  and  pro- 
visions of  the  Act,  within  ten  days  after  the  service  of  notice  of 
this  action  of  the  Board,  the  claimant,  presented  petition  for 
modification  of  the  said  agreement  under  Section  426. 
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APPOINTMENTS 

To  be  Captain,  Medical  Department.  Dr.  Nathaniel  Ross, 
Wilkes-Barre. 

To  be  First  Lieutenant,  Fred  LeLes,  Plymouth. 


AWARDS 

Philadelphia  Cavalry  Armory — George  F.  Pawling  &  Co. 
Philadelphia.  .$215,000. 

Reading  Armory — Beard  Construction  Co..  Reading,  $29. 

400. 

Tyrone  Armory— E.  A.  "Wehr.  Pittsburgh.  $55,888. 
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State  Highway  Department 


APPOINTMENTS 

.  Road  superintendents — Heber  H.  Thompson,  Pottsville, 
Schuylkill  and  Cai'bon  counties ;  C.  E.  Cole,  York,  York  county ; 
Prank  Artamus,  Brookville,  Jefferson  county. 


AWARDS  MADE  APRIL  2 

Harrisburg,  April  2 — State  Highway  Commissioner  Lewis 
S.  Sadler  to-day  awarded  the  following  contracts  for  State  road 
construction : 

Armstrong  county,  East  and  West  Franklin  township,  Route 
71,  Section  121,680  feet  of  reinforced  concrete  and  hillside  vitri- 
fied brick  pavement;  Freilino  Brothers,  Leechburg,  Pa.,  $197,- 
083.90. 

Berks  county,  Perry  and  Windsor  townships,  Route  160,  10.- 
800  feet  of  reinforced  concrete  and  hillside  vitrified  brick  pave- 
ment; George  Merdinger,  Bethlehem,  Pa.,  $86,765.58. 

Bradford  county.  North  Towanda  and  Ulster  townships. 
Route  287,  31,700  feet  of  reinforced  concrete  pavement;  Warren 
Moore  and  Company,  Philadelphia.  $297,697.34. 

Cambria  county,  Croyle  township.  Route  276,  4.983  feet  of 
vitrified  brick  pavement ;  The  Board  of  Supervisors  of  Croyle 
township,  Cambria  county,  AVilmore,  Pa.,  $54,842.38. 

Centre  county,  Philipsburg  borough,  Route  57;  State-aid 
Application  No.  850,  676  feet  of  vitrified  brick  pavement ;  Gifford 
and  Pritchard,  Philipsburg,  $12,891.19. 

Erie  county,  Mill  Creek  and  Summit  townships,  Route  84, 
15,918  feet  of  bituminous  surface  course  on  a  concrete  founda- 
tion ;  John  McCormick  &  Son,  Erie,  $149,467.20. 
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Franklin  county,  Greene  and  Guilford  townships.  Route  43. 
30,086  feet  of  reinforced  concrete  pavement,  Sunder  Construction 
Company,  Lancaster,  $186,528.36. 

McKean  county,  Kane  borough.  Route  95,  Application  No. 
850.  1,957  feet  of  vitrified  brick  pavement;  Peter  F.  Connolly, 
Koppel,  Pa.,  $20,785.40. 

Mercer  county.  Pine  township.  Route  73,  Sections  1  and  2. 
23,912  feet  of  reinforced  concrete  pavement ;  Braekenridge  Sand 
and  Gravel  Co.,  Braekenridge,  $151,800.04. 

Northampton  county.  Washington  and  Lower  Mt  Bethel 
townships.  Route  165,  28,791  feet  of  reinforced  concrete  pave- 
ment; MeArthur  Brothers,  New  York,  X.  Y..  $318,499.85. 

Potter  county.  Roulette  township.  Route  101.  11.800  feet  of 
reinforced  concrete  pavement ;  Tyne  &  Willey,  Binghamton,  $99,- 
061.70. 

The  bid  submitted  by  Martin  Dolan,  of  Jamestown,  X.  Y., 
for  constructing  7.783  feet  of  reinforced  concrete  pavement  in 
Warren  county,  was  rejected.    His  price  was  $70,611.91. 


/-  1  \ 

Treasury  Department 

v  / 

STATEMEXT  OF  BLSTXESS  FOR  MARCH 

March  receipts,    $4.745,825 . 7  ! 

March  expenditures   $4,801,105.13 

Balance  March  31   $10,088,382.42 

Balance  February  28   $10,143,662.82 

General  Fund  Balance   $6,282,493.61; 

Motor  Vehicle  Fund   $2,031,104.51 

Game  Fund   $279,714.97 

Fire  Insurance  Fund  (uninvested)   $315,677.01 
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Water  Supply  Commission 

v__  ,  ,  =  / 

APPROVED 


Martin  A.  Rieppel,  for  extension  of  time  for  straightening 
channel  of  the  Cowanesque  river,  on  his  farm  in  the  village  of 
Cowanesque,  Westfield  township,  Tioga  county. 

Carnegie  Steel  Company,  for  permission  to  construct  an  ice 
breaker  along  left  bank  of  Monongahela  river,  at  the  Clairton 
By-Product  Plant,  in  the  borough  of  Clairton,  Allegheny  county. 

York  Haven  Water  and  Power  Company,  for  permission  to 
raise  the  existing  dam  across  the  west  channel  of  the  Susque- 
hanna river,  at  York  Haven,  York  county. 

John  G.  Millward,  for  enlargement  of  spillway  of  dam  across 
an  un-named  tributary  of  Moshannon  creek,  at  Osceola  Mills, 
Clearfield  county. 

Pennsylvania  Rubber  Company,  for  permission  to  make  a 
change  in  the  channels  of  and  the  construction  of  retaining  walls 
along  Brash  and  Vinegar  creeks,  and  the  construction  of  a  build- 
ing over  Brush  creek  at  Jeannette,  Westmoreland  county. 

City  of  Coatesville,  for  permission  to  reduce  the  size  of  the 
proposed  storm  water  sewer,  along  Gibbons  run,  Coatesville,  Pa, 

Department  of  Health 

The  Division  of  Accounting  of  the  Department  of  Health, 
which  has  been  located  for  a  number  of  years  in  the  Academy  of 
Natural  Sciences,  1900  Pace  street,  Philadelphia,  will  be  removed 
to  Harrisburg  by  May  1st.  This  will  mean  an  addition  to  the 
local  organization  of  about  twenty  persons,  most  of  whom  are 
Philadelphians. 

Commissioner  Martin  has  not  as  yet  decided  to  bring  the 
Purchasing  Department  to  Harrisburg  at  this  time,  but  it  is 
probable  that  he  will  make  that  move  in  the  near  future. 
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Executive  Department 

\  ,  / 

APPOINTMENTS 

William  "Whilden,  of  Lansford,  to  be  a  member  of  the  Board 
of  Trustees  of  the  State  Hospital  of  Coaldale,  Schuylkill  county, 
until  the  ninth  day  of  July  1921. 

Justices  of  the  Peace — John  W.  Pratt.  Kennett  Square, 
county  of  Chester. 

Edwin  H.  Schlicher.  township  of  Upper  Hanover,  comity  of 
Montgomery. 

Howard  C.  Fritsck,  borough  of  Narbarth.  county  of  Mont- 
gomery. 

Harry  J.  Paul  to  be  a  Justice  of  the  Peace,  in  and  for  the 
township  of  Upper  Tulpehoeken,  county  of  Berks,  until  the  first 
Monday  of  January.  1920.  vice  Calvin  A.  Unger,  resigned. 
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Legislature 

SUMMARY 

Every  effort  will  be  made  by  those  actively  in  charge  of  legis- 
lative procedure  at  the  Capitol  not  to  permit  the  illness  of  Gover- 
nor Sproul  to  interfere  with  the  orderly  procedure  of  the  House 
and  Senate  programs.  Governor  Sproul  is  suffering  mainly  from 
over-work.  His  early  touch  of  influenza  left  him  in  a  somewhat 
weakened  condition  and  he  went  back  to  work  too  soon,  with  the 
result  that  the  unsettled  weather  of  the  past  week  put  him  to  bed 
with  an  attack  of  tonsilitis,  which  in  his  debilitated  condition 
made  a  prolonged  rest  absolutely  necessary,  and  he  was  ordered 
to  Hot  Springs  for  two  weeks  at  least.  The  governor  has  been 
so  actively  connected  with  every  move  on  the  Hill  that  it  was 
feared  his  absence  might  seriously  interfere  with  plans  for  final 
adjournment  about  May  15,  but  the  administration  program  is  so 
well  advanced  that  it  is  felt  by  cutting  off  the  presentation  of 
new  bills  about  April  20  or  a  little  later  and  the  speeding  up  of 
hearings,  final  adjournment  will  not  be  greatly  if  any  delayed. 

Among  the  important  hearings  in  prospect  are  those  having 
to  do  with  appropriations,  and  Chairman  McCaig,  has  been  work- 
ing almost  night  and  day  on  his  compilation  of  figures  having  to 
do  with  available  revenues  and  necessary  expenditures.  The 
usual  squeeze  will  come  down  toward  the  end  of  the  Session,  for 
it  already  is  apparent  that  there  is  not  enough  money  in  sight  to 
meet  the  demands  of  members  and  some  very  worthy  bills  arc  due 
to  be  lost  in  the  shuffle. 

One  of  the  hearings  which  attracted  more  than  ordinary  at- 
tention the  past  week,  was  that  at  which  Chairman  Mackey,  of 
the  Compensation  Bureau,  presented  his  proposed  amendments 
to  the  Workmen's  Compensation  Law.  Mr.  Mackey  explained 
that  the  amendments  suggested  are  not  the  handiwork-  of  the  ad- 
ministration but  there  were  those  who  mis-understood  until  it  was 
made  very  plain  that  Governor  Sproul  had  nothing  to  do  with 
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them.  Some  of  the  employers  present  believe  the  best  interests 
of  all  concerned  would  be  conserved  if  the  present  law  is  allowed 
to  stand  for  two  years  more  before  any  change  is  made,  believing 
that  the  more  or  less  experimental  act  of  the  present  ought  to  be 
worked  out  completely,  its  defects  studied  over  a  period  of  years 
and  then  such  amendments  made  as  are  deemed  necessary.  Most 
of  the  amendments  outlined  by  Mr.  Mackey  in  his  statement  were 
carefully  stndied  before  presentation  and  quite  a  number,  it  is 
understood,  came  directly  from  labor  sources.  How  extensively 
the  Legislature  will  go  into  compensation  law  amendments  is  not 
now  apparent,  but  the  matter  will  develop  rapidly  in  the  next 
ten  days. 

Highway  Commissioner  Sadler  is  keeping  up  the  ground- 
covering  pace  he  started  at  the  outset  of  the  Session  and  appears 
to  be  just  getting  into  his  stride.  He  let  contracts  during  the 
past  week  for  more  than  $1,500,000  worth  of  improved  highways 
and  is  outlining  plans  for  much  more.  Over  $13,000,000  is  in 
sight  for  improvement  of  roads  by  counties  and  possibly  $8,000.- 
000  more  can  be  procured,  according  to  the  Department's  own 
figures  and  delegations  are  here  daily  from  many  parts  of  the 
State.  The  much  discussed  "horse  road"  bill,  for  the  construc- 
tion of  highways  especially  designed  for  horses  alongside  of  roads 
having  smooth  surfaces,  was  introduced  this  week  by  Eepresen- 
tative  Scott,  but  appears  to  have  little  chance  of  getting  for 
despite  the  fact  it  has  considerable  farm  support. 

Among  the  bills  presented  this  week  in  which  business  men 
will  find  interest  was  that  providing  for.a  standard  loaf  of  bread, 
advocated  by  the  master  bakers,  and  another  requiring  the  res- 
toration of  surface  where  clay,  coal,  limestone  or  other  substances 
are  removed  by  stripping.  The  Senate  has  a  bill  on  the  calendar 
regulating  the  sale  of  dressed  poultry  by  weight  in  Pennsylvania, 
and  a  number  of  other  measures  of  trade  interest  that  did  not  get 
far  this  week.  The  House  passed  the  Stadtlander  sales  in  bulk 
bill  and  the  Dunn  bill  refunding  liquor  licenses  to  holders  whose 
places  were  closed  by  order  of  the  President  of  Secretary  of  "War, 
because  of  proximity  to  arsenals  or  other  establishments. 

An  unusual  feature  of  the  week  was  an  address  to  the  House 
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by  Auditor  General  Snyder,  who  explained  at  length  his  bill  to 
appoint  clerks  in  offices  of  county  registers  to  assist  in  the  collec- 
tion of  inheritance  tax.  He  said  this  is  the  only  way  the  State 
can  check  up  on  estates  and  he  regards  it  as  being  in  the  long  run 
a  revenue  raiser.  The  House  killed  the  Glass  resolution,  for  an 
investigation  of  the  coal  and  food  prices  of  the  State,  but  this  has 
no  bearing  on  the  Governor's  fuel  probe  plans,  which  are  still 
going  forward. 


STATUS  OF  IMPORTANT  BILLS  TO  APRIL  2,  WHEN 
LEGISLATURE  ADJOURNED 

Public  Service 

Senate 

N.  675 — Thompkins — Prohibiting  Public  Service  Commis- 
sion from  issuing  certificates  of  public  convenience  in  certain 
cases  and  revoking  such  certificates  heretofore  granted.  Com- 
mittee :  Judiciary  Special. 

Miscellaneous 

Senate 

No.  697 — Woodward— Exemption  from  the  payment  of  in- 
heritance taxes,  bequests  and  devises  made  for  certain  purposes. 
Committee :  Judiciary  Special. 

No.  683 — Phipps — Establishing  a  court  of  claims  in  the 
Commonwealth  and  prescribing  regulations,  constitution,  juris- 
diction, practice  and  procedure.    Committee:  Judiciary  Special. 

No.  716 — Daix — Conferring  right  of  eminent  domain  on 
water  power  companies.    Committee :  JudiciarySpecial. 

House 

No.  1158 — Woner — Conservation  of  land  and  restoration  of 
land  denuded  by  mining  operations  requiring  the  filing  of  a  bond 
by  coal  operators  and  imposing  the  duty  of  restoration  of  such 
land  on  the  county  commissioners  who  are  to  pay  for  the  same 
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and  collect  costs  thereof  from  the  operators.  Committee :  Mines 
and  Mining. 

No.  1175 — Flynn — Defining  and  punishing  sedition.  Second 
reading. 

BILLS  APPROVED,  APRIL  2 
House— Nos.  121,  201,  420. 

CHANGE  IN  STATUS  OF  BILLS  REPORTED  LAST  WEEK 

The  only  changes  in  the  status  of  bills  reported  last  week 
are  as  follows : 

Senate  No.  72 — Passed  Senate  March  31.  Now  in  the  hau'.-> 
of  Commitee  on  Banks  and  Building  and  Loan  Associations. 

Senate  No.  116 — On  postponement  calendar  in  House. 

Senate  No.  357 — Re-committed  to  Committee  on  Appropri 
ations,  Senate,  March  24. 

Senate  No.  358 — Re-committed  to  Senate  Committee  on  Ap 
propriations,  March  24. 

Senate  No.  469— Passed  Senate  March  25.  Now  in  hands  ,  i 
House  Appropriations  Committee. 

Senate  No.  509 — Passed  Senate.  Now  in  hands  of  House  hi 
surance  Committee. 

House  No.  851 — Passed  House. 


Analysis  of 

PROPOSED  WORKMEN'S  COMPENSATION  ACT 
Submitted  at  Public  Meeting  Held  April  1 
All  Accidents 

In  Pennsylvania  in  "course  of  employment"  causing  <'r- 
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ability  for  more  than  7  days — or  death  in  300  weeks  (except  when, 
intentionally  self  inflicted  or  caused  by  a  third  person  for  per- 
sonal reasons). 

Employes  Excepted 

Domestic  Servants,  Agricultural  Workers,  Home  Workers 
not  employed  in  employer's  regular  business. 

Compulsory 

On  State,  County,  City,  Borough,  Township,  School,  "or  any 
other  governmental  authority  created  by  the  laws  of  this  Com- 
monwealth. ' ' 

Optional 

With  all  other  employers  and  all  employes,  ' 

No  Gomp  e  n  sa  t  t  o  1 1 

Allowed  for  first  7  days,  but  employer  must  furnish  reason- 
able medical  services  from  the  time  of  the  accident  until  the 
thirty-first  day  after  disability  begins  at  a  cost  not  to  exceed 
$150.00  and  the  Board  has  the  power  to  order  further  medical 
services  at  a  cost  not  to  exceed  an  additional  $250.00. 

Non-Fatal  Injuries 

Rate  if  65%  average  weekly  wages — time  to  run  varies  with 
disability  compensation  for  total  disability  or  for  dismember- 
ments and  mutilations  not  to  be  more  than  $13.00,  nor  less  than 
$6.50,  and  for  partial  disability  not  to  be  more  than  $13.00. 

(a)  Total  Disability — 65%  of  wages  for  first  500  weeks  of 
total  disability  and  thereafter  25%  of  wages  till  the  end  of  total 
disability. 

(b)  Partial  Disability — 65%  loss  in  earning  power  (differ- 
ence between  wages  before,  and  after  accident)  to  end  of  partial 
disability,  not  to  exceed  300  weeks. 

(c)  Permanent  Injuries — 65%  of  wages  for  190  weeks  for 
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loss  of  hand;  235  weeks  for  loss  of  arm  or  leg;  165  weeks  for  loss 
of  foot ;  138  weeks  for  loss  of  eye. 

For  various  minor  dismemberments  and  mutilations  65%  o'i. 
wages  for  period  from  10  to  100  weeks,  to  be  paid  in  addition  to 
compensation  for  disability. 

Note — Loss  of  any  two  such  members,  not  constituting  total 
disability,  the  sum  of  periods  for  each.  Loss  of  both  eyes,  hands, 
arms,  feet  or  legs  ecpials  total  disability. 

Fatal  Injuries 

Rate  varies  with  number  of  dependents — Wages  (for  com- 
putation) not  over  $25.00  nor  under  $12.00  per  week. 

Compensation  therefore  cannot  lie  over  $16.25  nor  under 
$2.40  per  week.    Time  to  run  100  weeks. 

Compensation  not  paid  to  widow,  unless  living  with,  or 
actually  depending  upon  her  deceased  husband  at  the  time  of  his 
death. 

Compensation  not  paid  to  a  widower,  unless  incapable  of 
self-support  and  dependent  upon  his  wife  for  support,  at  the 
time  of  her  death. 

Reasonable  expenses  of  last  sickness  and  burial  not  to  exceed 
$100.00  must  be  paid  to  dependent,  if  any.  if  not  then  to  personal 
representatives  or  person  furnishing  burial.  If  no  dependents 
the  employer  pays  $100.00  to  be  applied  by  the  Board  to  various 
purposes. 

(a)  If  there  be  neither  widow  or  dependent  widower  and  1 
or  2  children  survive,  35%  of  wages;  3  children  survive,  45%  of 
wages;  1  children  survive.  55%  of  wages;  5  or  more  children 
survive,  65%  of  wages. 

(b)  If  a  widow  or  widower  survive  and  0  children.  40% 
wages  to  widow  or  widower;  1  child  50%  wages  to  widow  or 
widower;  2  children  60%  wages  to  widow  or  widower;  3  children 
or  more  65%  wages  to  widow  or  widower. 

(c)  If  there  be  neither  widow,  widower,  nor  children  en- 
titled to  compensation  and  a  father  or  mother  survive  30%  wages 
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to  the  partially  dependent  father  or  mother  and  40%  wages  to 
the  total  dependent  father  or  mother. 

(d)  If  there  be  neither  widow,  widower,  children,  father  or 
mother  entitled  to  compensation  and  a  grandparent,  grandchild, 
brother  or  sister  survive.  1  grandparent,  grandchild,  brother  or 
sister  (if  partially  dependent)  20%  wages;  2  or  more  grand- 
parents, grandchildren,  brothers  or  sisters  (if  partially  depend- 
ent) 25%  wages;  1  grandparent,  grandchild,  brother  or  sister  (if 
totally  dependent)  30%  wages;  2  or  more  grandparents,  grand- 
children, brotthers  or  sisters  (if  totally  dependent)  40%  wages. 

(e)  Alien  dependents  not  residents  of  the  United  States. — 
Widows  and  children  receive  two-thirds  of  amounts  provided  for 
residents.  Widowers,  parents,  brothers  and  sisters  not  entitled 
to  compensation. 

(f)  Compensation  is  paid  to  widows  and  parents  for  400 
weeks,  except  that  the  compensation  to  non-resident  alien  widows 
continue  for  only  300  weeks.  Widows  compensation  ceases  on  re- 
marriage but  one-third  of  compensation  remaining  payable,  not 
exceeding  that  payable  for  100  weeks  is  paid  in  a  lump  sum  to 
widows  upon  remarriage,  other  than  non-resident  aliens.  Com- 
pensation to  children,  brothers,  sisters  and  grandchildren  con- 
tinues till  they  attain  the  age  of  sixteen,  unless  they  be  physically 
or  mentally  incapable  of  self-support,  in  which  case  the  compen- 
sation to  all  but  non-resident  alien  children  continues  as  long  as 
the  incapacity  exists. 

Insurance 

Every  employer  electing  to  come  under  Art.  Ill,  must  insure 
to  cover  his  liability  to  his  employer  and  may  do  so  in 

1 .  The  State  Insurance  Fund, 

2.  A  Stock  Company, 

3.  A  Mutual  Company,  or 

4.  Carry  his  own  insurance,  if  permitted  by  the  Board. 

Note: — If  after  30  days'  notice,  he  should  fail  to  insure  an 
injured  employe,  his  dependents  or  his  personal  representative, 
if  injury  is  fatal,  may  elect  to  sue  at  law  for  damages  under  Art. 
II,  or  demand  compensation  under  Art.  Ill  of  the  Act. 


191* 


Department  Reports  of  Pennsylvania. 


685 


Public  Service  Commission 


APPLICATION  OF  THE  SPRINGFIELD  CONSOLIDATED 

WATEE  CO. 

Bates — Schedules — Revision  of — Refusal  of  municipalities  to 
pay  for  fire  protection — Burden  placed  on  consumer 

The  applicant  petitioned  the  Commission  for  approval  of  the 
right  to  file  a  revised  schedule  of  rates  effective  April  1,  1919.  It 
appeared  that  several  municipalities  refused  to  pay  for  fire  pro- 
tection as  per  rates  approved  by  the  Commission,  and  thai  the 
applicant  was  suffering  great  loss  as  a  result  thereof.  The  new 
schedule  submitted  by  the  applicant  was  accordingly  approved. 

Application  Docket  No.  2341-1919 

REPORT  OF  THE  COMMISSION 
BY  THE  COMMISSION,  Mar.  21,  1919: 

The  Springfield  Consolidated  Water  Company  applied  to  the 
Commission,  under  the  provisions  of  Section  1  (f),  of  Article  II, 
of  the  Public  Service  Company  Lav,  for  the  approval  of  a  sche- 
dule of  rates  covering  the  various  classes  of  service  it  renders  and 
upon  this  application  the  Commission  held  a  public  hearing,  after 
notice  had  been  given  to  the  consumers. 

From  the  testimony  it  appears  that  after  a  thorough  investi- 
gation of  the  affairs  of  this  company  the  Commission  established 
a  schedule  of  rates  to  be  effective  after  April  1,  1918.  which  was 
designed  to  return  to  the  company  a  gross  annual  income  of  $899,- 
732.00,  which  sum  was  made  up  of  $262,500  for  operating  ex- 
penses, $59,633  for  depreciation,  and  $577,599  as  an  annual  re- 
turn of  7  per  cent,  on  the  fair  value  of  the  company's  property 
of  $7,203,320,  and  the  estimated  cost  of  improvements  ordered 
$1,048,100.    The  order  establishing  this  schedule  indicated  that 
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the  annual  return  for  fire  protection  service  should  he  $180,- 
130.00,  and  for  all  other  services  $719,602.00,  and  it  established  a 
rate  for  fire  protection  service  based  upon  an  annual  charge  to 
the  thirty-six  municipalities  served  by  the  company  of  $7.00  per 
hydrant,  and  $355  per  mile  of  pipe  four  inches  or  greater  in 
diameter,  in  each  political  sub-division  where  such  pipe  fur- 
nishes actual  or  potential  public  fire  service. 

These  rates  resulted  in  very  large  increases  to  the  munici- 
palities for  fire  protection  service  and  a  number  of  appeals  have 
been  taken  from  this  portion  of  the  Commission's  decision,  m 
which  no  cpiestion  is  raised  as  to  the  fairness  of  the  valuation  or 
rate  of  return,  or  allowances  for  operating  expenses  or  for  de- 
preciation. The  municipalities  have,  however,  refused  to  pay 
the  fire  protection  rates  and  have  not  included  in  their  budgets 
the  amounts  necessary  to  meet  them.  The  result  of  this  is  that 
the  company  has  received  for  fire  protection  in  1918  only  $2,- 
525.24  and  there  is  due  to  it  at  this  time  about  $168,000  on  this 
account,  if  it  is  to  receive  the  annual  revenue  from  this  source 
fixed  by  the  Commission.  Operating  expenses  for  the  year  have 
been  about  $40,000  more  than  the  estimate,  due  largely  to  un- 
expected increases  in  costs  so  that  the  annual  revenue  this  year 
will  be  over  $200,000  less  than  the  Commission's  estimate  of 
$577,599. 

The  Commission  has  ordered  this  company  to  carry  out  a 
construction  policy  which  is  deemed  necessary  if  adequate  ser- 
vice is  to  be  rendered  to  the  important  and  rapidly  growing  com- 
munities which  it  serves,  and  it  is  not  to  be  supposed  that  the 
company  can  economically  finance  this  new  construction,  or  in 
fact  conduct  its  ordinary  affairs,  if  its  revenue  is  to  be  thus  de- 
pleted. The  public  service  and  the  needs  of  the  consumers  make 
it  our  duty  to  fix  charges  which  will  enable  this  company  to  ful- 
fill its  obligations  and  which  will  be  fair  to  its  owners,  provided 
such  charges  are  reasonable  to  the  consumers;  and  we  are  con- 
vinced that  the  gross  revenue  heretofore  determined  upon  must 
be  realized  by  the  company. 

Fire  protection  is  a  service  which  inures  to  the  benefit  of 
every  one.  whether  he  is  a  consumer  of  water  or  not,  and,  gener- 
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ally,  the  charge  for  it  is  met  by  taxation.  When  so  met  the 
amount  paid  by  each  taxpayer  does  not  accurately  reflect  the 
benefit  which  he  receives,  nor  does  that  system  of  raising  the 
charge  give  due  consideration  to  the  benefits  derived  by  those 
who  are  not  taxpayers.  The  method  has,  however,  been  looked 
upon  as  being  as  fair  as  possible,  under  the  circumstances,  and 
has  been  generally  adopted  except  where  water  is  supplied  by 
the  municipality  itself,  in  which  ease  the  consumer  directly  bears 
a  large  part  of  the  burden  of  the  fire  protection  cost.  Xo  matter 
what  system  is  adopted,  the  fundamental  fact  remains  that  this 
service  must  be  paid  for,  either  by  the  municipality  itself, 
through  taxes,  or  by  those  who  use  water,  through  rates.  As  an 
administrative  policy  we  must  provide  for  the  payment  for  this 
service,  and  if  the  municipality  refuses  to  pay  the  just  charges 
for  a  service  which  it  performs  for  its  citizens  we  are  compelled 
to  include  those  charges  in  the  rates,  provided  always  that  the 
rate  thus  obtained  is  not  an  unreasonable  charge  for  the  services 
rendered. 

In  the  present  case,  the  refusal  of  the  municipalities  to  pay 
the  charges  jeopardizes  the  company  and  its  ability  to  render 
efficient  service,  and  there  is  no  way  in  which  this  danger  can  be 
removed,  except  by  re-arranging  the  rate  schedule  so  that  the 
consumer  will  pay  the  fire  protection  charges  which  the  munici- 
palities will  not  meet.  The  company  cannot  and  should  not  be 
subject  to  the  delay  in  payment  which  will  accompany  an  at- 
tempt to  collect  from  the  municipalities  the  rates  fixed.  Before 
the  litigation  could  be  determined  there  would  be  owing  it  a 
sum  variously  estimated  at  between  five  hundred  thousand  and 
one  million  dollars,  the  loss  of  which  would  ruin  the  company 
and  the  payment  of  which  in  anyone  year  would  seriously  em- 
barrass the  municipalities.  In  the  interests  of  the  consumers,  the 
public  and  the  company,  we  therefore  feel  constrained  to  ap- 
prove a  new  schedule  of  rates  which  will  place  upon  the  con- 
sumers the  fire  protection  charges  not  assumed  by  the  municipali- 
ties, if  such  schedule  does  not  thereby  impose  unjust  and  un- 
reasonable rates. 

The  schedule  that  we  are  ashed  to  approve  fixes  an  annua' 
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rate  for  fire  protection  of  $15.00  per  hydrant,  being  the  charge 
in  effect  prior  to  1918,  and  re-arranges  the  rates  of  the  consumers 
so  that  each  class  is  increased  in  varying  amounts.  In  consider- 
ing whether  the  charge  to  the  consumer,  under  the  proposed  rates, 
will  be  just  and  reasonable,  we  are  confronted  with  the  problem 
of  determining  what  is  a  reasonable  charge  for  fire  protection  to 
the  individuals  who  comprise  a  community.  We  know  of  no  rule 
for  computing  this  which  will  result  in  absolute  justice ;  certainly 
apportioning  the  charge  on  a  property  valuation  does  not  do 
equal  justice  to  all.  If  the  consumers  desire  to  have  the  charge 
met  in  this  way  the  matter  is  in  their  hands,  since  they  as  a  whole 
make  up  the  various  municipalities.  We  have  examined  the 
results  which  will  be  reached  by  the  proposed  new  schedule,  with 
a  view  to  determining  the  charges  which  will  be  placed  upon  the 
various  classes  of  consumers,  and  are  convinced  that  the  indi- 
vidual consumer  will  not  be  required  to  pay  more  than  a  just 
charge  for  the  service  he  receives  in  fire  protection.  The  appor- 
tionment of  the  cost  of  this,  service  seems  to  us  to  be  as  just  and 
reasonable  as  is  possible,  under  the  circumstances  here  presented. 
The  new  rates  will  return  the  amount  determined  upon  by  the 
Commission  divided  as  equitably  as  is  possible  among  those 
served,  and  the  charge  to  each  consumer  will  not,  in  itself,  be  an 
unreasonable  one,  nor  will  it  be  more  than  is  sufficient  to  fairly 
recompense  the  company  for  its  expenditure  for  its  benefit. 

We  therefore  approve  the  application  filed  and  direct  that 
the  schedule  of  rate%  therein  contained  be  made  effective  on  April 
1,  1919,  on  on  day's  notice  to  the  public  and  this  Commission. 


CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING 
MONDAY,  APRIL  7,  1919 

Harrisburg 

Arguments 

Monday.  April  7,  1.919  1:30  P.  31. 

C.  2587.  Thatcher  Manufacturing  Company  of  the  City 
of  Elmira.  New  York  vs.  The  Pennsylvania  Railroad  Company. 
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W.  G.  McAdoo,  Director  General  of  Railroads.  In  re :  Praying 
J'or  reparation  on  glass  sand  transported  from  the  Mapleton 
District  to  Kane,  based  upon  the  order  of  the  Public  Commission 
in  C.  1708. 

A.  2243-1918.  Application  of  the  City  of  Oil  City  for  ap- 
proval of  the  construction  of  a  crossing  at  grade  at  point  where 
public  highway  known  as  Mineral  street  will  cross  the  tracks  and 
right  of  way  of  The  Pennsylvania  Railroad  Company. 

Hearing 

M.  C.  1036-1919.  Contract  between  The  Pennsylvania  Rail- 
road Company  and  the  borough  of  Clarendon,  Warren  county, 
granting  the  borough  the  right  to  construct,  operate  and  main- 
tain one  three-inch  iron  water  pipe  through  and  under  the  tracks 
and  right  of  way  of  said  company  at  a  point  1910  feet  eastward 
from  Mile  Post  No.  72  from  Erie,  at  the  Brown  avenue  crossing 
in  said  borough. 

Habeisbukg 

Tuesday,  April  8,  1919  9:30  A.  M. 

C.  2211.  Charles  P.  Schaub  vs.  Mechanicsburg  Gas  and 
"Water  Company.  In  re :  Alleged  unjust  and  excessive  rates  for 
gas  in  the  borough  of  Mechanicsburg. 

Harrisburg 

Wednesday,  April  9,  1919  9:30  A.  M. 

C.  2176.    The  Town  of  Bloomsburg, 
C.  2177.    Clifton  Z.  Robbins, 
vs. 

The  Bloomsburg  Water  Company. 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rates  for 
water  service. 

C.  2339.    Bethlehem  Steel  Company, 
C.  2340.    City  of  Bethlehem, 
vs. 

Lehigh  Valley  Transit  Company. 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rate  of 

fare. 
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C.  2372.  Lehigh  Valley  Transit  Company  vs.  New  Street 
Bridge  Company.  In  re :  Alleged  unjust  and  excessive  rates, 
tolls  and  charges  in  the  city  of  Bethlehem,  and  praying  for  re- 
paration thereon. 

C.  2477.  Borough  of  Girardville  vs.  Schuylkill  Electric 
Company.  In  re:  Alleged  unjust  and  unreasonable  increase  in 
rates  for  electric  service  in  said  borough. 


('. 

2369. 

S.  T.  Moore, 

c. 

2385. 

West  Shore  Firemen's  Union, 

c. 

2386. 

Council  and  Citizens  of  West  Pairview. 

c. 

2387. 

Scott  J.  Hake, 

c. 

2388. 

Robert  E.  Cahill, 

c. 

2389. 

Galen  L.  Nay  lor, 

c. 

2390. 

Borough  of  Carlisle, 

c. 

2391. 

R.  M.  Weidler, 

c. 

2401 . 

J.  C.  Strickner,  et  al.. 

c. 

2405. 

John  H.  Roth,  et  al., 

c. 

2406. 

J.  Fred  Hummel,  et  al.. 

vs. 

Valley  Railways  Company. 

In  res  Alleged  unjust  and  unreasonable  increase  in  rates  ol 

fare. 

M.  C.  1019-1919.  Contract  between  the  Hanover  Light, 
Heat  and  Bower  Company  and  the  borough  of  Littlestown, 
Adams  county,  for  lighting  the  streets  of  said  borough  for  a 
period  of  five  years. 

M.  C.  1030-1919.  Contract  between  the  Metropolitan  Edi- 
son Company  and  the  county  of  Berks,  for  lighting  Penn  street 
viaduct  in  said  city  for  a  period  of  five  years. 

A.  2413-1919.  Application  of  the  Mauch  Chunk  and  Le- 
highton  Transit  Company  for  approval  of  its  organization  and 
creation,  being  the  re-organization  of  the  Carbon  Transit  Com- 
pany. 

A.  2415-1919.  Application  of  the  Tyrone  Rural  Motor  Ex- 
press Company  for  approval  of  the  beginning  of  the  exercise  of 
the  right  to  operate  auto  trucks  as  a  common  carrier  for  the 
transportation  of  freight  between  Tyrone  and  State  College  and 
Huntingdon  and  State  College. 
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Harrisburg 

Thursday,  April  10,  1919  9:30  A.  M. 

M.  C.  1031-1919.  Contract  between  The  Pennsylvania  Rail- 
road Company  and  the  borough  of  Montgomery,  Lycoming 
county,  granting  the  borough  the  right  to  construct,  operate  and 
maintain  an  eight-inch  sewer  pipe  under  the  right  of  way  and 
tracks  of  said  company  at  a  point  1329  feet  northeast  of  Mont- 
gomery station  in  said  borough. 

M.  C.  1031-1919.  Contract  between  The  Bell  Telephone 
Company  of  Pennsylvania  and  the  township  of  Hanover, 
Luzerne  county,  granting  the  company  the  right  to  construct, 
operate  and  maintain  an  aerial  and  underground  telephone 
system  in  said  township. 

A.  2408-1919.  Application  of  the  Jersey  Shore  Motor  Bus 
Line  for  approval  of  incorporation  for  the  purpose  of  transport- 
ing and  conveying  by  motor  cars  and  motor  vehicles  property 
and  persons  between  the  borough  of  J ersey  Shore  and  the  city  of 
Williamsport,  Lycoming  county. 

A.  2416-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania  for  approval  of  agreement  between  said  com- 
pany and  the  Eastern  Pennsylvania  Light,  Heat  and  Power  com- 
pany for  the  joint  use  of  certain  facilities  in  the  city  of  Potts- 
ville  and  the  borough  of  Tainacpm.  Schuylkill  county. 

A.  2417-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania  for  approval  of  an  agreement  between  said  com- 
pany and  the  Eastern  Pennsylvania  Railways  Company,  pro- 
viding for  the  sale  by  the  latter  to  the  former  company  of  cer- 
tain facilities  located  in  the  borough  of  St.  Clair. 

A.  2418-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  an  agreement  between  said 
company  and  the  Eastern  Pennsylvania  Light,  Heat  and  Power 
Company,  providing  for  the  joint  use  of  certain  facilities  located 
in  the  city  of  Pottsville,  Schuylkill  county. 

A.  2422-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania  for  approval  of  agreement  between  said  com- 
pany and  the  AVilkes-Barre  Railway  Company  and  the  Luzerne 
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County  Gas  and  Electric  Company,  providing  for  the  joint  use 
of  certain  facilities  located  in  the  borough  of  Kingston,  Luzerne 
county. 

A.  2423-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania  for  approval  of  an  agreement  between  said  com- 
pany and  the  Delaware  County  Electric  Company,  providing  for 
the  sale  by  the  latter  to  the  former  of  certain  facilities  located 
in  the  borough  of  Darby,  Delaware  county. 

A.  2124-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania  for  approval  of  agreement  between  said  com- 
pany and  the  Wilkes-Barre  Railway  Company  and  the  Luzerne 
Comity  Gas  and  Electric  Company,  providing  for  the  joint  use 
of  certain  facilities  located  in  the  borough  of  Edwardsvilk, 
Luzerne  county. 

Pittsburgh 

9:30  A.  b\ 

C.  2665.    Henry  L.  Swickey, 
C.  2668.    R.  L.  Leadbeter,  et.  al., 
C.  2671.    H.  W.  Scott,  et.  al., 
C.  2672.    William  W.  Latta,  et.  al., 
C.  2673.    George  Rutherford,  et.  al., 
C.  2675.    C.  E.  Morgan,  et.  al, 
C.  2677.    R.  H.  Moredock,  et.  al., 
C.  2680.    Joseph  G.  Jones,  et.  al., 
C.  2687.    W.  L.  Geohring,  et.  al., 
C.  2688.    John  B.  Sampson,  et.  al.. 
C.  2689.    Alfred  J.  Parker,  et.  al.. 
C.  2702.    Harry  A.  Cox,  et.  al., 
C.  2712.    George  Messner,  et.  al., 
C.  2789.    Blythe  A.  Bowden, 
vs. 

Greensboro  Gas  Company. 
In  re:  Alleged  unjust  and  unreasonable  increase  in  rates  (u'r 
natural  gas. 

The  Public  Service  Commission  of  the  Connn  ii 
wealth  of  Pennsylvania, 
vs. 

C.  2678.    Frank  Baven, 
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C.  2679.    Dave  Dalton, 
C.  2682.    Earl  K.  Pattern. 

In  re:  Investigation  on  the  Commission's  own  motion  of  the 
operation  of  auto  buses  by  respondent's  as  common  carriers  be- 
tween the  city  of  McKeesport.  Allegheny  county  and  Elrama, 
Washington  county,  without  having  first  obtained  a  certificate  of 
public  convenience. 

Pittsburgh  Taxicab  Company, 
vs. 

"C;  2703.  Sidney  Oleott, 
C.  2704.  Henry  Koslof. 
C.  2705.    Andy  Garavini. 

In  re :  Alleging  that  respondents  are  operating  auto  buses 
as  common  carriers  in  the  city  of  Pittsburgh  without  having  first 
obtained  certificates  of  public  convenience. 

C.  2719.  W.  S.  Coatsworth  and  H.  S.  Miller  vs.  Charles  H. 
Robinson  and  Ruth  Robinson,  his  wife.  In  re :  Alleging  that 
respondents  are  operating  auto  buses  as  common  carriers  be- 
tween West  Newton  and  Monessen  without  having  first  obtained 
a  certificate  of  public  convenience. 

C.  2720.  W.  S.  Rollings  and  L.  S.  Abbot  vs.  Charles  II. 
Robinson  and  Ruth  Robinson,  his  wife.  In  re:  Alleging  that 
respondents  are  operating  auto  buses  as  common  carriers  between 
West  Newton  and  Donora.  without  having  first  obtained  a  cer- 
tificate of  public  convenience. 

A.  2407-1919.  Application  of  The  Pennsylvania  Railroad 
Company  for  approval  of  the  construction  of  a  crossing  at  grade 
at  point  where  the  tracks  of  said  company  cross  Pitt  street  in  the 
borough  of  Sharon. 

A.  2347-1919.  Application  of  Martin  Viale  for  approval  of 
the  beginning  of  the  exercise  of  the  right  to  operate  auto  buses 
as  a  common  carrier  btween  Heidelberg,  Allegheny  county  and 
Bishop.  Washington  county. 

A.  2351-1919.  Application  of  Aurolio  Pronio  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
buses  as  a  common  carrier  between  Venice  and  Bridgeville. 

A.  2375-1919.    Application  of  the  Farrell  Auto  Street  Car 
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Company  for  approval  of  incorporation  for  the  purpose  of  autos 
and  other  motor  cars  and  vehicles,  establishing  and  maintaining 
transportation  lines  and  routes  for  carrying  passengers,  baggage, 
etc.,  upon  the  highways  and  other  public  ways  at  Farrell,  Sharon 
and  Wheatland. 

A.  2381-1919.  Application  of  Joseph  Gallingani  for  ap- 
proval of  the  right  to  operate  auto  buses  as  a  common  carrier  be- 
tween Monongahela  City,  Washington  county,  and  the  village  of 
Bunola,  Lock  No.  3  and  Elizabeth,  Allegheny  county. 

A.  2385-1919.  Application  of  James  Davoli  for  approval  of 
the  right  to  operate  auto  buses  as  a  common  carrier  between 
Grindstone.  Briar  Hill,  Brownsville,  Royal  and  Smock,  and  in 
the  vicinity  of  Grindstone,  Fayette  county. 

A.  2406-1919.  Application  of  Wesley  A.  Brant  for  approval 
of  the  right  to  operate  auto  buses  as  a  common  carrier  between 
the  city  of  McKeesport  and  borough  of  West  Elizabeth,  Alle- 
gheny county. 

A.  2409-19]  9.  Application  of  Davis  &  McDermott  Com- 
pany, a  partnership,  for  approval  of  the  right  to  operate  auto 
buses  as  a  common  carrier  between  the  borough  of  Nanty-Glo  and 
the  city  of  Johnstown,  Cambria  county. 

A.  2410-1919.  Application  of  A.  B.  Welsh  for  approval  of 
the  right  to  operate  auto  buses  as  a  common  carrier  between  Mc- 
Keesport, Allegheny  county  and  Monongahela  City,  Washing- 
ton county. 

A.  2411-1919.  Application  of  J.  L.  Brown  for  approval  of 
the  right  to  operate  auto  buses  as  a  common  carrier  between  Mc- 
Keesport, Allegheny  county  and  Monongahela  City.  Washington 
county. 

A.  2412-1919.  Application  of  Wm.  H.  Bingham  for  ap- 
proval of  the  right  to  operate  auto  buses  as  a  common  carrier 
between  McKeesport,  Allegheny  county  and  Monongahela  City, 
Washington  county. 

A.  2414-1919.  Application  of  Cheesman  &  Bahlauf.  part- 
nership, for  approval  of  the  right  to  operate  auto  trucks  as  a 
common  carrier  between  Butler,  Butler  county  and  Pittsburgh. 
Allegheny  county. 
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A.  1628-1919.  Application  of  Madalon  Antonio  for  ap- 
proval of  right  to  operate  auto  buses  as  a  common  carrier  between 
Bruceton  and  Carrick,  Allegheny  county.  (Rule  to  show  cause 
why  certificate  of  public  convenience  should  be  revoked.) 

Erie 

Friday,  April  11,  1919  10:00  A.  M. 

City  of  Erie, 
vs. 

C.  2633.  William  G.  MeAdoo,  Director  General  of  Rail- 
roads, 

C.  2634.    New  York  Central  Railroad  Company, 
C.  2635.    The  Pennsylvania  Railroad  Company, 
C.  2636.    New  York.  Chicago  &  St.  Louis  Railroad  Con: 
pany. 

C.  2637.    Erie  &  Pittsburgh  Railroad  Company. 

In  re:  Alleging  dangerous  grade  crossings  and  failure  l.o 
provide  sufficient  and  adequate  protection  for  the  safety  of  1.b< 
public  where  tracks  and  facilities  of  respondents  cross  eortri 
streets  in  the  City  of  Erie. 
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Secretary  of  the  Commonwealth 


CHARTERS  ISSUED 

Name  Location  Business  Capital 

A.  W.  Miller  Co.,  H.  L.  Dietrich, 

Treas.,   Pittsburgh,   Plumbing 

Materials,    $10,000 

Altoona    Baking    Co.,    J.  H. 

Luckett,  Treas.,   Altoona,    5,000 

Amalgamated   Coal   Co.,   L.  J. 

Dawes,  Treas.,   Pittsburgh,    5,000 

American    Motor    Co.,    C.  T. 

Beers,  'ireas.,   Philadelphia,    5,000 

Armstrong  Cork  Products  Co., 

Alexander  Black,  Treas.,  ...Pittsburgh,    25,000 

Arr-Tee    Knitting    Mills,  Inc., 

Jacob  Grass,  Treas.,  Philadelphia,   25,000 

B.  &  P.  Engineering  &  Elec.  Co., 

.las.  Barrett,  Treas.,  Pittsburgh,    5,000 

Capitol  Indemnity  Bldg.  &  Loan 

Assn.,  Thos.  Descano,  Treas.,  Philadelphia,   1,000,000 

Carl   B.   Baker  Bldg.   &  Loan 

Association,  Morris  Axelrod, 

Treas.,   Philadelphia   1,000,000 

Central   Electric   Tool   Co.,  A. 

Metz,  Dormont,  Treas.,  ....Pittsburgh   5,000 

Columbia  Ave.   Pier  Co.,  Inc., 

M.  J.  Hunt,  Treas.,  Philadelphia  Wharf  10,000 

Companion  Bldg.  &  Loan  Assn.,  ■ 

Edw.  H.  Seibert,  Treas.*,  ...Philadelphia,   1,000,000 

Concertophone  Co.,  The,  H.  H. 

Worden,  Treas.,   ..Philadelphia,    50,000 

Donald  Shoe  Co.,  The,  Murdo 

Mackenzie,  Treas.,   Philadelphia,    50,000 

Ernst  &  Ernst  Co.,  The,  Ross 

P.  Marburger,  Treas.,   Pittsburgh,   Auditing  5,000 

Federal    Merchants    Bldg.  & 

Loan    Assn.,    Boris  Cutler, 

Treas.,   Philadelphia,   2,000,000 

Highland    Farms    Co.,    A.  N. 

Pershing,  Treas  Greensburg   250,000 

Insured    Bldg.    &   Loan   Assn  , 

Maurice  Rose,  Treas.,   Philadelphia   1,000,000 

J.  P.  S.  Construction  Co.,  J.  P. 

E.   Price,  Treas.  Philadelphia   75,000 
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Name  Location  Business  Capital 

Janesville    Co-operative  Assn., 

Herbert  Shuttleworth,  Tras.,  Smith  Mills,    10,000 

John    Battonfleld    Sons,  Inc., 

John  Battonfleld,  Treas.,  .  .  .Millvale  General  con- 
struction work,   30,000 

Kabakjian   Bros.    &   Co.,  Inc., 

H.  H.  Kabakjian,  Treas.,  .  .  .Philadelphia,   .  .  .Rugs  and 

carpets,    5,000 

Knee   Pants   Co.,   The,  Harry 

Schwartz,  Treas.,   Philadelphia   10,000 

L.    H.    Hileman  Construction 

Co.,  L.  H.  Hileman,  Treas.,  .New  Kensington   50,000 

Lancaster  Examiner  Publishing 

Co.,  S.  R.  Slaymaker,  Treas.,  Lancaster, -   80,000 

Liberty  Card  &  Sign  Co.,  T.  W. 

Dubbs,  Treas.,   Lancaster   150,000 

Leonardson-Woolcott    Co.,  A. 

W.  Leonardson,  Treas.,  ....Warren   20,000 

Marbin    Bldg.    &    Loan  Assn., 

Julius  Marbin,  Treas  Philadelphia   1,000,000 

Meteor    Motors    Co.,    A.  W. 

Hoover,  Treas.,  .  .  .  .■  Philadelphia,   100,000 

Model  Products  Co.,  W.  S.  Hos- 

feld,  Treas.,  Philadelphia,   5,000 

Montour  Silk  Co.,  O.  M.  Graf, 

Treas  Montoursville,   25,000 

North  View  Oil  Co.,  W.  T.  Gil- 
pin, Treas.,   Pittsburgh   10,000 

Opportunity     Bldg.     &  Loan 

Assn.,  Nathan  Price,  Treas., .  Philadelphia,    1,000,000 

Over-the  Top  Bldg.  Assn.,  Peter 

McDonald,  Treas.,  Philadelphia   1,000,000 

Pan-American  Aircraft  Co.,  H. 

R.  Watt,  Treas.,  Norristown,    5,<Khi 

Penn  Lithographic  Co.,  Edw.  P. 

Mullen,  Treas.,  Balto.,  Md., . Philadelphia,   20,000 

Peterson  Automobile  Co.,  E.  P. 

Yost,  Treas.,  Pittsburgh,   10,000 

Phila.    Women's    Wear  Shop, 

David  Israelowitz,  Treas.,  .  .Erie,   10,000 

Roman  Gas  Engine  Corp.,  D.  E. 

Mitchell,  Treas.,   Pittsburgh   5,000 

Rosedale    oo-operative  Assn., 
Robt.      Schlepert,  Treas., 

Temple,  Pa.,  R.  F.  D.  1,  ...Rosedale  Merchandise  5,000 

Selurite  Food  Co.,  R.  W.  John- 
son, Treas.,   Wilkes-Barre,    5,000 

Sham-O-Kin  Silk  Corp.,  W.  A. 

Mullen,  Treas  Shamokin,   75,000 
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Name  Location  Business  Capital 

Standard  Products  Co.,  Marcus 

Fouchtwanger,  Treas  New  Castle   10,000 

Travelers  Bldg.  &  Loan  Assn., 

H.  E.  Ziegenfus,  Treas.,  ...Allentown   1,000,000 

Troy  Hotel  Co.,  H.  K.  Mitchell, 

Treas.,   ..Troy,    20,000 

Tulip     Big.     &     Loan  Assn., 

James  Arthur,  Treas.,   Philadelphia   1,000,000 

Victory   Publishing  Co.,   M.  J. 

O'Toole,  Treas.,   Scranton   10,000 

West  Phila.  Italian  Food  Pro- 
ducts  Co.,    Philip  DiNenno, 

Treas.,   ....Philadelphia,    5,000 

William    Alder    Bldg.  Assn., 

Samuel  Margolis,  Treas.,  ...Philadelphia,    1,000,000 

Wm.  F.  Campbell  Bldg.  &  Loan 

Assn.,  H.  J.  McGinley,  Treas., Philadelphia   1,000,000 

William  Smith  Co.,  W.  N.  Kil- 

len,  Treas.,   Philadelphia,   Butter 

and  eggs   50,000 

Williams  Evangeline  Confection 

Co.,  P.  F.  Joyce,  Treas  Wilkes-Barre,    200,000 

Worthington,      Inc.,      G.  B. 

Palmer,  Treas.  Philadelphia  Wearing- 
apparel,    5,000 
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STATEMENT  OF  THE  OWNERSHIP.  MANAGEMENT, 
CIRCULATION,  ETC.,  REQUIRED  BY  THE  ACT  OP 
CONGRESS,  OF  AUGUST  24,  1912,  OF  DEPARTMENT 
REPORTS  OF  PENNSYLVANIA,  PUBLISHED  WEEK- 
LY AT  HARRISBURG,  PA..  FOR  APRIL  1.  1019. 
State  of  Pennsylvania, 

County  of  Dauphin, 

Before  me,  a  notary  public  in  and  for  the  state  and  county  afore- 
said, personally  appeared  Rosa  B.  Nonn,  who,  having  been  duly  sworn' 
according  to  law,  deposes  and  says  that  she  is  the  Secretary  of  De- 
partment Reports  Company,  publisher  of  Department  Reports  of 
Pennsylvania,  and  that  the  following  is  to  the  best  of  her  knowledge 
and  belief,  a  true  statement  of  the  ownership,  management,  etc.,  of 
the  aforesaid  publication  for  the  date  shown  in  the  above  caption, 
required  by  the  Act  of  August  2  4,  1912,  embodied  in  Section  443, 
Postal  Laws  and  Regulations,  to  wit: 

1.  That  the  names  and  addresses  of  the  publisher,  editor,  man- 
aging editor,  and  business  managers,  are: 

Publisher — Department  Reports  Company,  Harrisburg,  Pa. 
Editor — Karl  E.  Richards,  Esq.,  Harrisburg,  Pa. 
Managing  Editor — None. 
Business  Managers — None. 

2.  That  the  owners  are:  J.  P.  McCullough,  and  The  Telegraph 
Printing  Company,  both  of  Harrisburg,  Pa. 

3.  That  the  known  bondholders,  mortagees,  and  other  security 
holders  owning  or  holding  1  per  cent,  or  more  of  the  total  amount  of 
bonds,  mortgages,  or  other  securities  are:  None. 

4.  That  the  two  paragraphs  next  above,  giving  the  names  of 
the  owners,  stockholders,  and  security  holders,  if  any,  contain  not 
only  the  list  of  stockholders  and  security  holders  as  they  appear 
upon  the  books  of  the  company,  but  also  in  cases  where  the  stock- 
holder or  security  holder  appears  upon  the  books  of  the  company  as 
trustee  or  in  any  other  fiduciary  relation,  the  name  of  the  person  or 
corporation  for  whom  such  trustee  is  acting,  is  given;  also  that  the 
said  two  paragraphs  contain  statements  embracing  affiant's  full 
knowledge  and  belief  as  to  the  circumstanes  and  conditions  under 
which  stockholders  and  security  holders  do  not  appear  upon  the 
books  of  the  company  as  trustees,  hold  stock  and  securities  in  a  ca- 
pacity other  than  that  of  a  bona  fide  owner:  and  this  affiant  has  no 
reason  to  believe  that  any  other  person,  association,  or  corporation 
has  any  interest,  direct  or  indirect  in  the  said  stock,  bonds,  or  other 
securities  than  as  so  stated  by  her. 

(Signed)    ROSA  B.  NONN, 
Secretary  Department  Reports  Company. 

Sworn  and  subscribed  before  me  this  24th  day  of  March,  1919. 


(Seal) 


(Signed)     JOHN  A.  F.  HALL, 

Notary  Public. 
My  Commission  expires  Feby.  19,  1921. 
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Common  Pleas  of  Blair  County 

v  / 


ROSE  A.  HAINES  vs.  AETNA  EXPLOSIVES  CO. 

Tf 'or~k men's  Compensation — Tractia  and  procedure — Rules  to 
show  cause  why  appial  should  not  be  stricken  off — Section 
425  of  Workmen's  Compensation  Act. 

^Y]len  it  is  shown  that  the  appeal  was  not  brought  in  the 
county  where  the  accident  occurred  or  in  the  county  where  the 
adverse  party  has  a  permanent  place  of  business,  and  there  is  no- 
evidence  of  any  agreement  to  take  the  appeal  in  any  other  county,, 
the  appeal  will  be  stricken  off. 

In  the  Court  of  Common  Pleas  of  Blair  County.  No.  181T 
October  Term,  1918.  Appeal  from  Workmen's  Compensation 
Board.    Appeal  quashed. 

BALDRIGE.  J. : 

The  claimant  is  a  resident  of  Blair  county,  and  the  defend- 
ant company  operates  and  maintains  a  plant  at  Wayne  township, 
Mififiin  county.  The  Compensation  Board  held  that  the  plaintiff 
was  not  entitled  to  compensation  for  the  reason  that  the  illness 
of  the  husband  of  the  plaintiff  was  an  occupational  disease,  andT 
therefore,  not  compensable.  An  appeal  was  taken  from  the  de- 
cision of  the  Board  to  the  Court  of  Common  Pleas  of  Blair 
County. 
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An  application  has  been  made  by  the  defendant  Company  to 
dismiss  the  claimant's  appeal  for  want  of  jurisdiction. 

Section  425  of  the  Act  of  June  2,  1915,  is  as  follows :  ' '  If 
any  party  in  interest  shall  desire  to  appeal  from  the  decision  of 
the  Board  on  matters  of  law,  he  shall,  within  ten  days  after 
notice  of  its  decision  shall  have  been  served  upon  him,  file  a  notice 
of  appeal  with  the  Prothonotary  of  the  Court  of  Common  Pleas 
of  the  county  in  which  the  accident  occurred,  or  the  county  in 
which  the  adverse  party  resides  or  has  a  permanent  place  of  busi- 
ness, or.  by  agreement  of  the  parties,  to  the  Court  of  Common 
Pleas  of  any  other  county." 

It  is  conceded  that  the  accident  did  not  occur  in  Blair  county, 
nor  is  there  any  proof  indicating  that  there  was  an  agreement  of 
the  parties  that  the  court  of  this  county  should  have  jurisdiction. 
It  is  contended,  however,  that  the  "adverse  party",  namely  the 
claimant  in  this  case,  resides  in  this  county;  that  she  is  the  '  ad- 
verse party"  within  the  contemplation  of  the  act,  as  the  ruling 
of  the  Board  was  adverse  to  her  contention.  But  the  statute  per- 
mits no  such  interpretation.  There  are  two  parties  referred  to 
in  the  section  under  consideration;  one  who  takes  the  appeal,  in 
this  case  it  is  the  plaintiff,  and  the  adverse  or  opposite  party, 
which  in  this  instance  is  the  defendant  company. 

As  the  defendant  company  has  no  residence  or  permanent 
place  of  business  in  this  county  the  court  is  without  jurisdiction. 
This  conclusion  is  in  harmony  with  Black  vs.  Valley  Camp  Coal 
Company  reported  in  4  Department  Reports,  page  2514. 

Now.  February  13,  1919,  this  rule  is  made  absolute. 

/*  1 — s 

Common  Pleas  of  Dauphin  County 

V   ' 

SAVILLA  RADLFj  vs.  SUSQUEHANNA  COAL  CO. 

Workmen's  compensation — Appeal — Evidence — Hearsay  —  Cor- 
roborative circumstances  undisclosed  by  record — Case  re- 
manded to  Board. 
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An  award  based  on  hearsay  evidence  atone  will  not  be  sus- 
tained, though  it  might  be  if  supported  by  other  corroborative 
circumstances.  When  the  record  discloses  no  findings  of  sub- 
ordinate facts  from  which  is  deduced  the  findings  reported  by  the 
Board,  the  Case  will  be  n  memded  to  the  Board  for  a  more  detailed 
finding  of  facts. 

In  the  Court  of  Common  Pleas  of  Dauphin  County.  No.  124 
June  Term,  1918.  Appeal  from  Workmen's  Compensation 
Board. 

KUNKEL,  J.,  March  28.  1919: 

The  defendant  excepts  to  the  decision  of  the  Workmen 's 
Compensation  Board  allowing-  the  claimant  compensation,  and 
alleges  that  the  Board  erred  in  its  finding's  of  fact  that  the  de- 
ceased met  his  death  in  consequence  of  an  accident  suffered  in 
the  course  of  his  employment  with  the  defendant  company  and 
that  his  death  was  due  to  blood  poisoning  resulting  from  the  in- 
jury which  he  received ;  and  also  in  its  conclusion  that  the  claim 
ant  is  entitled  to  compensation  in  behalf  of  herself  and  children. 

It  appears  from  the  record  that  when  the  claim  was  pre- 
sented to  the  Referee  it  was  denied  that  the  deceased  met  with 
the  accident  as  set  forth  in  his  claim  petition,  and  that  his  death 
was  due  to  an  accident  which  occurred  while  in  the  employ  of 
the  company.  It  was  also  alleged  that  the  deceased  died  of 
blood  poisoning,  the  result  of  his  refusal  to  accept  the  surgical, 
medical  and  hospital  services  offered  him  by  the  defendant,  and 
from  the  lack  of  proper  attention  and  care.  These  latter  objec- 
tions seem  to  be  the  ones  that  were  chiefly  pressed.  The  Referee, 
however,  found  against  the  defendant  with  respect  to  them,  but 
in  favor  of  the  defendant  company  on  the  denial  that  the  acci- 
dent occurred  in  the  course  of  the  employment  and  that  death 
was  due  to  accidental  injuries  so  sustained. 

On  an  appeal  from  the  Referee's  decision  to  the  Workmen';; 
Compensation  Board,  that  Board  awarded  a  hearing  de  novo  on 
the  ground  that  the  disallowance  by  the  Referee  was  not  war 
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ranted  by  the  testimony.  The  hearing  de  novo  was  granted  as 
stated  in  the  record,  "in  view  of  the  testimony  that  the  deceased 
was  uninjured  before  he  entered  upon  his  employment  on  the 
day  of  the  alleged  accident  and  that  he  displayed  an  injury  and 
stated  that  he  had  suffered  a  cut,  to  a  fellow  employe  who  evi- 
dently was  the  first  one  to  see  him  after  the  injury  ;  and  further 
because  of  the  statements  of  the  deceased  to  his  wife,  son  and 
physician  corroborated  by  various  circumstances."  On  this 
hearing  the  claimant  was  allowed  compensation,  from  which  de- 
cision this  appeal  was  taken. 

The  record  shows  that  the  deceased  left  his  home  uninjured 
in  the  morning  for  his  work  in  the  defendant  's  mines,  and  on  his 
return  in  the  evening  showed  a  scratch  or  cut  on  his  hand  which 
he  told  his  wife  and  son  he  had  received  while  at  work,  and  that 
he  died  from  Wood  poisoning  the  result  of  the  wound.  He  also 
exhibited  his  injury  and  stated  to  a  fellow  employe,  who  was  the 
first  one  to  see  him  after  the  accident,  that  he  had  received  a  cut 
on  his  hand.  But  when  or  where  or  under  what  circumstances 
the  statement  was  made  does  not  appear. 

The  findings  of  the  Board  were  founded  upon  the  testimony 
of  the  wife,  son,  fellow  employe  and  physician  of  the  deceased  as 
to  what  he  had  told  them  concerning  his  injury  and  upon  certain 
other  circumstances.  The  testimony  of  the  wife,  son  and  phy- 
sician alone  would  not  lie  sufficient  to  sustain  the  findings,  bur 
might  be  sufficient  when  taken  in  connection  with  corroborative 
circumstances.  McCauley  vs.  Imperial  W.  Co.,  269  Pa.  312. 
What  these  circumstances  were  do  not  appear  in  the  record. 
Whether  the  testimony  of  the  fellow  employe  amounted  to  more 
than  hearsay  the  record  does  not  show.  Nor  is  there  any  find- 
ings of  subordinate  facts  from  which  is  deduced  the  findings  re- 
ported by  the  Board.  The  defendant  therefore  asks  that  the 
case  may  be  remanded  for  the  purpose  of  having  it  return  a 
more  detailed  finding  of  the  facts.  The  ground  of  this  request 
is  %that  the  record  discloses  no  findings  of  the  evidentiary  or 
underlying  facts  upon  which  the  ultimate  and  controlling  find- 
ings of  the  Board,  which  are  excepted  to.  are  based.  Whether 
the  exceptions  filed  raise  a  question  of  fact  or  a  question  of  law 
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does  not  definitely  appear.  If  intended  to  raise  a  question  of 
fact,  this  Court  has  no  jurisdiction,  for  the  statute  makes  the 
finding's  of  fact  by  the  Board  final.  Neither  the  findings  of  the 
subordinate  or  underlying  facts,  nor  their  sufficiency  to  warrant 
the  ultimate  findings  which  entitle  the  claimant  to  compensation, 
is  reviewable  by  this  Court.  Fluckner  vs.  Carnegie  Steel  Co.,  5 
Dept.  Rep.  115.  If.  however,  it  was  the  purpose  of  the  appeal 
to  inquire  into  the  question  whether  there  were  any  facts  in  the 
case  from  which  the  ultimate  findings  of  fact  could  be  deduced. 
;i  question  of  law  is  raised.  Without  these  underlying  facts  it  is 
impossible  for  this  Court  to  determine  this  question.  In  order 
to  intelligently  pass  upon  it.  the  only  question  of  law  arising  so 
far  as  we  are  able  to  see.  it  is  necessary  that  defendant's  motion 
be  granted  so  that  we  may  have  before  us  more  specific  findings 
and  thus  be  enabled  to  determine  whether  there  are  any  facts  in 
the  case  which  support  the  ultimate  findings  of  the  Board. 

Accordingly  the  case  is  remanded  to  the  Board  for  the  pur- 
pose indicated. 


'  —  s 

Workmen's  Compensation  Board 

\   ✓ 

CONFERENCE  CHANGED. 

The  conference  on  proposed  amendments  to  the  Compensa- 
tion Code  scheduled  for  April  15  has  been  postponed  until  Tues- 
day. April  22.  at  2  p.  m.  in  the  Supreme  Court  Chamber. 
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Executive  Department 

V  ,  / 

APPOINTMENTS 

Assistant  Highway  Commissioner — George  H.  Biles,  Phila- 
delphia; Township  Commissioner,  Joseph  W.  Hunter,  Jenkin- 
town ;  Chief  Engineer,  William  D.  Uhler,  Philadelphia ;  all  in 
Highway  Department. 

Aldermen — Michael  Cartuseiello.  14th  ward,  Scranton;  John 
Jordan,  2nd  ward,  Pittston. 

Justices  of  the  Peace — Columbia  County,  J.  D.  Bodine,  Bor- 
ough of  Catawissa ;  Elk  County,  C.  S.  Martin,  Township  of  Hor- 
ton ;  Allegheny  County,  J.  E.  Clay,  Borough  of  Sharpsburg ; 
Elk  County,  William  N.  Jones,  Borough  of  Johnsonburg;  Frank- 
lin County.  G.  Denton  Brewer,  Township  of  Montgomery,  Lack- 
awanna County,  George  A.  Sherman,  Borough  of  Waverly ;  Pike 
County,  Prank  Keller,  Township  of  Shohola. 
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State  Industrial  Board 

V  / 

HEARING. 

The  Industrial  Board  of  the  Department  of  Labor  and  In- 
dustry will  hold  a  public  meeting  at  Philadelphia,  Thursday. 
April  24th,  on  a  proposed  safety  code  for  the  protection  of  eyes 
of  workers  in  all  industrial  plants  under  the  jurisdiction  of  the 
Department  of  Labor  and  Industry  wherein  operations  or  pro- 
cesses are  conducted  which  present  a  hazard  to  the  eyes  of  work- 
men. 

The  proposed  code  would  require  employers  to  furnish 
goggles  of  types  suitable  for  the  work  to  be  performed  and  to 
make  it  a  condition  of  employment  that  an  employe  wear  such 
goggles  when  employed  in  all  such  processes  or  operations  as  out- 
lined in  the  code. 

The  code,  which  is  exhaustive  in  its  detail,  was  prepared  in 
the  Division  of  Industrial  Hygiene  and  Engineerng  of  the  Bu- 
reau of  Inspection  and  divides  into  groups  the  processes  deemed 
necessary  for  protection  to  be  given  the  head  or  eyes  of  workers 
Among  these  processes  are  those  requiring  protection  from  flying 
objects,  splashing  metal,  dust  and  light  flying  particles,  gases, 
fumes,  and  liquids,  injurious  radiant  energy,  intense  visible  ra- 
diant energy.  Industrial  processes  deemed  as  requiring  protec- 
1  ion  for  the  eyes  of  workers  include  chipping,  riveting,  babbit- 
ting, scaling,  grinding,  handling  acids  and  caustics,  sand  blast- 
ing, oxy-acetylene  welding,  open  hearth  and  other  blast  fumac  ' 
work,  truck  driving,  and  testing  of  lamps. 
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Public  Service  Commission 

IN  THE  MATTER  OF  THE  INVESTIGATION  OF  THE 
INCREASED  RATES  OF  THE  WESTERN 
UNION  TELEGRAPH  COMPANY. 

Complaint  Docket  No.  2732. 

ORDER  OF  THE  COMMISSION. 

It  appearing  to  the  Public  Service  Commission  of  the  Com- 
monwealth of  Pennsylvania,  after  investigation  upon  its  own 
motion,  tlial  the  Western  I'nion  Telegraph  Company,  its  agents 
and  employes,  are  charging  and  collecting  for  service  rendered 
in  this  Commonwealth  since  April  1st.  1919,  rates  which  are  not 
contained  in  the  tariffs  and  schedules  of  said  company  filed, 
posted  and  published  in  accordance  with  the  provisions  of  the 
Public  Service  Company  Law,  said  rates  being  in  excess  of  those 
contained  in  the  tariffs  of  said  company,  and  this  commission 
being  of  the  opinion  that  the  rates  so  being  charged  and  col- 
lected are  illegal  and  contrary  to  law: 

Now.  to  wit,  April  7,  1919.  the  Western  Union  Telegraph 
Company,  its  agents,  and  employes,  are  hereby  ordered  to  cease 
and  desist  from  charging  or  collecting  any  rates  for  service 
rendered  by  said  company,  within  this  Commonwealth,  in  ex- 
cess of  or  different  from  the  rates  and  charges  contained  in  the 
tariffs  and  schedules  of  said  company  on  file  with  this  Com- 
mission and  in  effect  prior  to  April  1st.  1919. 

CITY  OF  NEW  CASTLE,  ET  AL.  vs.  CITY  OF  NEW 
CASTLE  WATER  CO. 

Service — Mains — Extension  of — Duty  of  public  utility  to  make 
same — Besonableness  of — Jurisdiction  of  Commission  to 
order  same — Attempt  to  regulate  same  by  contract. 
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The  reasonableness  of  extension*  by  a  water  company  under 
its  charter  obligations  as  a  public  utility  cannot  be  made  the 
beisis  of  contractual  relations  but  is  subject  to  tin  emit  rat  of  the 
( 'om mission. 

A  public  serricc  company  is  required  to  make  reasonable  ex- 
tensions at  its  own  cost.  What  are  reasonable  extensions  must 
be  determined  by  the  circumstances  of  each  case. 

Extensions  ordered  at  cost  of  respondent. 

Complaint  Docket  No.  24-."">0 
REPORT  AND  ORDER  OF  THE  COMMISSION 

RILLING,  Commissioner,  March  31 .  1919: 

J.  F.  Baxter  and  1!.  W.  Thompson,  complainants,  allege  that 
the  respondent,  the  City  of  New  Castle  Water  Company,  refuses 
To  extend  its  mains  in  order  that  they  may  obtain  its  service. 

Clayton  street  in  New  Castle  extends  eastward'}'  and  west- 
ward!}-, is  paved,  and  respondent  has  a  six-inch  main  therein. 
Fifth  street,  commencing  at  Clayton  street,  extends  northwardly 
at  right  angles  therefrom,  it  is  not  paved,  has  a  sewer  laid 
therein  connecting  with  the  sewer  in  Clayton  street.  Complain 
ants  own  two  new  houses  on  the  west  side  of  Fifth  street.  The 
south  line  of  the  Baxter  lot  is  13b"  feet,  and  the  south  line  of  the 
Thompson  lot  222  feet  from  the  north  line  of  Clayton  street,  there 
being  one  vacant  lot  between  comp'ainants.  J.  F.  Baxter 
occupies  his  new  house  without  any  water  service.  The  house 
of  B.  W.  Thompson  is  vacant  by  reason  of  there  being  no  water 
service  therein.  Both  houses  have  bath  rooms,  and  .street  sprink- 
lers, besides  the  other  ordinary  service  connection.  Both  com- 
plainants made  application  to  respondent  for  its  service.  .Mr. 
Baxter  paying  $20.00  and  Mr.  Thompson  $25.00  at  the  time  of 
making  the  application.  It  appears  tins  was  paid  to  cover  the 
cost  of  laying  one-half  inch  service  pipe  from  the  street  to  the 
curb  line,  and  is  to  be  returned  to  complainants  by  allowing  a  dis- 
count on  their  future  water  rates.  To  serve  both  complainants 
would  require  the  extension  of  respondent  's  main  268  feet. 
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By  a  contract  made  by  the  respondent  with  the  City  of  New 
Castle,  it  is  agreed,  inter  alia,  that  respondent  shall  extend  its 
main  at  the  request  of  private  consumers  when  the  consumption 
from  the  extended  main,  during  the  first  year  after  any  such 
extension  is  made,  shall  pay  at  the  rate  of  ten  cents  for  each 
lineal  foot  of  such  extension,  and  a  guarantee  of  such  amount 
pci'  foot  from  the  city  or  other  private  consumers  shall  require 
respondent  to  make  such  extension.  It  is  also  agreed  that  ex- 
tensions for  fire  service  shall  be  laid  in  like  manner.  Said  con- 
tract expires  January  1st,  1922,  and  specifies  both  the  fiat  and 
meter  rates  to  be  charged  by  respondent. 

Complainants  are  not  parties  to  this  contract,  and  the  city 
and  respondent  are  not  in  accord  as  to  the  legal  effect  of  its  terms. 
We  are  of  opinion  that  the  reasonableness  of  the  extension  to 
be  made  by  the  respondent,  under  its  charter  duties  as  a  public 
utility,  like  the  reasonableness  of  rates  cannot  be  made  the  basis 
of  contractual  relations,  but  must  be  determined  from  the  neces- 
sity therefor  under  all  the  facts  in  connection  therewith. 

Respondent  filed  a  new  schedule  of  rates,  effective  March 
1st,  lf)18.  increasing  the  rates  specified  in  the  contract  about 
twenty-five  per  cent.  A  complaint  has  been  filed  by  the  city, 
alleging  these  increased  rates  to  be  excessive  and  unreasonable, 
which  complaint  is  now  pending. 

By  an  agreement  made  between  the  parties,  respondent 
agreed  to  extend  its  main  50  feet  from  its  Clayton  street  main. 
The  remaining  part  of  the  main  required  to  serve  complainants 
was  to  be  laid  by  and  at  their  expense.  This  they  were  prepared 
to  do  at  the  time  the  sewer  was  laid  in  Fifth  street,  intending  to 
lay  the  same  on  a  shoulder  in  the  sewer  trench.  Respondent 
would  not  consent  to  the  laying  of  the  main  in  the  sewer  trench, 
alleging  that  it  was  not  proper  practice  for  the  reason  that  if  a 
break  should  occur  the  water  instead  of  coming  to  the  surface, 
and  thei'eby  giving  notice  of  the  break,  would  sink  to  the  sewer 
and  follow  the  same  and  might  only  be  discovered  after  a  long 
period.  Respondent  has  a  rule  to  lay  its  main  in  the  street 
eighteen  feet  distant  from  the  curb  line.  This  would  not  cor- 
respond with  the  location  of  the  sewer  in  Fifth  street.  Respond- 
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ent  offered  to  lay  fifty  feet  of  its  main  from  Clayton  street,  and 
then  with  the  money  paid  by  applicants  lay  a  service  from  the 
end  of  said  fifty  foot  main  to  the  curb  line  where  it  would  place 
the  meter  to  be  furnished  by  complainants.  From  this  point  the 
complainants  might  carry  the  water  to  their  dwellings  in  such 
manner  as  they  determined.  This  is  not  satisfactory  to  com- 
plainants. 

It  appears  from  the  evident  c  that  the  laying  of  the  two-inch 
main  from  Clayton  street  will  meet  the  needs  of  complainants  as 
well  as  of  other  takers  of  water  in  said  square.  At  the  present 
time  they  are  the  only  persons  having  dwellings  fronting  on 
Fifth  street.  The  cost  of  laying  a  two-inch  main  268  feet  in 
length  at  present  high  prices,  according  to  an  estimate  made  by 
respondent,  would  he  .+2f>4  40.  Respondent  contends,  however, 
that  said  extension  should  be  a  six-inch  main  for  the  reason  that 
when  said  street  is  improved  and  built  upon,  the  city  would  re- 
quire a  tire  hydrant  placed  thereon,  somewhere  on  Fifth  street, 
and  that  a  six-inch  main  would  then  be  needed,  and  it  would, 
therefore,  be  necessary  to  duplicate  a  two-inch  main  if  laid.  The 
cost  of  the  268  feet  of  six-inch  main  at  present  high  prices  as 
estimated  by  respondent  would  be  $669.33.  The  expenditure  oi 
this  amount  respondent  claimed  would  be  an  unwarranted'  and 
unreasonable  expenditure  for  it  to  make. 

The  annual  amount  which  each  of  complainants  would  pay 
for  water  at  their  new  residence,  according  to  the  former  Hat 
rate  service,  would  be  $18  00,  and  according  to  the  new  schedule 
•$22.50.  Should  they  desire  to  take  service  from  respondent  by 
meter,  they  would  be  required  to  furnish  the  meter  at  their  own 
cost. 

The  only  definite  proposition  that  respondent  has  made  is 
to  lay.  at  its  own  cost,  fifty  feet  of  the  needed  268  feet  extension. 
It  was  not  definitely  shown  whether  this  was  to  be  a  two  or  six- 
inch  main.  The  locality  in  which  complainants  two  houses  are 
erected  is  improving  and  in  the  near  future  there  will  be  other 
buildings  erected  along  Fifth  street  requiring  service  from  re- 
spondent. Under  this  state  of  facts  is  the  extension  asked  for 
by  complainants  a  reasonable  one  to  be  made  by  respondent? 
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The  rule  controlling,  as  this  Commission  has  repeatedly 
held,  is.  that  where  a  public  utility  serves  a  community,  there  is 
imposed  upon  it  the  legal  duty  to  make  at  its  own  cost  all  reason- 
able extensions.  What  is  or  is  not  a  reasonable  extxension  can 
only  be  determined  from  the  facts  in  each  case.  Where  a  utility 
assumes  to  serve  a  community  it  should  consider  its  obligation  to 
serve  the  entire  district  described  in  its  charter  and  should  so 
plan  its  affairs  that  it  will  he  able  so  to  do.  within  reasonable 
grounds.  It  cannot  select  and  serve  only  the  profitable  patrons. 
Respondent  has  the  right  to  collect  a  revenue  sufficient  to  pay 
for  operation,  depreciation  and  a  fair  return  upon  its  fair  value. 
This  protection  and  return  enables  it  to  maintain  its  credit  and 
therehy  secure  additional  capital  to  make  reasonable  extensions 
and  addilions  when  and  as  needed. 

We  have  no  hesitancy  in  reaching  the  conclusion  that  under 
all  the  evidence  in  this  case  the  extension  asked  for  by  com- 
plainants is  a  reasonable  one  and  should  be  made  by  the  respond- 
ent ;it  its  own  expense.  It  should  lay  either  a  two-inch  or  six- 
inch  main  as  it  may  itself  determine.  An  order  will  issue  recpiir- 
ing  tbe  laying  of  said  main  within  sixty  days  from  the  date 
thereof. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
The  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  due  investigation  of  the  matters  and  things  involved  having 
been  had.  and  the  Commission  having  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  a  part  hereof. 

Xow,  to-wit.  March  31.  1919,  the  City  of  New  Castle  Water 
Company  is  ordered  and  directed  to  serve  the  complainants  with 
water  by  laying  from  Clayton  street,  north  wai'd  on  Fifth  street 
in  the  City  of  New  Ca.stle.  for  a  distance  of  two  hundred  and 
sixty-eight  (268)  feet,  either  a  two-inch  or  six-inch  main  as  it 
may  itself  determine. 
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And  it  is  further  ordered,  That  said  main  shall  be  laid  with- 
in sixty  days  from  the  date  of  this  order. 


BEAVER  VALLEY  WATER  COMPANY  vs.  BOROUGH  OF 

NEW  BRIGHTON 

Raffs — Water  companies — Municipalities — Jurisdiction  o)  Com- 
mission— Power  of  ('curt  to  fix  the  samp  under  Act  of  1874 
—Use  of  mains  for  domestic  and  industrial  purposes — Fire 
protection. 

Bates  fixed  by  the  ('inn mission  supersede  those  fixed  by  a 
court  of  common  pleas  under  the  Act  of  187  i . 

The  use  of  mains  for  industrial  and  domestic  purposes  does 
not  exclude  them  from  a  charge  for  fire  protection. 

An  order  of  the  Commission  which  contemplated  the  pay- 
ment by  the  borough  for  all  services  rendered  to  il  by  the  water 
company,  although  not  specifically  mentioning  each  kind  of  ser- 
vice, requires  said  borough  to  pay  for  all  water  used  for  street 
sprinkling,  sewer  flushing  or  any  other  municipal  purposes;  and 
all  such  service  should  he  rendered  on  a  meter  basis. 

Complaint  Docket  No.  2436. 

REPORT  AND  ORDER  OF  THE  COMMISSION 

BY  THE  COMMISSION.  March  31.  1919: 

The  petition  of  the  Beaver  Valley  Water  Company,  in  the 
nature  of  a  complaint,  alleges  that  pursuant  to  the  order  of  this 
Commission  made  July  15.  1916,  in  Complaints  Nos.  187  and 
188,  P.  U.  R.  1916  E..p.  962.  it  did  file  a  new  schedule  or  tariff 
of  rates  effective  January  1.  1917.  which  included  all  its  service 
to  the  borough  of  New  Brighton,  respondent.  Said  borough  con- 
tends that  the  water  company  has  no  right  to  collect  for  the  ser- 
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vice  rendered  to  it  according-  to  said  schedule  and  for  the  amounts 
specified  in  said  petition  for  the  following  reasons: 

1.  That  the  Court  of  Common  Pleas  of  Beaver  County  had 
theretofore  adjudicated,  fixed  and  determined  the  rates  which 
the  borough  .should  pay  to  the  water  company  for  the  service 
rendered  to  it  and  which  rates  so  fixed  by  said  court  have  never 
been  changed  in  any  proceeding  to  which  the  borough  was  a 
party. 

2.  That  the  said  schedule  of  rates  providing  for  specified 
amounts  for  hydrant  and  for  each  mile  of  water  main  four  inches 
or  over  are  not  lawful  because  they  are  not  included  in  the  rates 
adjudicated  by  the  court,  and  for  the  further  reason  that  said 
water  mains  are  also  used  to  conduct  water  for  domestic  and  in- 
dustrial purposes. 

3.  That  the  said  rates  did  not  apply  to  any  water  used  for 
sewer  flushing,  water  troughs,  municipal  buildings,  or  street 
sprinkling. 

4.  That  the  total  amount  collected  by  the  water  company 
under  said  new  schedule  of  rates  is  greater  than  the  sum  allowed 
it  by  the  Commission  in  its  order. 

At  the  time  of  the  hearing  counsel  for  the  borough  contended 
that  the  Commission,  under  the  provisions  of  the  Public  Service 
Company  Law,  had  no  jurisdiction  over  municipal  rat^s.  At 
the  close  of  the  hearing  it  was  agreed  by  the  parties  that  the 
matter  should  be  disposed  of  by  the  Commission  upon  the  evi- 
dence offered  and  the  statements  made  by  the  respective  counsel 
without  briefs  or  further  argument. 

"We  are  of  the  opinion  that  the  provisions  of  the  Public  Ser- 
vice Company  Law  vest  in  the  Commission  full  authority  to 
regulate  the  rates  of  all  the  service  rendered  by  a  water  company 
including  the  rates  for  service  rendered  to  a  municipality  and 
that  the  Commission  in  its  order  above  referred  to  did  exercise 
its  authority  in  that  respect  and  said  order  was  intended  to  and 
did  include  rates  for  any  and  all  service  rendered  by  the  water 
company  to  any  municipality. 

AVe  are  further  of  opinion  that  the  adjudication  of  respond- 
ent's rates  by  the  Court  of  Common  Pleas  of  Beaver  County 
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under  the  Act  of  1874  has  been  superseded  by  the  order1  of  the 
Commission  above  referred  to,  the  authority  delegated  to  the 
courts  to  adjudicate  the  reasonableness  of  water  rates  of  a  water 
company  under  the  provisions  of  the  Act  of  1874  now  being- 
vested  in  the  Commission.  The  fact  that  the  mains  four  inches 
and  over,  to  which  fire  rates  are  applied,  are  used  for  conducting 
water  for  domestic  or  industrial  purposes  does  not  exclude  such 
mains  from  those  on  which  the  charges  for  fire  service  are  based. 
While  the  said  order  did  not  specifically  mention  all  of  the  ser- 
vice rendered  by  a  water  company  to  municipalities,  it  did  pro- 
vide that  no  free  service  of  any  kind  should  be  rendered  and 
therefore  the  order  of  the  Commission  contemplated  the  pay- 
ment by  tlie  borough  for  all  service  rendered  to  it  by  the  water 
company,  including  sewer  flushing,  water  troughs,  municipal 
buildings  and  street  sprinkling.  All  said  service  should  he 
rendered  on  a  meter  basis  and  the  borough  should  permit  the 
water  company  to  attach  its  meters  to  the  flushing  tanks  or  other 
facilities  in  such  manner  that  the  amount  of  consumption  may  be 
properly  determined.  If  any  difference  of  opinion  should  arise 
between  the  parties  as  to  the  method  of  metering  or  the  basis  of 
determining  the  charges  and  consumption  of  the  service  to  the 
borough,  which  the  parties  cannot  adjust,  application  may  be 
made  to  the  Commission  therefor.  The  estimate  of  revenue  re- 
turned by  the  schedule  fixed  by  the  Commission  contemplated 
separate  payments  for  each  of  the  services  rendered  by  the  com- 
panv,  a  ml  therefore,  the  total  amount  produced  will  not  exceed 
that  fixed  by  the  Commission  in  its  former  report  and  order. 
An  order  will  issue  in  accordance  with  the  conclusions  reached 
in  this  report. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  due  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
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conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  a  part  hereof. 

Now,  to- wit.  -March  31,  1919,  the  respondent,  the  Borough  of 
New  Brighton,  is  ordered: 

(1)  To  pay  for  all  service  rendered  to  it  by  the  Beaver 
Valley  Water  Company,  including  sewer  flushing,  water  troughs, 
municipal  buildings  and  street  sprinkling. 

(2)  To  permit  the  water  company  to  attach  its  meters  to  the 
flushing  tanks  or  other  facilities  in  such  manner  that  the  amount 
of  consumption  may  be  properly  determined. 


PRANK  L.  BOWERS,  ET  AL.  vs.  SPRING  HILL  WATER  CO 

Bates — Water  com  ponies — Alleged  to  be  excessive  ami  discrimi- 
natory — Meters — Flat  rates 

Rates  Unit  have  been  in  force  for  <t  number  of  years  without 
complaint  will  not  be  set  aside  by  the  Commission  in  the  absence 
of  clear  proof  that  such  rates  are  excessive. 

There  being  only  twelve  patrons  without  meters  the  respon- 
dent teas  ordered  to  furnish  meters  and  abolish  its  fiat  ro.te,  and 
to  discontinue  its  practice  of  allowing  a  flat  rale  to  some  of  its 
metered  consumers. 

Complaint  Docket  No.  1777. 
REPORT  AND  ORDER  OF  THE  COMMISSION 

ALCORN,  Commissioner,  March  31.  1919: 

The  complainants  allege  that  the  rates  of  the  Spring  Hill 
Water  Company  are  excessive,  extortionate  and  discriminatory ; 
that  it  has  failed  to  comply  with  the  ordinance  of  the  borough 
of  Point  Marion,  Payette  county,  authorizing  the  said  water 
company  to  enter  upon  the  streets  of  the  borough  and  lay  its 
pipes ;  that  it  does  not  keep  the  fire  hydrants  and  sewer  system 
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in  good  order  and  does  not  properly  repave  the  streets  over  the 
openings. 

The  respondent  in  its  answer  denies  these  allegations. 

The  Spring  Hill  Water  Company  was  incorporated  October 
31.  1899,  with  a  capital  stock  of  $1 ,200,  consisting  of  2-4  shares  of 
a  par  value  of  $50. 

The  borough  of  Point  Marion  by  ordinance  of  September  12, 
1903,  authorized  the  water  company  to  enter  upon  the  streets  of 
the  borough  and  lay  pipes.  As  a  condition  of  this  grant  I  he 
borough  required  the  water  company  to  provide  a  sewer  system 
for  the  use  of  the  water  consumers.  The  water  company  was 
not  authorized  by  its  charter  to  construct  sewers  but  it  did  so  in 
compliance  with  its  contract  with  the  borough  and  the  question 
of  its  right  has  not  been  raised.  It  was  entitled  to  charge  one 
dollar  per  foot  front,  no  payment  to  be  less  than  $33,  when  eon- 
neetion  was  made  with  the  sewer.  The  company  was  also  re- 
quired to  supply  the  school  house  and  the  churches  then  erected 
or  that  may  be  erected  and  all  municipal  buildings  with  water 
free  of  charge,  and  to  furnish  at  its  expense  and  keep  in  order 
fire  hydrants  to  the  number  of  forty.  It  was  to  provide  three 
fire  hydrants  immediately  and  for  five  years  thereafter  no  charge 
was  to  be  made  for  water  supplied  for  fire  purposes,  and  after 
the  five  years  and  for  any  additional  hydrants  the  company 
agreed  to  charge  $20  per  annum  per  hydrant.  The  ordinance 
also  provided  that  all  consumers  should  be  metered  and  the  rate 
should  not  exceed  50  cents  per  thousand  gallons.  The  contract 
entered  into  in  pursuance  of  this  ordinance  was  to  terminate  in 
twenty  years. 

In  addition  to  asking  the  Commission  to  fix  a  reasonable 
rate  for  water  the  complainants  requested  the  Commission  to 
order  the  water  company  to  comply  with  the  said  ordinance  and 
contract. 

The  complainants  in  their  brief  admit  that  the  sewer  system 
has  been  placed  in  proper  condition  and  that  there  is  no  cause 
now  for  complaint  on  that  account.  The  evidence  showed  that 
the  respondent  did  not  properly  pave  over  the  openings  which  it 
made  in  the  streets  to  lay  its  pipes  and  that  in  some  places  there 
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were  depressions  of  as  much  as  two  inches.  The  company  was 
required  by  ordinance  to  properly  repave  over  any  openings 
which  it  made.  This  is  a  matter  that  the  borough  council  shou.d 
attend  to  and  does  not  require  this  Commission  to  make  any 
order.  The  condition  of  the  fire  hydrants  does  not  appear  to  be 
so  serious  as  to  require  any  action  by  the  Commission.  As  only 
one  or  two  were  claimed  to  be  out  of  order  the  fire  service  was  not 
interfered  with  to  any  appreciable  extent.  If  the  respondent 
company  does  not  put  the  fire  hydrants  in  proper  condition,  the 
complainants  can  call  the  matter  to  the  Commission's  attention 
and  the  company  will  be  ordered  so  to  do. 

The  important  matter  presented  is  as  to  the  reasonableness 
of  the  rates  charged  the  domestic  consumers. 

The  respondent  had  not  at  the  time  of  this  complaint  filed 
any  tariff  or  schedule  of  rates  with  the  Commission.  The  rates 
it  charged  were  those  that  had  been  in  existence  since  the  com- 
pany commenced  operations  about  1903.  It  is  provided  in 
Article  2,  Section  1  E.  of  the  Act  of  July  26,  1913,  as  follows: 

"That  whenever  any  public  service  company  shall  file 
any  tariffs  or  schedules  under  the  provisions  of  this  Act  or 
shall  participate  in  any  such  tariffs  or  schedules  so  filed,  the 
rates,  fares  and  charges  and  the  rules,  regulations  and  prac- 
tices, therein  contained,  as  against  such  public  service  com- 
pany, its  officers,  agents  and  employees,  shall  be  deemed  to 
be  the  legal  rate,  fare  or  charge  and  the  rules,  regulations 
and  practices ;  otherwise,  the  published  rate,  rules,  regu- 
lations and  practices,  if  any,  shall  lie  the  legal  rate,  fare  or 
charge,  rules,  regulations  and  practices." 

The  rates  which  have  been  charged  for  some  years  past  in 
the  absence  of  any  filed  rates  are  the  legal  rates  and  the  Com- 
mission is  to  determine  whether  those  rates  are  just  and  reason- 
able. On  March  15,  1919,  after  the  hearing  had  been  concluded 
the  respondent  filed  a  tariff  and  schedule  of  rates — the  same  as 
thai  which  had  previously  been  in  force.  The  discrimination 
alleged  is  that  some  of  the  consumers  are  metered  and  others 
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have  a  flat  rate.  The  agreement  between  the  company  and  the 
borough  requires  all  consumers  to  be  metered.  It  appears  that 
there  are  only  about  a  doezn  without  meters  and  who  have  a  flat 
rate  and  the  respondent  states  that  as  these  consumers  had  only 
one  fixture  and  there  was  some  difficulty  in  securing  meters  the 
company  concluded  to  let  them  remain  on  the  fiat  rate.  There 
is  no  unjust  discrimination  however  in  classifying  the  various 
consumers,  and  if  some  are  metered  and  some  on  a  fiat  rate  it 
does  not  create  a  discriminatory  condition.  It  is  considered 
however  a  more  equitable  way  of  determining  what  consumers 
should  pay  to  measure  the  amount  of  water  used  and  require  pay- 
ment on  that  basis.  As  there  are  only  about  a  dozen  consumers 
without  meters  the  Commission  considers  it  proper  that  tic  com- 
pany should  install  meters  for  those  consumers  and  an  order  will 
be  made  requiring  the  company  to  do  so.  It  has  been  the  prac- 
tice of  the  company  to  charge  a  flat  rate  of  50  cents  a  month  to 
some  of  the  metered  customers.  This  should  be  discontinued  as 
it  is  liable  to  produce  a  discriminatory  condition. 

The  company  has  two  rates  for  metered  service — one  for 
domestic  consumers  at  50  cents  a  thousand  gallons;  the  other  for 
industrial  at  20  cents.  There  is  also  a  rate  of  $90  a  month  to 
the  Baltimore  and  Ohio  Railroad  for  supplying  its  engines. 
There  is  also  a  fiat  rate  of  50  cents  a  month  for  some  of  the  con- 
sumers who  have  meters.  The  company  did  not  read  the  meters 
but  assumed  that  as  these  consumers  had  only  one  or  two  fixtures 
it  was  not  necessary  to  take  a  statement  of  the  meters. 

The  complainants  have  not  furnished  any  testimony  from 
which  a  fair  value  of  the  respondent's  property  can  be  deter- 
mined. They  rest  upon  the  data  submitted  by  the  company  and 
that  consists  of  a  statement  of  the  property  of  the  company,  am1 
an  estimated  value  thereof,  the  revenue  and  expenses. 

The  capital  stock  of  the  company  at  present  is  $16,800.  and 
it  was  in  evidence  and  not  contradicted  that  this  amount  was 
paid  in  cash.  The  manager  of  respondent  estimates  the  value  of 
the  investment,  including  the  sewer  system,  at  $33,700.  The 
company  submitted  a  written  statement  of  its  property  showing 
a  value  of  $50,641.75.    The  property  consists  of  two  pumps 
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operated  by  gas  engines  of  25  horse-power  each ; — a  reservoir  of 
800,000  gallons,  a  small  purifying  plant,  35,215  feet  of  water 
pipe  from  Vo  to  8  inches,  2,300  feet  of  gas  pipe  from  2  to  4  inches, 
21,225  feet  of  sewer  pipe  from  6  to  24  inches.  There  are  503 
domestic  consumers,  10  industrial  consumers,  including  the  Balti- 
more and  Ohio  Railroad  and  15  fire  hydrants  at  $20  a  year  each. 

The  income  and  operating  expenses  for  1914  to  1918  in- 
clusive are  as  follows: 


Year. 

Receipt. 

Expenses. 

Net  Income. 

1914. 

$6,123.72 

$2,545.00 

$3,623.27 

1915, 

5,696.69 

2,924.70 

2,771  .99 

1916, 

5,828 . 98 

3,670.36 

2.158.62 

1917. 

5,631 .73 

3.452.77 

1.178.96 

1918, 

5,650 . 00 

4,808.09 

841 .91 

These  receipt 

s  arc  from  the 

sale  of  water. 

It  will  be  noticed 

that  while  the  revenue  has  declined  the  expenses  have  increased 
very  much  since  1914.  The  company  has  at  times  paid  dividends 
of  10%.  The  dividends  have  not  been  declared  with  any  regu- 
larity. At  the  hearing  of  October  31,  1918.  it  was.  stated  that  no 
dividend  had  been  been  declared  for  the  year  1918.  The  ex- 
penses have  very  nearly  doubled  since  1914  and  in  1918  had  in- 
creased nearly  $1,500  over  those  of  1917. 

The  rate  of  50  cents  per  thousand  gallons  charged  to  domes- 
tic consumers  seems  high.  It  was  the  maximum  rate  fixed  by  the 
ordinance  of  the  borough  and  the  company  apparently  considered 
it  had  the  right  to  charge  the  maximum  price.  While  it  would 
appear  that  this  rate  is  high  we  have  not  sufficient  data  before 
us  to  determine  whether  it  produces  more  than  the  fair  return 
to  which  the  respondent  would  be  entitled.  If  we  assume  the 
statement  of  revenue  and  expenses  for  1918  furnished  by  the 
company  to  be  correct,  and  no  evidence  has  been  submitted  to 
contradict  it,  the  net  balance  of  $841.91  would  not  appear  suf- 
ficient to  produce  a  fair  return  upon  the  investment  and  provide 
for  depreciation.  This  rate  has  been  in  existence  since  1903  and 
no  complaint  had  previously  been  filed  against  it.  It  was  in- 
cumbent on  these  complainants  to  prove  that  the  rate  was  \uijust 
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or  unreasonable.  This  they  have  failed  to  do.  Considering  that 
in  recent  years  the  costs  of  operation  have  considerably  increased 
this  is  not  an  opportune  time  to  declare  that  a  rate  which  has 
been  in  existence  for  some  years  without  objection  is  unjust  or 
unreasonable,  unless  the  evidence  is  convincing.  We  are  unable, 
under  the  evidence  produced,  to  find  that  the  rate  is  unjust  or 
unreasonable  and  the  complaint  as  to  the  rate  will  be  dismissed. 
An  order  will  be  entered  requiring  the  respondent  to  provide 
meters  for  all  domestic  consumers  and  to  discontinue  the  practice 
of  allowing-  a  flat  rate  for  metered  consumers.  Meters  to  be  fur- 
nished and  installed  by  the  company  at  its  expense,  the  cost  of 
any  plumbing  necessary  to  prepare  the  pipe  for  the  setting  of 
the  meter  or  of  any  valves  or  stop-cocks  required  shall  be  borne 
by  the  consumer. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  due  investigation  of  the  matters  and  things  involved  having 
been  had.  and  the  Commission  having  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  ami 
made  a  part  hereof. 

Now,  to-wit,  March  31.  1919.  the  respondent,  the  Spring- 
nil  1  Water  Company,  is  ordered: 

ili  To  furnish  and  install,  at  its  own  expense,  meters  for 
all  its  domestic  consumers ;  the  cost  of  any  plumbing  necessary 
to  prepare  pipe  for  the  setting  of  the  meter  or  of  any  valves  or 
stop-eoeks  required,  to  be  borne  by  the  consumer. 

i  2)  To  discontinue  the  practice  of  allowing  a  Hat  rate  for 
metered  consumers. 

And  it  is  further  ordered :  That  as  to  the  remainder  of  the 
complaint,  the  same  be,  and  hereby  is,  dismissed. 
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THOMAS  A.  KENNEDY  ET  AL.  vs.  TROUT  RUN  WATER 

CO. 

Kates — Water  com /unties — Flat  rates — Meters — Two  families  in 
one  house — Tariff  ordered  filed. 

When  there  is  but  one  meter  in  a  house  occupied  by  lien 
families  the  respondent  man  not  charge  a  flat  rate  for  each 
family. 

Respondent  was  also  ordered  to  file  a  tariff  of  rates,  rules 
and  regidations  can  fine/  all  classes  of  service. 

Complaint  Docket  No.  261] 

REPORT  AND  ORDER  OF  THE  COMMISSION. 

ALCORN,  Commissioner,  March  31,  1919: 

The  complainants  own  a  three  story  house  in  the  Borough 
of  Duncannon.  It  has  two  entrances  on  High  street,  one  through 
a  reception  hall  leading  directly  to  complainants'  quarters,  and 
the  other  a  store  entrance  between  two  hulk  windows  leading  to 
two  rooms  at  present  rented  to  a  man  and  wife.  These  two 
rooms  back  of  the  store  are  used  as  living  and  sleeping  quarters 
and  for  house  keeping  purposes.  Other  rooms  in  the  house  on 
the  third  floor  are  rented  to  hoarders.  It  is  one  building  and 
has  one  meter. 

For  some  years  the  Trout  Run  Water  Company  charged  the 
complainants  $10  a  year  for  water.  This,  according  to  the  evi- 
dence, was  a  rate  properly  a  minimum  but  in  practice  a  fiat  rate 
which  entitled  the  consumer  to  50,000  gallons  of  water.  The 
water  company  did  not  read  the  meter  but  assuming  that  no 
more  than  50,000  gallons  would  be  consumed  sent  the  complain- 
ants a  bill  for  $10  annually.  This  continued  for  sometime  but 
was  charged  in  the  last  bill  sent  and  another  flat  rate  of  $5  was 
added,  making  it  $15,  because  as  the  company  claimed,  it  was 
entitled  under  its  rules  to  charge  this  additional  flat  rate  for 
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what  it  called  a  tenement,  meaning  the  two  rooms  in  the  rear  of 
the  store  used  for  housekeeping. 

The  tariff  filed  by  the  company  does  not  contain  any  rate 
for  meter  service,  merely  stating  under  the  title  Meters— 
"Special  Rates." 

It  appears  to  have  been  the  practice  of  the  company  to 
charge  a  minimum  of  $10,  allowing  a  consumption  of  50,00(1  gal- 
lons, and  an  additional  minimum  charge  of  $5  for  a  second 
family,  allowing  25,000  gallons.  Tf  the  complainants  were 
charged  under  the  tariff  the  rates  according  to  the  fixtures  in 
stalled  they  would  have  to  pay  probably  .+'24  under  the  fiat  rates, 
so  that  the  charge  of  $15  would  appear  to  be  reasonable.  How- 
ever, as  the  property  is  metered,  charging  two  minimum  rates, 
where  there  is  one  meter,  cannot  b?  approved  as  a  proper 
manner  of  regulation.  The  water  company  should  have  read  the 
meter  and  charged  according  to  the  amount  of  water  consumed. 
An  examination  of  the  meter  showed  it  to  be  in  had  condition, 
very  badly  rusted,  so  that  it  evidently  failed  to  register.  It 
should  be  put  in  order  by  the  company. 

In  our  opinion  the  respondent  is  not  justified  in  making 
two  minimum  charges  for  the  one  property  when  there  is  one 
meter  and  the  complaint  in  this  case  will  lie  sustained  and  the 
company  directed  to  charge  the  complainants  the  one  minimum 
charge  according  to  its  previous  custom. 

Tlie  company  is  further  ordered  to  hie  with  the  Commis- 
sion within  thirty  days  a  complete  tariff  of  rates,  rules  and 
regulations  covering  all  the  services  rendered  by  it  and  post  and 
publish  the  same  in  accordance  with  the  Act  of  Assembly  and 
the  Rules  of  the  Commission. 

Order 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  tile,  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  due  investigation  of  the  matters  and  things  involved  having 
been  had.  and  the  Commission  having  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
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conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  a  part  hereof. 

Now,  to-wit,  March  31,  1919,  the  respondent,  the  Trout  Run 
Water  Company,  is  ordered  : 

(1)  To  repair  immediately  the  meter  installed  in  the  prop- 
erty of  the  complainants. 

(2)  To  read  the  meter  and  charge  according  to  the  amount 
of  water  consumed. 

(3)  To  make  but  one  minimum  charge,  when  there  is  but 
one  meter,  according  to  previous  custom. 

(4)  To  file,  pest  and  publish,  in  accordance  with  Tin-  Public 
Service  Company  Law  and  the  Rules  of  the  Commission,  within 
thirty  days  from  the  date  of  this  order,  a  complete  tariff  of  rate'-, 
rules,  and  regulations,  covering  all  the  services  rendered  by  it. 



( ALENDAR  OF  SESSIONS  FOR  THE  WEEK  BEGINNING 
MONDAY,  APRIL  14.  1919. 

Monday,  April  14.  1.30  P.  M. 

IIarrisburg 
Arguments 

C.  2591.  Nick  Bilusieh  vs.  United  Natural  Gas  Company. 
In  re:  Alleged  inadequate  and  insufficient  service  in  the  borough 
of  Farrell,  Mercer  county. 

C.  2663.  Henry  C.  Dyer  vs.  Philadelphia  Rapid  Transit 
Company.  In  re:  Alleged  unlawful  and  illegal  construction  and 
operation  of  street  railway  within  the  boundaries  of  Logan 
Square.  Philadelphia.  (Demurrer.) 

Hearings 

M.  C.  1048-1919.  Contract  between  Delaware  and  Hudso.-i 
Company  and  the  city  of  Carbondale,  Lackawanna  county, 
granting  the  city  permission  to  construct,  maintain  and  operate 
a  6-inch  terra  cotta  sewer  pipe  under  land  of  said  company  from 
M  pi  int  on  Mitchell  avenue  to  a  point  near  Gravity  avenue  and 
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i>n  8-inch  terra,  cotta  sewer  pipe  from  said  point  near  Gravity 
avenue  to  a  point  on  Dickson  street  in  said  city. 

A.  2431-1919.  Application  of  the  Bell  Telephone  Company 
of  Pennsylvania  for  approval  of  agreement  between  said  com- 
pany and  the  Eastern  Pennsylvania  Railways  Company,  provid- 
ing for  the  joint  use  of  certain  facilities  located  in  the  city  of 
Pcttsville,  township  of  Norwegian  and  borough  of  St.  Clair. 
Schuylkill  county. 

A.  2434-1919.  Application  of  the  Warren  Light  and  Power 
Company,  et  al.,  for  approval  of  the  agreement  between  said 
company,  the  Union  Telephone  Company  of  Erie  and  the  War- 
ren Street  Railway  Company,  providing  for  the  joint  use  of 
certain  facilities  located  on  Third  street  in  the  borough  of  War- 
ren. 

Wednesday,  April  16.  9.30  A.  M. 

Harrisbueg 

C.  2555.  Maxwell  Krause.  et  al..  vs.  The  Heights  Water 
Company.  In  re:  Alleged  inadequate  service,  unsanitary  con- 
dition of  water  and  excessive  rales  in  the  city  of  Lebanon. 

C.  2562.  The  Heights  Water  Company  vs.  Lebanon  Con- 
solidated Water  Company.  In  re :  Alleged  inadequate  supply 
and  unsanitary  condition  of  water  furnished  for  domestic  pur- 
poses to  residents  of  the  8th  ward,  city  of  Lebanon. 

C.  2570.  Harry  D.  Levan.  et  ah.  vs.  City  of  Lebanon.  In 
re:  Alleged  inadequate  and  insufficient  supply  of  water  in  the 
8th  ward,  city  of  Lebanon. 

C.  2507.  AVilliam  Borgner.  et  ah,  vs.  Lebanon  Consolidated 
Water  Company.  In  re:  Alleged  unsanitary,  inadequate  and 
insufficient  water  supply  in  the  9th  ward,  city  of  Lebanon. 

C.  2263.  Borough  of  McConnellsburg  vs.  McConnellsburg 
Water  Company.  In  re :  Alleged  unjust  and  unreasonable  in- 
crease in  rates  for  water  service  and  changes  in  method  of 
charging  in  said  borough. 

C.  2709-1919.  McClellan  Wenrich  vs.  The  Pennsylvania 
Railroad  Company.   In  re :  Alleged  dangerous  grade  crossings  a1 
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North  Market  street  and  West  Pine  street  in  the  borough  of 
Selinsgrove. 

C.  2721-1919.  A.  W.  Duy,  Receiver,  North  Branch  Transit 
Company  vs.  C.  W.  Cotner.  In  re:  Alleging,-  that  respondent 
is  operating  ante  buses  as  a  common  carrier  between  the  town 
of  Bloomsburg  and  the  borough  of  Berwick,  Columbia  county, 
without  first  having-  obtained  a  certificate  of  public  convenience. 

M.  C.  1034-1919.  Contract  between  the  Honesdale  Consoli- 
dated Light,  Heal  and  Power  Company  and  the  borough  ox 
Honesdale,  Wayne  county,  for  lighting  the  streets  of  said  bor- 
ough for  a  period  of  three  years. 

M.  C.  1035-1919.  Contract  between  the  Duquesne  Light 
Company  and  the  borough  of  Liberty,  Allegheny  county,  for 
lighting  the  streets  of  said  borough  for' a  period  of  five  years. 

A.  2270-1919.  Application  of  the  United  States  Pipe  Line 
Company  for  approval  of  right  to  take  up  and  sell  certain  pipe 
lines,  comprising  a  4-inch  oil  pipe  line  from  Oil  City  to  Titus- 
vile  and  a  .Vineh  line  from  Warren  to  Marcus  Hook. 

A.  2189-1918.  Application  of  the  Pittsburgh,  Neville 
Island,  and  Coraopolis  Railway  Company,  el  a].,  for  approval 
of  the  construction,  operation  and  maintenance  of  a  crossing  at 
grade  at  point  where  tracks  and  right  of  way  of  said  company 
cross  tracks  and  rigid  of  way  of  the  Pittsburgh  and  Lake  Erie 
Railroad  Company  and  the  Pittsburgh,  Chartiers  and  Youghio- 
gheny  Railroad  Company  on  Neville  Island,  Allegheny  county. 
(Continued  hearing.) 

A.  2382-1919.  Application!)  of  the  Newport  and  Sherman's 
Valley  Railroad  Company  for  permission  to  make  effective  on 
less  than  statutory  notice  P.  S.  C.  Pa.  76,  superseding  and  in- 
creasing the  rates  prescribed  in  order  of  the  Commission  dated 
May  28,  1918. 

A.  2388-1919.  Application  of  the  Wharton  Power  Com- 
pany and  the  West  Penn  Power  Company  for  approval  of  the 
sale  of  the  property,  franchises,  etc..  of  the  former  to  the  latter 
company. 

A.  2389-1919.  Application  of  the  Stewart  Power  Company 
and  the  West  Penn  Power  Company  for  approval  of  the  sale 
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of  the  property,  franchises,  etc.,  of  the  former  to  the  latter  com- 
pany. 

A.  2390-1919.  Application  of  the  Springfield  Power  Com- 
pany and  the  West  Perm  Power  Company  for  approval  of  the 
sale  of  the  property,  franchises,  etc..  of  the  former  to  the  latter 
company. 

A.  2391-1919.  Application  of  the  Salt  Lick  Power  Com- 
pany and  the  West  Penn  Power  Company  for  approval  of  the 
sale  of  the  property,  franchises,  etc..  of  the  former  to  the  latter 
company. 

A.  2392-1919.  Application  of  the  Markleysburg  Power 
Company  and  the  West  Penn  Power  Company  for  approval  of 
the  sale  of  the  property,  franchises,  etc..  of  the  former  to  the 
latter  company. 

A.  2393-1919.  Application  of  the  Aleppo  Power  Company 
and  the  West  Penn  Power  Company  for  approval  of  the  sale  of 
the  property,  franchises,  etc..  of  the  former  company  to  the  lat- 
ter company. 

A.  2394-1919.  Application  of  the  Center  Power  Company 
and  the  West  Penn  Power  Company  for  approval  of  the  sale  of 
the  property,  franchises,  etc.,  of  the  former  to  the  latter  com- 
pany. 

A.  2395.-1919.  Application  of  the  Gilmore  Power  Company 
for  approval  of  the  sale  of  the  property,  franchises,  etc..  of  the 
former  to  the  latter  company. 

A.  2396-1919.  Application  id'  the  Morris  Power  Company 
and  the  West  Penn  Power  Company  for  approval  of  the  sale 
of  the  property,  franchises,  etc..  of  the  former  to  the  hitler  com- 
pany. 

A.  2397-1919.  Application  of  the  Richhill  Power  Company 
and  th-  West  Penn  Power  Company  for  approval  of  the  sale  of 
the  property,  franchises,  etc..  of  the  former  to  the  latter  com- 
pany. 

A.  2398-1919.  Application  of  the  Springhill  Power  Com- 
pany and  the  West  Penn  Power  Company  for  approval  of  the 
sale  of  the  property,  franchises,  etc.,  of  the  former  to  the  latter 
company. 
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A.  2399-1919.  Application  of  the  Wayne  Power  Company 
and  the  West  Penn  Power  Company  for  approval  of  the  sale  of 
the  property,  franchises,  etc.,  of  the  former  to  the  latter  com- 
pany. 

A.  2400-1919.  Application  of  the  Jackson  Power  Company 
and  the  West  Penn  Power  Company  for  approval  of  the  sale  of 
the  property,  franchises,  etc.,  of  the  former  to  the  latter  com- 
pany. 

A.  2401-1919.  Application  of  the  Greysville  Power  Com- 
pany and  the  West  Penn  Power  Company  for  approval  of  the 
sale  of  the  property,  franchises,  etc..  of  the  former  to  the  latter 
company. 

A.  2402-1919.  Application  of  the  Mount  Morris  Power 
Company  and  the  West  Penn  Power  Company  for  approval  of 
the  sale  of  the  property,  franchises,  etc..  of  the  former  to  the 
latter  company. 

A.  2403-1919.  Application  of  the  Henry  Clay  Power  Com- 
pany and  the  West  Penn  Power  Company  for  approval  of  the 
sale  of  the  property,  franchises,  etc..  of  the  former  to  the  lat- 
ter company. 

A.  2404-1919.  Application  of  the  Manor  Electric  Corpora- 
tion and  the  West  Penn  Power  Company  for  approval  of  the  sale 
of  the  property,  franchises,  etc.,  of  the  former  to  the  latter  com- 
pany. 

A.  2405-1919.  Application  of  the  Westmoreland  Electric 
Corporation  and  the  West  Penn  Power  Company  for  approval 
of  the  sale  of  the  property,  franchises,  etc..  of  the  former  to  the 
latter  company. 

Thursday,  April  17.  9.30  A.  M. 

Harrisblrg 

M.  C.  1037-1919.  Contract  between  the  West  Penn  Power 
Company  and  the  borough  of  P>elle  Vernon,  Fayette  county,  for 
lighting  the  streets  of  said  borough  for  a  period  of  five  years. 

A.  2419-1919.  Application  of  the  Maryland  and  Pennsyl- 
vania Railroad  Company  and  the  York  Terminal  Railway  Com- 
pany for  approval  of  agreement  between  said  companies  pro- 
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riding  for  the  lease  of  the  property  of  the  latter  company  to  the 
former. 

Philadelphia 
10.00  A.  M. 

C.  2628.  Ferdinand  F.  C.  Meissner  vs.  Prankford,  Taeony 
and  Holmesburg  Street  Railway  Company.  In  re:  Alleged  in- 
adequate and  insufficient  service  and  unjust  and  unreasonable 
increase  in  rates  of  fare. 
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Legislature 

WEEKLY  LETTER. 


The  Legislature  adjourned  Wednesday  of  this  week 
until  April  21,  because  of  the  illness  of  Governor  Sproui, 
who  is  recuperating  at  Hot  Springs,  Va.,  and  to  observe  the 
Easter  vacation,  after  advancing  the  calendars  of  both 
House  and  Senate  materially  and  disposing  of  a  number  of 
hearings  on  liquor  bills  and  others  of  less  importance.  One 
of  the  big  developments  following  the  recess  will  be  the 
hearing  at  which  the  opponents  of  compensation  law 
changes  will  come  to  the  Capitol  to  attend  in  large  num- 
bers. They  have  very  distinct  ideas  concerning  some  of 
the  amendments  proposed  at  the  conference  held  some 
time  since  and  will  be  prepared  to  voice  them  in  no  uncer- 
tain terms.  It  is  expected  that  some  of  the  biggest  author- 
ities on  compensation  in  the  State  will  be  present  and  the 
hearing  promises  to  be  lively. 

The  various  liquor  bills  before  the  House  Law  and 
Order  Committee  will  be  reported  one  way  or  another  di- 
rectly after  the  Legislature  gets  together  again.  The  com- 
mittee announces  that  there  will  be  no  further  hearings  and 
that  it  is  prepared  to  make  reports  soon  after  the  Eastei* 
vacation. 

The  House  put  up  to  the  Governor  two  bills  having  to 
do  in  an  important  way  with  State  printing  and  it  is  re- 
garded as  certain  he  will  sign  them  both,  they  having 
borne  the  administration's  stamp  of  approval  all  through 
the  session.  One  requires  department  reports  to  be 
printed  every  two  years  instead  of  every  year,  as  now,  and 
it  is  expected  to  save  thousands  of  dollars  in  printing  bills. 
The  other  systematizes  and  rearranges  the  whole  State 
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printing  program  and  is  intended  also  to  be  a  big  money 
saver. 

The  House  passed  bill  permitting  elevator  com- 
panies chartered  in  other  states  to  hold  real  estate  in  Penn- 
sylvania and  another  requiring  all  traction  engines  to  be 
equipped  with  spark  arresters.  The  Hess  "blue  sky"  bill, 
which  in  a  modified  form  will  be  the  administration's  anli- 
stcck-fraud  bill,  was  postponed. 

In  all  the  week  produced  nothing  sensational  in  the 
way  oi  legislative  action  and  nothing  particularly  new  de- 
veloped in  the  way  of  business  bills  or  policies. 


BILLS  PRESENTED  WEEK  OF  APRIL  7,  1919. 

Workmen 's  Comix  nsatioiv 

House  1301 — Fowler — Relative  to  contracts  with  minors  ille- 
gally employed. 

House  1307 — Dithrich — Including  volunteer  firemen  under 
Compensation  Act. 

Insurance. 

Senate  723 — Patton — Relative  to  revocation  of  licenses  of 
foreign  companies  whose  states  do  not  license  Pennsylvania  com- 
panies. 

House  1237 — Perry — Authorizing  Insurance  Commissionei- 
to  revoke  certificates  of  authority  and  refuse  to  grant  the  same 
to  companies  of  any  state  which  refuses  to  permit  like  companies 
of  this  state  to  do  a  similar  business  in  said  state. 

House — 1296 — Patterson — Requiring  reserves  from  title  in- 
surance companies. 

Banking. 

House  1297 — Hess — Regulating  the  sale  of  securities  ami 
licensing  dealers  thereof,  under  certain  penalties. 
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Miscellaneous. 

Senate  798 — Dai.r — Governing  patenting  of  islands. 
Senate  717 — Craig — Establishing  a  minimum  wage  com- 
mission. 

House  1231 — Dawson  Tax  on  the  transfer  of  stock  of  any 
corporations  passing  from  certain  decedents,  and  making  it  un- 
lawful to  transfer  same  until  tax  be  paid. 

House  1252  and  1253 — Stadlaneh  r — Joini  resolution  pro- 
posing an  amendment  to  Art.  9  of  the  Constitution  of  Pennsyl- 
vania. 

Bills  Approved. 

Senate  Nos.  144,  262,  263.  324. 

House  Nos.  14.  136,  188,  189.  244,  345,  677. 

Bills  Vetoed. 

Senate  Nos.  27,  51,  52,  59.  94.  100,  118,  188,  208. 

House  Nos.  7,  17.  25,  139.  179.  344,  409,  425,  536,  593,  586. 

667. 

Shi! us  of  Bills  Previously  Reported  in  Department  Reports 

of  Pennsylvania. 

The  only  change  in  the  status  of  bills  previously  reported 
is  as  follows : 

Senate  392 — Passed  second  reading. 
Senate  399 — Passed  second  reading. 

Senate  675 — Passed  second  reading  and  recommitted  to 
Committee  on  Judiciary  General. 

House  193 — Passed  third  reading.  Put  on  postponed  calen- 
dar. 

House  540 — Passed  first  reading. 
House  932 — Passed  second  reading. 
House  966 — Passed  third  reading. 

House  1175 — Passed  first  reading.  Recommitted  to  Com- 
mittee on  Judiciary  General. 
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State  Highway  Department 

V  .  J 

ROAD  CONTRACT  AWARDS. 

Clinton  County.  Chapman  Township,  Route  105;  18.740  feet 
of  reinforced  concrete  pavement : 

Miller  Construction  Company.  Punxsutawney,  $108,746.20 

Crawford  County.  West  Mead  and  Woodcock  Townships. 
Route  84;  17.693  feet  of  reinforced  concrete  pavement: 

Baldwin  and  Welcomer.  Union  City,  Pa  $114,759.08 

Elk  Contv.  Ridgway  Township.  Rout.-  No.  97  ;  29,667  feet  of 

reinforced  concrete  and  hillside  vitrified  brick  pavement. 

Miller  Construction  Company,  Punxsutawney.  $249,176.00 


MATERIALS. 
Atlantic  Refining  Co.,  Philadelphia: 

District  No.  1 — 609.410  gallons  bituminous  materials  Class 
C.  at  $0.1121  ;  28.300  gallons.  Class  H.  at  $0.1188 :  District  No. 
2—295,148  gallons.  Class  C,  at  $0.1158;  13.300  gallons.  Class  H. 
at  $0.1230;  District  No.  3—730,642  gallons.  Class  0.  at  $0.1165; 
66,933  gallons.  Class  H.  at  $0.1256 ;  District  No.  4—534.290  gal- 
lons. Class  C,  at  $0.1172  ;  District  No.  5—557.904  gallons.  Class 
C.  at  $0.1192;  District  No.  5—449.900  gallons.  Class  C.  at 
$0.0891. 

The  figure  last  given  represents  the  price  for  furnishing 
only.  The  other  figures  are  prices  for  furnishing  and  applica- 
tion of  the  materials. 

The  Barrett  Company.  Philadelphia: 

District  No.  1—747.900  gallons.  Class  D  (dust  layer),  at 
$0.1170;  District  No.  2—270.453  gallons.  Class  D,  at  $0.1265. 
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U.  G,  I.  Contracting  Co.,  Philadelphia: 

District  No.  3—698.585  gallons.  Class  D.  at  $0.1259. 

Barrett  Manfacturing  Co.,  Pittsburgh  : 

District  No.  4—48,100  gallons.  Class  D.  at  $0.1274;  District 
No.  5—14,600  gallons.  Class  D,  at  $0.1274 ;  District  No.  5—6.500 
gallons.  Class  D.  at  $0.0973  (furnished  only). 


BIDS  OPENED. 

Bids  were  opened  April  11  in  the  State  Highway  Depart- 
ment for  fifteen  road  construction  projects,  aggregating  approx- 
imately fifty-five  miles.  The  proposed  improvements  are  located 
in  twelve  counties:  Allegheny.  Bradford,  Franklin.  Fulton.  Jef- 
ferson, Northumberland,  Pike,  Lackawanna,  McKean,  Somerset, 
Berks  and  Lebanon  Counties. 

The  bids  were  ordered  tabulated  and  checked  and  award  of 
contracts  will  be  announced  later. 
Following  are  the  bids  submitted: 

Allegheny  County,  State  Highway  Route  70;  Springdale  Bor- 


ough; 6.915  feet  of  reinforced  concrete: 

J.  I.  Dick.  Scottdale   $100,041.60 

Dravo  Construction  Company.  Pittsburgh   101,769.10 

Henry  Heilman,  Pittsburgh   114,603.18 

Federal  Construction  Co..  Pittsburgh   109.295.40 

State  Construction  Co.,  New  Kensington,    105.964.75 

T.  H.  Gill  Company,  Binghamton,  N.  Y   106,868.80 

John  F.  Casey  Company,  Pittsburgh   114,651.64 

Geo.  S.  White  Company,  Pittsburgh   113,482.10 

Booth  and  Flinn,  Ltd.,  Pittsburgh   460.218.32 

Allegheny  County.  State  Highway  Route  72.  Hampton  and  Rich- 
land Townships;  43,391  feet  of  bituminous  surface  course 
on  a  concrete  foundation: 

Thomas  Cronin  Co..  Pittsburgh,    $502,229.80 

Booth  and  Flinn,  Ltd.,  Pittsburgh   460,218.32 

Donald  McNeil  Co.,  Pittsburgh   443,307.35 
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The  bid  of  M.  O'Herrou  Company,  of  Pittsburgh,  on  the  above 
project  was  irregular  and.  consequently,  was  rejected. 

Bradford  County.  Route  17.  Monroe  and  Towanda  Townships, 

16,362  feet  of  bituminous  surface  course  on  a  concrete 
foundation  : 

Towanda  Construction  Company.  New  Albany.  Pa..  $1 53,435 . 36 

T.  W.  Reilly  &  Company.  Lancaster   177,158.64 

Mayer.  Blair  Construction  Co..  Inc..  Erie   155, 3'20.56 

Union  Paving  Company.  New  York  City   221.165.63 

Valley  Construction  Company.  Athens.  Pa   155.5SU.76 

Home  &  Devling.  Galeton.  Pa   154.761.76 

Lane  Construction  Company.  Meriden,  Conn   152.292.75 

T.  H.  Gill  Company.  Binghamton.  N.  Y   146.440.92 

Constantin  Construction  Co..  Buffalo,  N.  Y   147.705.71 

B.  G.  Coon  Construction  Company,  Luzerne,  Pa.,.  .  151,624.81 

Union  Paving  Company.  Philadelphia   147,062.37 

Warren  Moore  and  Company,  Philadelphia   172.499.65 

Dale  Engineering  Company.  Ltica.  N.  Y   159,575.46 

Franklin  County.  Washington  and  Quincy  Townships.  State-aid 
Applications  Numbers  5S4  and  5S5  ;  800  feet  of  reinforced 
concrete : 

Fish  and  Young.  Philadelphia   $59,801.14 

Hamilton.  Kapne'k  Construction  Co..  Philadelphia.  58,969.66 

Bennett  and  Randall,  Lebanon.  Pa   54,119.10 

T.  W.  Reilly  Company.  Lancaster   47.975.84 

Warren  and  Gearhart.  Franklin;  Pa   57,740.62 

Bester.  Long  and  Company.  Hagerstown,  Md..  .  .  47.456.40 

Snyder.  Phillips  Company.  Philadelphia   52,294.04 

R.  T.  and  C.  D.  Stewart  Contracting  Co..  Easton.  .  78,677.78 

J.  B.  Trexler.  Reading   49.437.62 

Burgess  and  Dorrier.  Scottsville.  Va   43,958.50 

Fulton  County,  State  Highway  Route  39,  Licking  Creek  Town- 
ship. 15.020  feet  of  reinforced  concrete: 

Mason  and  Hanger  Company.  Chambersburg  $148,630.85 

Claiborne.  Johnston  &  Company.  Baltimore.  Md...  .  158,403.70 
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R.  T.  &  C.  D.  tSewart  Company.  Easton,  Pa   282,581.3s 

Lynch  Construction  Company,  Philadelphia   171,868.00 

Snyder  Phillips  Company,  Philadelphia   131,305.36 

Jefferson  County,  State  Highway  Route  64.  Rose  and  Union 
Townships ;  20,720  feet  of  bituminous  surface  course  on  a 
concrete  foundation  and  Hillside  vitrified  brick : 

Dale  Engineering  Company,  Utica,  N.  Y   $205,048.98 

Redband  Construction  Company,  Bethlehem,  Pa.,  .  243,405.05 
Raymond  Concrete  Pile  Company,  of  New  Jersey. 

New  York  City,    236,107.24 

Union  Paving  Company,  Philadelphia   227,590.32 

Northumberland  County.  West  Chillisquaque  Township.  State 
Highway  Route  18 ;  20,366  feet  of  bituminous  surface 
course  on  a  concrete  foundation  : 

Union  Paving  Company.  New  York   $152,853.46 

Mayer.  Blair  Construction  Co.,  Erie   153,523.17 

Eastern  Paving  Company,  Philadelphia   136.588.00 

B.  G.  Coon  Construction  Company.  Luzerne,  Pa.,  .  132.299.45 

Union  Paving  Company.  Philadelphia   131,171.86 

Dale  Engineering  Company,  Utica,  N.  Y.,   145,758.90 

Walter  A.  Godcharles.  Milton,  Pa   129,500.34 

The  bid  of  Fiss  and  Christiano,  of  Shamokin  Dam.  Pa.,  was 
rejected  because  it  did  not  comply  witli  the  regulations  of  the 
State  Highway  Department,  governing  bids. 

Pike  County,  Milford  ami  Westfall  Township,  State  Highway 
Route  8;  29,546  feet  of  bituminous  surface  course  on  a  con- 
crete foundation  : 

Lane  Construction  Co.,  Meriden.  Conn.   $242,823.40 

Raymond  Concrete  Pile  Co.  of  New  Jersey,  New 

York,    275,518.48 

Union  Paving  Company,  Philadelphia,    207,113.89 

Union  Paving  Company,  New  York  City,   238,550.75 

J.  P.  S.  Construction  Company,  Philadelphia,  ....  244,538.06 
O'Brien-  Brothers,  Avoea,  Pa.,    206.693 .  05 
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H.   B.   Sproul   (/(instruction   Company.  Peekskill, 

N.  Y.,    199,826.65 

Rosoff  Engineering  Company.  New  York.  N.  Y.,  .  .  369,090.00 

R.  D.  Richardson  Construction  Co.,  Seranton   231,238.76 

E.  P.  Arbogast,  Stroudsburg,  Pa   254,626.62 

8.  Leonard  Cyphers,  South  Bethlehem,  Pa   314,413.45 

Schunnemunk  Construction  Co.,  Highlands  Mills,  307,409.75 
Smith,  McCormick  Co.  &  Mclnerney  &  McNeil, 

Easton   272,368 . 84 

Dale  Engineering  Company,  Utica,  N.  Y   217,450.28 

Lackawanna  County,  Moscow  Borough,  State  Highway  Route 

168  ;  8.916  feet  of  bituminous  surface  course  on  a  concrete 
foundation  and  Hillside  vitrified  brick: 

P.  J.  Boyle  Company,  Wilkes-Barre,  Pa   $74,475.25 

Smith,  McCormick  Company  and  Mclnerney  &  Mc- 
Neil Company,  Easton,  Pa.   79,516.00 

Union  Paving  Company,  Philadelphia   74,285 .  85 

Gaynor  Contracting  Company.   Scranton   78.993.76 

II.  P.  Sproul  Construction  Co..  Peekskill.  N.  Y.,  .  72,230.60 

Molloy  &  Murray  Contracting  Co.,  Yonkers,  N.  Y.,  85,614.75 

Richardson,  Hand  Company.  Wilkes-Barre   74.782.57 

T.  W.  Reilly  Company  &  Co..  Lancaster,  Pa   88.940.40 

M.  J.  Malloy,  Sugar  Notch,  Pa   74,295.30 


Lackawanna  County,  Dunmore  Borough  and  Roaring  Creek 
Township,  State  Highway  Route  168;  28,815  feet  of  bitum- 
inous surface  course  on  a  concrete  foundation  and  Hillside 


vitrified  brick : 

Richardson  Hand  Company,  Wilkes-Barre,    $251,754.91 

P.  G.  Boyle  Construction  Company.  Wilkes-Barre,  311.796.48 

Union  Paving  Company,  Philadelphia   259,369.12 

Dale  Engineering  Company.  Utica,  N.  Y   322,532.20 

H.  B.  Sproul  Construction  Co..  Inc..  Utica,  N.  Y„  .  287,126.90 

O'Brien  Brothers,  Avoca   239,591.90 

McKean  County,  Otto  Township,  State  Highway  Route  96;  9,934 
feet  of  vitrified  brick  : 

Louis  H.  Gipp,  Buffalo,  N.  X,   $154,400.00 

Foundation  Company,  New  York  City   155,373.50 
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The  bid  of  A.  J.  Barry,  of  Bradford,  Pa.,  on  the  above  pro- 
ject was  rejected  because  it  was  unsigned. 

Somerset  County,  Somerset  Township,  State  Highway  Route 
364;  6.675  feet  of  reinforced  concrete  and  Hillside  vitrified 


brick : 

Vipond  Construction  Co.,  Altoona.  Pa   $59,921.70 

Thermic  Coal  and  Supply  Co..  Hollidaysburg   64.114.35 

William  C.  Evans.  Ambler,  Pa.,    64,715.25 

Trimpey  &  Whipkey,  Caselman.  Pa   69,596.30 

Harrison  and  Company,  Inc.,  Derry,  Pa.,    63,616.0') 

Dawson  Construction  Co.,  Connellsville,  Pa   64,388.90 

Frank  A.  Zeigler,  Somerset.  Pa   69,851.95 


On  the  following  three  jobs  the  bids  are  for  the  putting 
down  of  a  two-inch  (2-inch)  bituminous  surface  course  on  a 
foundation  preferred  by  the  State  Highway  Department. 

Berks  County.  Heidleberg,  Lower  Heidelberg,  South  Heidelberg 
and  Marion  Townships.  State  Highway  Route  149;  39,824 
feet  of  bituminous  mixtures  on  a  prepared  broken  stone 


base : 

Union  Paving  Company,  Philadelphia,    $72,479.68 

Booth  &  Flinn.  Ltd.,  Pittsburgh   102,745.92 

Ambler,  Davis  Company,  Philadelphia   105,931.84 

Lane  Construction  Co.,  Meriden,  Conn   122,657.92 

Keystone  Paving  &  Constr.  Co..  Philadelphia   146,552.32 

Eastern  Paving  Company,  Philadelphia   103.542.40 

H.  B.  Sproul  Constr.  Co.,  Inc.,  Peekskill,  N.  Y.,  .  .  99,560.00 

John  M.  Kelley  Contracting  Co..  Camden,  N.  J..  .  .  134,605.12 

McNichol  Paving  &  Contr.  Company.  Philadelphia,  109,038.11 

Wm.  P.  McDonald  Const.  Co.,  Mt.  Vernon,  N.  Y.,  .  .  97,967.04 

Qninlan  &  Robertson.  Inc.,  New  York  City   87.612.80 

Union  Paving  Company,  New  York   109,117.76 

Neumyer  Brothers.  South  Bethlehem.  Pa   131,419.20 


Lebanon  County,  State  Highway  Route  149,  Jackson,  North 
Lebanon  and  South  Lebanon  Townships;  35,907  feet  of  bi- 
tuminous mixtures  on  a  prepared  broken  stone  base  : 
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Ambler,  Davis  Company,  Philadelphia   $89,600.00 

Lane  Construction  Company,  Meriden,  Conn.,  ....  92,160.00 

H.  B.  Sproxd  Constr.  Co.,  Inc.,  Peekskill,  N.  Y.,  .  .  76,800.00 

Eastern  Paving  Company.  Philadelphia   83,200.00 

McNichol  Paving  and  Constr.  Co..  Philadelphia.  .  .  87.616.00 

Wm.  P.  McDonald  Co.,  Mt.  Vernon,  N.  Y   78.720.00 

Quinlan  &  Roberston,  Inc.,  New  York   64,000.00 

Union  Paving  Company,  New  York  City   88.320.00 

Booth  and  Flinn,  Ltd.,  Pittsburgh   82,560.00 

Union  Paving  Company,  Philadelphia   59,520.00 

Neumeyer  Brothers,  South  Bethlehem,  Pa   108,800.00 


Lebanon  County,  State  Highway  Route  139,  in  North  Lebanon, 
North  Cornwall.  Annville,  R..  Annville,  N.  Annville  &  N. 
Londonderry  Townships;  38,282  feet  of  bituminous  mix- 


tures on  a  prepared  broken  stone  base : 

Ambler.  Davis  Company,  Philadelphia   $112,326.00 

Newmyer  Brothers,  S.  Bethlehem,  Pa   118,316.72 

H.  B.  Sproul  Constr.  Company,  Peekskill,  N.  Y.,.  .  93,605.00 

McNichol  Paving  &  Constr.  Company,  Philadelphia,  102,516.19 

Union  Paving  Company,  New  York  City,    103,339.92 

Wm.  P.  McDonald  Company,  Mt.  Vernon,  N.  Y„.  .  92,107.32 

Union  Paving  Company,  Philadelphia   69,642.12 

Quinlan  &  Robertson  Co..  Inc.,  New  York   78.628.20 

Eastern  Paving  Company,  Philadelphia   97,349.20 

Booth  &  Flinn,  Ltd.,  Pittsburgh   96.600.36 

Lane  Construction  Co..  Meriden,  Conn   100,344.56 
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Secretary  of  the  Commonwealth 


CHARTERS  ISSUED 

Name                       Location             Business  Capital 

American    Veiling    Co.,    J  H. 

Pinley,  Treas.,  Passaic,  N.  J.,  Langhorne   $100,000 

Aspers  Fruit  Products  Co.,  B. 

B.    Snyder,    Treas.  Jack's 

Mt.,  Pa.,   Aspers,    100,000 

Bair  Products  Co.,  D.  J.  Hard- 
ing, Treas.,   York,   Mill  supplies  5,000 

Bear  Run  Country  Club,  J  F. 

Kurtz,  Treas.,                      .  .Connellsville,    30,000 

Bethlehem  Bldg.  &  Loan  Assn., 

H.  A.  Poering,  Treas.,  Bethlehem  1,000,000 

Blue    Ridge   Auto    Co.,  Calvin 

Itterly,  Treas  Pen  Argyle,    5,000 

Cameron  Clay  Products  Co.,  R. 
W.  Tousseau,  Treas.,  Lake- 
wood,  Ohio,  Emporium   100,000 

Cherokee    Mining    Co.,    O.  F 

Swanson,  Treas.,  Ohl   30,000 

Coburn  Farm  Products  Co.,  I. 

A.  Meyer,  Treas.,   Coburn,    100,000 

Cooper  Mfg.  Co.,  J.  W.  Huev, 

Treas  '.Phila  Foundry  supplies  100,000 

Dark  Hollow  Water  Co.,  Nevin 
Woodside,    Treas.,  Oakmont, 

mont,  Pa.,   Pittsburgh   25,000 

Edward  G.  Roberts  &  Co.,  Ed- 
ward G.  Roberts,  Treas.,  .  .  .Pittsburgh  Brokerage.  25,l'«00 

Excelsior    Silk    Throwing  Co., 

Jennie  Fromberg,  Treas.,  .  .  .Scranton,    100,000 

P.  J.  Wilson  Co.,  H.  N.  Payne, 

Treas.,  Philadelphia,  ...Metal  frames  5,000 

Ferguson    Packing   Co.,  Frank 

D.  Phillips,  Treas.  Johnstown,    250,000 

Geuting   Co.,   A.   W.,   Wm.  A. 

Geuting,  Treas.,   Philadelphia,   Shoes  4]00).0TO 

Glenside  Manor  Realty  Co.,  J. 

P.  Warr,  Treas.,  Philadelphia,    25,000 

Hamilton-Kapnek  Construction 

Co.,  Samuel  Kapnek,  Treas., .  Philadelphia   50,000 

Harrington  &  Co.,  Mildred  C. 

Harrington,  Treas.,   Dushore  Farm  products  50,000 


1919 


Department  Reports  of  Pennsylvania. 


741 


Hess   Coal   Co.,   W.    S.  Calde- 
.  wood,  Treas.,  Kane,  Pa.,   .  .  Punxsutawney, 
Irwin  Auto  Machine  Co.,  I.  R. 

Reiehen,  Treas.,   Irwin,   


20,000 


10,000 


Keystone   Humus   &  Fertilizer 

Co.,  W.  E.  Dunham,  Treas., .  Pittsburgh   100,000 

Keystone  Tractor  &  Implement 

Co.,  Frank  P.  Ray,  Treas.,  .  Harrisburg   50)000 

Keystone  Wholesale  Grocery 
Co.,  J.   H.   Newman,  Treas., 

Wernersville,  Pa  Reading   100.000 

Kiski  Cola  Co.,  J.  E.  Schlieper, 

Treas.,   Pittsburgh   5,000 

Kobacker  Co.,  The,  J.  X.  Zeck- 

hauser,    Treas.,  Pittsburgh, 

Pa  Qreensburg  Merchandise  24',000 

L.  J.  Bour  Refractories  Co., 
The,       Geo.  Luzenburger, 

Treas  Scranton   20,000 

Lacakawanna  Anthracite  Min- 
ing    Co.,      Norman  Boyd, 

Treas.,  Binghamton,  X.  Y.,  .  Scranton   25,000 

Lebanon   Hardware  Co.,   I.  M. 

Klop,  Treas  Lebanon   60.000 

Long-Henkle   Mfg.    Co.,   C.  E. 

Long.  Treas.,   Reading  Tools  30,00m 

Louis  Ruger  Co.,  .1.  P.  Bender. 

Treas  Philadelphia  Sheet  metal  50,000 

Montgomery  Automobile  Co.,  S. 

A.  Montgomery,  Treas.,  .  .  .  .Chester   6,000 

Motor  Tire  Co.,  J.  H.  Werner. 

Treas.,   Pittsburgh   20,000 

National  r'ruit  Auction  Co.,  D. 

i^ellerman,  Treas.,   Pittsburgh,    50,000 

Overbrook,  Bank  of,  F.  R.  Wid- 

dowson,  Treas.,  Philadelphia,    100.000 

P.  &  Q.  Shop  of  Erie,  Abe  Da- 
vidson, Treas.,   Erie,   Clothing  10,000 

Penn  Tar  Reduction  Co.,  C.  M. 

Walton,  Treas  Allentown   10.000 

People's  Savings  &  Trust  Co., 
L.  C.  Duff,  Treas.,  Newcastle, 

Pa  New  Castle,    250,000 

Pequea  Mills  Co.,  T.  W.  An- 
drews, Treas.,  Merion,  Pa...  .Philadelphia   500,000 

Pittsburgh  Haberdashery  Co., 
E.    W.    Zimmerman,  Treas., 

Wilkinsburg,  Pa.,   Pittsburgh,    .   5,000 

Provident  Paving  &  Construc- 
tion Co.,  J.  H.  Young,  Treas.,  Philadelphia   7,500 
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R  eposto      Loan  Corporation, 

Carmelo  Castanoso,  Treas.., .  Philadelphia   10,000 

Robert  Shoemaker  &  Co.,  Inc., 
W.  J.  Schafer,  Treas.,  Marl- 
ton,  N.  J  Philadelphia  Drugs  and 

chemicals   5,000 

S.    A.    Fine    Produce    Co.,  M. 

Fine,  Treas  Pittsburgh   10,000 

Sacks  Bldg.  &  Loan  Assn.,  Sam- 
uel Sacks.  Treas  Philadelphia  1,000,000 

Sherwood  Improvement  Bldg. 
&  Loan  Assn.,  B.  B.  Cullen, 

Jr.,  Treas.,  Philadelphia  1,000,000 

Standard   Smokeless   Coal  Co., 

D.  A.  Martin,  Treas.,   Indiana   10,000 

Theatre     Poster     Co.,     C.  E. 

Reamer,  Treas.,   Pittsburgh   10,000 

Tinnicum   Bank   of  Essington, 

H.  L.  Holstein,  Treas  Essington   25,000 

Vermilya    Garage,    Inc.,    C.  E. 

Vermilya.  Treas  Muncy   50,000 

Warrington     Bldg.     &  Loan 

Assn.,  J.  A.  Griffith,  Treas., .  Pittsburgh  2,000,000 
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V  / 

Workmen's  Compensation  Board 

HEARINGS  DE  NOVO 

MAGGIE  THOMAS  vs.  AETNA  EXPLOSIVES  CO. 

Violence  to  the  physical  structure  of  the  body — Inhalation  of  acid 
fumes — Bronchitis    Pneumonia    Evidence — No    proof  of 
Casual  connection  between   inhalation  of  fumes  and 
the  pneumonia. 

Hearing  de  novo  held  at  Pittsburgh,  Pa..  March  5,  1919. 

SCOTT.  Commissioner.  April  10.  1919  : 

A  hearing  de  novo  was  granted  in  this  case  mainly  upon 
the  ground  that  the  testimony  of  Dr.  W.  F.  Matthewson  had  not 
been  taken  before  the  Keferee  nor  had  an  opportunity  been  given 
for  cross-examination,  the  Keferee  having  accepted  a  statement 
from  Dr.  Matthewson,  who  at  the  time  could  not  be  produced, 
being  in  the  service  of  the  United  States  at  Fort  Oglethorpe, 
Georgia,  wherein  he  certified  his  answers  to  certain  interroga- 
tories propounded  by  the  Referee.  At  the  time  of  the  first 
hearing  the  claimant  appeared  in  person  without  the  assistance 
of  counsel. 

At  the  hearing  held  March  5,  1919.  at  Pittsburgh,  Dr.  Mat- 
thewson was  produced  as  a  witness,  examined  by  the  defendant's 
counsel,  and  cross-examined  by  counsel  for  the  claimant.  The 
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claimant  herself  was  recalled  before  the  Board  at  Pottsville,  Pa , 
January  30,  1919.    She  also  produced  an  additional  witness. 

The  deceased  employe,  William  E.  Thomas,  was  a  coal  mine? 
having  his  home  at  Shamokin,  Pa.  For  some  time  prior  to  his 
employment  by  the  defendant  company  at  Oakdale,  Pennsylva- 
nia, he  had  been  working  at  different  employments  and  possibly 
attracted  by  the  high  wages  offered  by  the  defendant  company 
he  entered  its  employ  some  time  in  the  month  of  November,  1917, 
and  died  on  the  12th  of  December,  1917,  of  pneumonia.  The 
claimant  contends  that  the  disease  was  the  natural  result  of  ex- 
posure to  gas  fumes  in  the  defendant's  plant  on  the  4th  of  De- 
cember, 1917 ;  that  on  that  date  while  assisting  to  repair  pipes 
in  one  of  the  crystallizing  pans  in  which  T.  N.  T.  was  manufac- 
tured, acid  fumes  were  stirred  up  and  that  by  inhaling  the 
fumes  at  that  time  bronchitis  developed,  which  upon  the  5th 
day  after  the  alleged  accident  resulted  in  pneumonia,  the  cause 
of  death.  The  Board  has  read  the  entire  testimony  and  arrives 
at  the  following 

Findings  of  Fact. 

1.  That  William  E.  Thomas,  husband  of  the  claimant,  war, 
employed  by  the  defendant  company  at  its  plant  at  Oakdale, 
Allegheny  County,  Pa.,  as  a  pipe  fitter  in  November  and  Decem- 
ber, 1917 ;  that  on  December  4,  1917,  he  and  his  foreman  were 
engaged  in  removing  coils  from  the  crystallizing  pan  in  the 
"T.  N.  T."  building;  that  some  fumes  were  stirred  up  during 
the  progress  of  the  work  from  sediment  remaining  in  the  pans ; 
that  the  volume  or  amount  of  the  fumes  was  not  of  sufficient 
intensity  to  affect  the  deceased  and  other  workers  more  than  lo 
cause  a  slight  cough.  The  fumes  did  not  at  the  time  cause  the 
men  to  cease  work  or  to  go  out  for  air  as  frequently  as  was  the 
case  at  other  times.  That  the  deceased  made  no  complaint  to  his 
fellow-workmen  of  suffering  from  the  effects  of  the  gas  or  acid 
fumes;  that  on  December  4,  1917,  the  condition  of  the  T.  N.  T. 
building  was  good  with  respect  to  the  existence  of  fumes ;  that 
bronchitis  is  aggravated  and  accelerated  only  where  there  is  ex- 
posure from  an  unusual  amount  of  acid,  as  where  a  fume  pip3 
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burst  or  an  explosion  occurs  or  some  unusual  happening-  in  the 
process  of  manufacture.  None  of  which  conditions  were  shown 
to  exist. 

2.  That  the  deceased  employe  upon  returning  to  his  board- 
ing-house the  evening  of  December  4,  1917,  did  not  eat  his  sup- 
per and  during  the  night  complained  to  his  boarding-mistress  of 
having  inhaled  acid  fumes.  That  on  the  following  morning  he 
was  ill  with  an  attack  of  bronchitis,  as  appears  by  the  testimony 
of  Dr.  F.  W.  Matthewson,  a  physician  provided  by  the  defend- 
ant, and  that  an  acute  attack  of  lobar  pneumonia  developed  on 
the  fifth  day  after  the  alleged  injury  and  from  which  the  em- 
ploye died  September  12,  1917. 

3.  That  the  day  before  December  4.  1917.  the  employe  had 
worked  out  in  the  cold.  Also,  there  was  in  the  same  boarding- 
house  a  patient  who  had  lobar  pneumonia  at  the  time  the  em- 
ploye was  suffering  from  bronchitis,  which  is  an  infectious  dis- 
ease and  it  is  possible  pneumonia  was  communicated  to  the  de- 
ceased employe  in  this  way. 

4.  That  in  the  opinion  of  the  Board  the  claimant  has  not 
met  the  burden  of  proof  requisite  to  establish  that  the  attack  of 
bronchitis  was  either  caused,  aggravated  or  accelerated  by  ex- 
posure to  acid  fumes  in  the  course  of  his  employment  and  that 
there  is  no  sufficient  connection  between  the  alleged  exposure  to 
acid  fumes  in  the  course  of  his  employment  and  the  disease  of 
which  he  died,  shown  in  the  testimony,  and  the  employe's  death 
was  not  the  result  of  an  accident  within  the  meaning  of  Section 
301. 

5.  The  average  weekly  wages  of  the  decedent  were  in  ex- 
cess of  $20.00  per  week.  The  defendant  paid  $104.00  toward 
the  funeral  expenses,  it  being  stated  as  the  custom  of  the  com- 
pany to  pay  about  $100.00  when  employes  died  either  from  in- 
jury or  disease. 

6.  That  the  claimant,  Maggie  Thomas,  was  the  lawful  wife 
of  William  E.  Thomas  and  maintained  a  home  for  her  and  the 
following  children :  Ellsworth,  Daniel,  George,  Robert  and 
Marion,  and  that  the  claimant  and  the  children  named  were  de- 
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pendent  upon  him  as  husband  and  father  at  the  time  of  his 
death. 

Conclusion  of  Law. 

That  both  the  deceased  employe  and  the  defendant  were 
bound  by  the  provisions  of  the  Workmen's  Compensation  Act 
of  1915  and  in  accordance  with  the  foregoing  findings  of  fact 
the  Board  concludes  as  a  matter  of  law  that  the  claimant  is  not 
entitled  to  compensation  by  reason  of  the  death  of  her  husband. 
Her  claim  is  therefore  disallowed  and  petition  dismissed. 


MARYA  MARYANOVIC  vs.  BETHELEHEM  STEEL  CO. 

Dependents  and  dependency — Wife — Living  apart  from 

husband. 

A  wife  who  lived  apart  front  her  husband  and  received  n6 
support  from,  h  irn  for  a  period  of  nineteen  months  is  not  entitled 
to  compensation  for  an  accident  resulting-  in  his  death. 

SCOTT,  Commissioner,  April  10,  1919 : 

Hearing  de  novo  was  granted  in  tins  case  and  hearing  held 
before  Harry  A.  Maekey,  Chairman,  and  John  A.  Scott  and 
James  W.  Leech,  Commissioners  of  the  Board  at  Harrisburg, 
February  25th,  1919,  and  from  a  consideration  of  the  testimony 
before  the  Referee,  which  was  adopted  by  consent  of  parities  and 
the  additional  testimony  submitted  at  the  hearing  de  novo,  the 
Board  makes  the  following 

Findings  of  Fact. 

1.  Neither  the  deceased  employe  nor  the  defendant  com- 
pany had  rejected  article  three  of  the  Workmen's  Compensation 
Act  of  1915. 

2.  That  Vinco  Maryanovic  died  March  27,  1918,  as  the  result 
of  injuries  sustained  while  in  the  employ  of  the  defendant  com- 
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pany.  the  deceased  employe  being  struck  by  a  falling-  pipe  while 
he  was  whitewashing-  a  pole  for  the  defendant ;  that  the  average 
weekly  wages  of  said  employe  at  the  time  of  his  death  were  in 
excess  of  $20,  payable  semi-monthly  ;  that  the  expenses  of  tin' 
last  sickness  and  burial  were  in  excess  of  $100,  no  part  of  which 
were  paid  by  the  defendant ;  that  death  resulted  the  same 
day  the  accident  occurred,  of  which  accident  the  defendant  had 
notice. 

3.  That  Vinco  Maryanovic  left  to  survive  him  a  widow, 
the  claimant,  and  no  other  legal  dependents ;  that  the  claimant 
and  her  deceased  husband  were  married  in  Croatia  in  about, 
1879 ;  that  they  lived  as  husband  and  wife  for  a  short  time  at 
Lebanon,  Pa.,  when  the  deceased  left  the  claimant  and  contrib- 
uted nothing  to  her  support  from  about  April,  1914,  until  June, 
1916;  that  on  June  13.  1916,  the  claimant  made  an  information 
before  Alexander  M.  Snyder,  Alderman,  Lebanon,  Pa.,  charging 
the  desertion  of  her  husband,  and  that  he  had  failed  to  contrib- 
ute to  her  support.  On  June  21,  1916,  a  settlement  was  effected 
between  the  husband  and  wife  and  the  husband  released  and 
discharged  by  the  alderman,  the  proceedings  before  him  being 
abandoned.  At  the  time  of  the  settlement  there  was  some  dis- 
pute between  the  deceased  employe  and  the  claimant,  his  wife, 
as  to  certain  money  the  claimant  alleged  her  husband  had  which 
she  said  belonged  to  her.  In  the  settlement  made,  the  husband 
paid  to  his  wife  upwards  of  $290.  which  included  costs  and  at- 
torney's fee,  the  amount  received  by  the  wife  after  deduction  of 
costs  and  fees  being  $165,  which  was  recognized  as  her  own  per 
sonal  property.  At  this  time  the  husband  promised  to  take  the 
claimant  to  Bethlehem  to  live  which  he  did  and  they  lived  to- 
gether as  husband  and  wife  for  ten  weeks  when  lie  left  her. 
The  claimant  went  to  Pittsburgh  and  there  lived  with  her  brother 
and  other  countrymen.  She  received  no  support  whatever  from 
the  deceased  from  August,  1916,  until  the  date  of  his  death 
March  27.  1918.  During  this  period  she  instituted  no  further 
legal  proceedings  to  compel  her  husband  to  support  her,  his 
whereabouts,  however,  were  apparently  unknown  to  the  claim 
ant.    The  claimant,  while  she  lived  in  Pittsburgh,  was  living 
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among  friends  and  other  countrymen  who  had  a  rooming  or 
boarding-house,  in  which  house  there  were  six  persons  living. 
The  claimant  did  the  work  about  the  place  and  cooked  for  these 
persons,  looking  after  the  housekeeping,  bought  the  provisions 
and  generally  managed  the  boarding-house,  the  persons  with 
whom  she  lived  paid  for  the  supplies  and  each  member  paid  her 
for  the  work  she  did.  At  times  her  health  was  not  good,  but 
during  the  period  of  this  second  desertion  by  the  deceased  em- 
ploye or  for  a  period  of  nineteen  months  the  claimant  was  sup 
ported  either  by  the  aid  of  friends  or  from  the  results  of  her 
own  labor. 

4.  That  the  husband  and  wife  at  the  time  of  the  death  of 
the  husband  were  living  separate  and  apart  and  the  claimant 
was  not  then  actually  dependent  upon  her  husband,  the  deceased 
employe,  for  support  nor  had  she  received  any  support  or  con- 
tribution from  him  for  the  period  of  time  mentioned  in  finding 
No.  3. 

Conclusions  of  Law. 
In  accordance  with  the  foregoing  findings  of  fact  the  Board 
makes  the  following  conclusions  of  law : 

1.  That  both  the  deceased  employe  and  the  defendant  were 
subject  to  the  provisions  of  Article  Three  of  the  Workmen's" 
Compensation  Act  of  1915. 

2.  That  the  claimant  is  not  entitled  to  compensation  as  the 
wife  of  the  deceased  employe,  her  husband. 

3.  That  under  the  provisions  of  Paragraph  9,  Section  307, 
of  the  Workmen's  Compensation  Act  the  sum  of  $100  for  ex- 
penses of  the  last  sickness  and  burial  is  payable  to  the  personal 
representatives  of  the  deceased  employe. 

Award. 

The  defendant  is  therefore  directed  to  pay  to  the  personal 
representatives  of  the  deceased  the  sum  of  $100  for  reasonable 
expenses  of  last  sickness  and  burial. 

Costs. 

No  bill  of  costs  has  been  filed  by  the  defendant  and  no  al- 
lowance is  made  to  the  claimant  for  costs. 
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CHARLES  MEYERS  vs.  A.  N.  MEYERS 

Violence  to  the  physical  structure  of  the  body — Dizziness — Strain 

— Disability 

Dizziness  and  strain  resulting  from  lifting  heavy  objects 
while  in  the  course  of  one's  employment  is  such  violence  to  the 
physical  structure  of  the  body  as  entitles  the  disabled  employe  to 
compensation. 

Hearing  de  novo  before  the  Board. 

SCOTT,  Commissioner,  April  17,  1919: 

The  claimant  was  present  at  the  hearing  de  novo,  was  called 
and  testified  and  also  examined  by  Dr.  E.  R.  Walters,  physician 
representing  the  Board.  No  other  testimony  was  taken  at  the 
hearing  de  novo,  but  the  testimony  heard  by  the  Referee  was 
adopted  a.s  if  taken  before  the  Board. 

Finding  of  Fact 

1.  That  neither  claimant  nor  defendant  had  rejected  Article 
three  of  the  Workmen's  Compensation  Act  of  1915  by  service  of 
the  necessary  notice  one  upon  the  other. 

2.  That  the  claimant,  Charles  E.  Myers,  was  employed  by 
the  defendant,  E.  N.  Meyers,  and  upon  the  date  of  the  accident 
June  19,  1918  was  assisting  a  driver  to  deliver  to  the  premises  of 
a  customer  laundry  tubs,  which  tubs  weighed  about  300  pounds 
each.  In  helping  to  lift  one  of  these  tubs  into  the  truck  it  was 
necessary  to  raise  it  about  three  feet  from  the  ground.  The 
claimant  states  that  while  exerting  himself  in  this  service  some- 
thing seemed  to  strike  him  producing  dizziness,  although  he  did 
not  fall  to  the  ground.  He  continued  to  work  and  assist  in  carry- 
ing one  of  the  tubs  on  to  the  job.  The  dizziness  did  not  pass 
away  at  once,  but  continued.  The  right  shoulder  and  right  side, 
including  the  right  leg,  were  affected.  Several  physicians  were 
consulted  and  differed  as  to  the  cause  of  the  claimant's  symptoms. 
The  claimant  left  McKeesport  and  went  into  the  country  for  rest 
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and  treatment.  His  disability  prevented  work  until  September 
1,  1918,  at  which  time  the  claimant  returned  to  work  and  has 
been  working  at  the  same  wages  and  his  physical  condition  has 
been  improving. 

3.  At  the  time  of  the  hearing  the  examination  made  by  Dr. 
Walters  showed  that  the  results  from  the  acute  physical  con- 
dition had  largely  disappeared. 

4.  The  claimant  had  a  history  of  good  health  and  of  con- 
tinual and  regular  employment  up  to  the  moment  when  he  sus- 
tained the  injury.  It  is  not  clear  from  the  medical  testimony 
what  the  exact  cause  of  the  disability  was.  Whether  the  seat  of 
the  trouble  was  in  the  spine  or  central  in  the  brain  is  difficult  to 
determine  from  the  evidence.  The  Board  is  satisfied  that  there 
was  no  locomotor  ataxia,  there  being  no  sufficient  cause  to  pro- 
duce such  a  condition.  It  is  possible  that  a  slight  hemorrhage 
may  have  been  produced  by  the  exertion  of  the  heavy  lift  which 
might  account  for  the  symptoms.  In  any  event  we  find  that  the 
claimant  at  the  time  he  lifted  the  laundry  tubs  into  the  truck  and 
later  helped  carry  the  tubs  onto  the  job.  sustained  an  accidental 
injury  or  violence  to  the  physical  structure  of  his  body. 

5.  The  claimant's  average  weekly  wages  were  in  excess  of 

$20. 

Conclusions  of  Law 

1.  Article  three  of  the  Workmen's  Compensation  Act  ap- 
plies to  the  contract  of  hiring  between  the  claimant  and  defend- 
ant. 

2.  The  claimant  having  sustained  an  injury  by  accident  in 
the  conrse  of  his  employment  is  entitled  to  recover  compensation 
as  provided  in  Section  306-a,  of  the  Workmen's  Compensation 
Act  of  1915,  and  for  the  necessary  medical  attention  for  the  first 
fourteen  days  after  his  accident. 

Award 

There  is  awarded  to  Charles  E.  Meyers,  claimant,  and 
against  the  defendant  compensation  at  the  rate  of  50%  of  $20, 
or  $10,  per  week  for  the  period  beginning  July  3,  1918  and  ending 
August  31,  1918.    There  is  also  awarded  to  the  claimant  a  sum 


1919 


Department  Reports  of  Pennsylvania. 


753 


pot  exceeding'  $25  for  expenses  of  medical  services  incurred  by 
the  claimant  during  the  first  fourteen  days  of  disability. 


DETERMINATION  OF  COMPENSATION  UNDER  AGREED 

FACTS 

OTTO  and  KATE  BOHN  vs.  AETNA  CHEMICAL  CO. 

Dependents  and  dependency — Parents 

Parents  who  received  certain  sums  from  their  deceased  son 
are  not  entitled  to  compensation  unless  actually  dependent  upon 
him  for  their  support. 

Petition  for  determination  of  compensation  under  agreed 
facts.    ( See  5  Dep.  Rep.  135 ) . 

SCOTT.  Commissioner,  April  17.  1919: 

On  January  13,  1919.  the  Board  made  an  order  awarding 
compensation  to  the  claimants  as  dependent  parents.  Upon  due 
consideration  the  Board  on  January  15,  1919  set  aside  the  above 
order  and  granted  a  hearing  on  behalf  of  the  defendant  whose 
recpiest  for  a  hearing  by  mistake  in  the  first  instance  was  not  in- 
serted in  the  petition  for  determination  of  compensation.  After 
hearing  and  upon  a  more  careful  examination  of  the  statement  of 
agreed  facts,  the  Board  is  now  of  opinion  that  the  order  origi- 
nally made  by  the  Board  was  not  well  considered  and  did  not 
fully  state  the  agreed  facts  submitted. 

Earl  V.  Bohn  was  employed  as  a  T.  N.  T.  helper  in  the  plant 
of  the  defendant  at  Oakdale.  Pa.,  and  on  Saturday,  May  18th, 
1918  by  reason  of  an  explosion  sustained  such  injuries  that  he 
afterwards  died.  Just  before  he  entered  the  employment  of  the 
defendant  he  had  been  attending  Franklin  &  Mai'shall  College  as 
a  student  for  two  years.    On  his  vacations  and  upon  Saturday 
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afternoons  and  evenings  and  holidays  he  had  been  employed  in 
different  capacities  and  had  earned  about  Two  Dollars  per  week. 
The  money  he  earned  he  gave  to  his  mother  at  the  end  of  each 
week  and  she  deposited  the  same  in  a  bank  to  his  credit.  He 
sustained  his  fatal  injury  before  he  had  received  any  wages  from 
the  defendant.  The  money  which  the  mother  had  deposited  in 
the  bank  was  used  in  aiding  to  pay  for  his  maintenance,  cloth- 
ing and  tuition  and  this  aid  was  relied  upon  by  the  claimants  for 
the  purposes  named. 

From  the  agreed  facts  it  further  appears  that  the  father, 
Otto  Bohn,  was  a  traveling  salesman  and  at  the  time  of  the  death 
of  his  son  was  earning  $30  per  week  and  was  also  the  owner  of  a. 
property  in  the  City  of  Lancaster  valued  at  $3,200  with  a  mort- 
gage against  the  property  of  $1,500. 

Section  307.  Paragraph  7,  provided:  "If  there  be  neither 
widow,  widower  nor  children,  then  to  the  father  and  mother,  or 
the  survivor  of  them,  if  dependent  to  any  extent  upon  the  em- 
ploye for  support,  at  the  time  of  his  death,  twenty  per  centum  of 
wages. ' ' 

Although  it  may  be  true  that  the  claimants  relied  to  some 
extent  upon  the  wages  earned  by  their  deceased  son  to  assist  them 
in  supporting  and  maintaining  him  as  a  member  of  the  family 
and  affording  him  an  education,  nevertheless,  under  the  plain 
statement  of  the  law  above  and  in  line  with  numerous  decisions 
of  this  Board,  we  cannot  hold  that  the  father  and  mother  were  to 
any  extent  dependent  for  their  personal  support  upon  the  earn- 
ings of  their  deceased  son  at  the  time  of  his  death. 

The  order  of  January  13,  1919  is  set  aside  and  the  petition 
for  the  award  of  compensation  is  dismissed. 
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Common  Pleas  of  Northampton  County 


G.  EMMA  APPLETON  vs.  LEHIGH  VALLEY  KAILKOAD 

CO. 

Workmen's  Compensation  —  Interstate  commerce  —  Preparing 
engine  for  use  in  both  inter-  and  intrastate  commerce. 

An  employe  injured  while  preparing  an  engine  for  service 
in  both  intra-and  inter-state  commerce  teas  engaged  in  work  so 
closely  related  to  inter-state  commerce  as  to  bur  a  claim  for  com- 
pensation under  the  Pennsylvania  statute. 


In  the  Court  of  Common  Please  of  Northampton  county, 
No.  76,  November  Term.  1918.  Appeal  from  Workmen's  Com- 
pensation Board.  Affirmed. 

McKEEN,  J.,  January  13,  1919 : 

This  is  an  appeal  from  the  decision  of  the  Workmen's  Com- 
pensation Board  reversing'  the  Referee's  conclusion  of  law  ami 
disallowing  an  award  granted  by  him.  The  Referee's  finding  of 
fact  were  adopted  by  the  Board  and  are  not  before  the  Court  for 
review  but  only  for  the  purpose  of  determining  whether  or  not 
the  conclusion  of  law  drawn  therefrom  is  erroneous.  The  find- 
ing of  fact  established,  inter  alia:  (1 )  Hhat  Charles  L.  Appleton, 
on  February  12,  1916,  while  in  the  course  of  his  employment  as 
engineman  with  defendant  company,  met  with  an  accident  and 
sustained  injuries,  the  resultant  effects  of  which  caused  his  death 
on  March  9,  1918.  (2)  That  at  the  time  of  accident,  decedent 
was  a  member  of  a  crew  called  for  service  on  a  pushing  engine 
and  had  just  shortly  before  reported  for  duty  and  were  going 
over  the  engine  preparatory  to  leaving  the  South  Easton  Shops. 
Easton,  Pa.,  for  the  Florence  Yard,  Bethlehem,  Pa.,  but  before 
they  got  started,  decedent  fell  from  the  engine  and  was  injured 
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with  result  above  described.  (3)  That  on  day  of  accident  the 
duties  of  the  crew  of  which  decedent  was  a  member,  were  to 
assist  in  handling  cars  of  all  kinds,  both  inter-state  and  intra- 
state, in  the  Florence  Yard,  Bethlehem,  Pa.,  and  following  ac- 
cident to  decedent  the  balance  of  the  crew  were  engaged  in  that 
work.  Upon  these  findings  of  fact  the  Referee  based  a  conclusion 
of  law  that  the  decedent  was  not  engaged  in  inter-state  commerce 
at  the  time  he  was  injured  and  decided  that  claimant  was  entitled 
to  compensation  under  the  provisions  of  the  Compensation  Act 
of  l!)b"),  winch  was  reversed  by  the  Workmen's  Compensation 
Board.  The  claimant  has  urged  the  Court  that  for  the  reason 
that  there  is  no  finding  of  fact  that  the  decedent  had  received  any 
orders  to  participate  in  inter-state  commerce  and  for  the  further 
reason  that  at  the  moment  he  was  injured  he  had  not  commenced 
work  of  any  character  whatsoever  in  the  movement  of  cars  it 
could  not  be  said  he  was  engaged  in  inter-state  commerce  at  the 
time  of  his  injuries.  This  contention,  in  view  of  the  established 
facts,  is  not  supported  by  the  authorities.  The  test  of  employ- 
ment in  inter-state  commerce  is  whether  the  employe,  when  in- 
jured, was  engaged  in  inter-state  transportation  or  in  work  so 
closely  related  to  it  as  to  be  practically  a  part  of  it.  If  the  de- 
cedent was  engaged  in  inter-state  commerce  at  the  time  he  was 
injured,  then  claimant  is  not  entitled  to  the  benefits  of  the 
Compensation  Act  of  1915.  In  Erie  R.  R.  Co.  vs.  Winfield,  244 
U.  8.  170,  3  Dep.  Rep.  1835,  where  an  employe  in  charge  of  a 
switch  engine  was  engaged  in  a  yard  which  handled  both  inter- 
state and  intra-state  commerce,  and  after  he  completed  his  work 
for  the  day.  was  crossing  the  tracks  in  the  yard  to  go  home  he 
was  struck  by  a  train  and  received  injuries  from  which  he  died, 
.Mr.  Justice  Van  Devanter,  in  passing  upon  the  question  whether 
the  facts  proved  sustained  the  conclusion  that  the  deceased  was 
engaged  in  inter-state  commerce  at  the  time  of  his  injury,  said : 
"In  leaving  the  carrier's  yard  at  the  close  of  his  day's  work  the 
deceased  was  but  discharging  a  duty  of  his  employment.  Like 
his  trip  through  the  yard  to  his  engine  in  the  morning,  it  was  a 
necessary  incident  of  his  day's  work  and  partook  of  the  char- 
acter of  that  work  as  a  whole,  for  it  was  no  more  an  incident  of 
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one  part  than  of  another.  His  day's  work  was  in  both  inter- 
state and  intra-state  commerce,  and  so  when  he  was  leaving  the 
yard  at  the  time  of  the  injury  his  employment  was  in  both. 
That  he  was  employed  in  inter-state  commerce  is  therefore,  plain, 
and  that  his  employment  also  extended  to  intra-state  commerce 
is  for  the  present  purposes  of  no  importance."  The  case  at  bar 
differs  from  the  above  cited  case  only  as  to  time,  the  decedent's 
injury  occurring  at  the  commencement  instead  of  the  completion 
of  his  day's  work.  In  North  Carolina  Ry.  Co.  vs.  Zachary,  232 
U.  S.  260,  the  employe,  a  fireman,  after  preparing  his  engine  to 
take  a  train  containing  cars  both  inter-state  and  intra-state  in 
character,  left  his  engine  temporarily  before  it  had  been  attached 
to  the  train  and  was  injured  before  he  returned  to  it.  Mr. 
Justice  Pitney,  delivering  the  opinion  said:  "It  is  argued  that 
because  so  far  as  appears,  deceased  had  not  previously  partici- 
pated in  any  movement  of  inter-state  freight,  and  the  through 
cars  had  not  as  yet  been  attached  to  his  engine,  his  employment 
in  interstate  commerce  was  still  in  future.  It  seems  to  us,  how- 
ever, that  his  acts  in  inspecting,  oiling,  firing  and  preparing  his 
engine  for  the  trip  to  Selma  were  acts  performed  as  a  part  of 
inter-state  commerce,  and  the  circumstances  that  the  inter-state 
freight  cars  had  not  as  yet  been  coupled  up  is  legally  insignifi- 
cant." It  follows  that  under  the  rule  laid  down  in  the  above 
cited  cases  the  decision  of  the  Workmen's  Compensation  Board 
in  the  present  case  must  be  sustained. 


7  >  X 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


Supreme  Court  of  Pennsylvania 


MARY  A.  McGURRIN  vs.  THE  HUDSON  COAL  CO. 

Workmen's  Compensation — Appeals — Findings  of  fact  by  the 

Board  final. 

In  the  Supreme  Court  of  Pennsylvania.  No.  41,  January 
Term,  1919.  Appeal  from  Common  Pleas  of  Lackawanna 
County.  Affirmed.  For  opinion  of  court  below,  see  3  Dep.  Rep. 
3316. 

W3ROWN,  C.  J.,  April  4,  1919 : 

The  appellant  claims  compensation  from  the  appellee  on 
the  ground  that  the  death  of  her  husband  resulted  from  an  acci- 
dent which  occurred  while  he  was  in  its  employ.  The  finding  of 
the  Compensation  Board  is  that  he  died  from  natural  causes,  and 
that  there  was  no  evidence  that  there  had  been  "any  accident 
at  all."  This  was  conclusive  upon  the  Court  below,  and  it  pro- 
perly so  held.  Poluskiewiez  vs.  Philadelphia  &  Reading  Coal  & 
Iron  Company,  257  Pa.  305,  3  Dep.  Rep.  143S.  Appeal  dis- 
missed. 
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Attorney  General's  Department 

V  ✓ 

IN  RE:  PAYMENT  OF  ANNUAL  FEES  BY  CORPORA- 
TIONS SUBJECT  TO  EXAMINATION  BY  BANKING 
COMMISSIONER 


A  corporation  subject  to  supervision  by  the  Banking  Com- 
missioner by  the  Act  of  1895,  P.  L.  1,  must  pay  annually  the  fees 
required  by  said  Act  notwithstanding  the  fact  that  no  exami- 
nation teas  made  of  said,  corporation  during  the  past  year.  The 
fee  is  charged  to  defray  the  expense  of  the  examinations  made 
of  all  corporations  affected,  and  does  not  apply  only  to  those 
actually  examined  during  any  current  year. 


Opinion  to  Hon.  John  W.  Morrison,  Deputy  Commissioner  of 
Banking-,  Harrisburg. 

WM.  M.  HARGEST.  Deputy  Attorney  General,  April  10, 
1919: 

Your  favor  of  the  3rd  instant,  addressed  to  the  Attorney 
General,  was  duly  received. 

You  ask  to  be  advised  whether  the  Pennsylvania  Company 
for  Insurances  on  Lives  and  Granting-  Annuities,  should  be  re- 
quired to  pay  the  fees  for  the  year  1918. 

It  appears  that  the  company  paid  on  May  2,  1918,  the  sum 
of  $5,539.56  for  fees  for  the  year  1917.  but  no  examinations  were 
made  during  the  year  1917.  and  the  question  now  arises  whether 
the  company  should  pay  for  the  year  1918,  inasmuch  as  no  ex- 
amination was  made  of  that  company  for  the  year  previous. 

The  answer  to  this  question  depends  upon  whether  or  not 
the  fees  required  by  the  fourth  section  of  the  Act  of  February  11, 
1895,  as  amended  by  the  Act  of  May  20,  1901,  P.  L.  345,  are 
specific  fees  to  cover  the  examination  of  the  corporation  paying 
the  same,  or  whether  they  are  the  contributions  required  by  law  to 
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cover  the  general  expense  of  the  Banking  Department  in  making 
the  examinations  of  all  corporations. 

If  the  law  requires  the  Pennsylvania  Company  for  Insur- 
ances on  Lives  and  Granting  Annuities  to  pay  for  its  own  ex- 
aminations, and  it  paid  for  examinations  in  1917,  when  none  were 
made,  it  would  be  equitable  to  relieve  it  from  payment  in  1918, 
but  if  the  law  requires  the  corporation  to  contribute  to  the 
Banking  Department  its  proportion  of  the  expense  of  making 
examinations,  then  the  fact  that  an  examination  was  not  made 
in  any  particular  year,  would  not  entitle  the  corporation  to  pass 
the  next  year  without  the  payment  of  its  contributions  to  the 
expenses  of  the  Banking  Department. 

The  Act  of  Assembly  above  referred  to,  provides,  in  part, 
as  follows : 

"It  shall  be  the  duty  of  the  Commissioner  of  Banking, 
as  often  as  he  shall  deem  proper,  to  examine  or  cause  to  be 
examined  the  hooks,  papers  and  affairs  of  each  and  every 
corporation  subject  to  supervision  as  aforesaid,  and  when- 
ever he  shall  deem  it  necessary  or  proper,  he  shall  assign  a 
qualified  examiner  or  examiners  to  make  such  examinations 
*  =»  *  rpjle  compensation  of  examiners  and  expenses  of 
examinations  provided  for  by  this  Act  shail  be  paid  by  war- 
rant drawn  by  the  Auditor  General  on  the  State  Treasurer, 
upon  requisition  made  by  the  Commissioner  of  Banking, 
and  in  order  to  help  pay  suck  expenses  all  corporations  sub- 
jed  to  the  supervision  of  the  Banking  Department,  (except 
building  and  loan  associations  doing  business  exclusively 
within  this  State)  shall  annually,  upon  the  first  Monday  of 
May,  in  each  year,  pay  into  the  Treasury  of  the  State  the 
following  amounts,  in  addition  to  any  taxes  or  fees  imposed 
by  existing  laws  upon  such  corporations,  the  sum  of  twenty- 
five  dollars  ($25)  each,  and  in  all  cases  of  such  corporations 
having  capital  stock,  for  each  one  hundred  thousand  dollars 
($100,000)  of  capital  stock,  or  fractional  part  thereof,  in 
excess  of  $100,000  the  sum  of  $5.00  shall  lie  paid  annually 
at  the  time  aforesaid;  and  all  such  corporations  shall  pay 
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annually  at  the  time  aforesaid,  the  sum  of  two  cents  for  each 
$1,000  of  assets,  and  the  sum  of  two  cents  for  each  $1,000  of 
trust  funds,  which  it  may  have. ' ' 

It  is  apparent  that  the  contribution  to  be  paid  by  corpora- 
tions having  capital  stock  under  the  supervision  of  the  Banking 
Department,  is  determined  by  the  amount  of  the  capital  stock. 
The  Legislature  did  not  intend  that  each  corporation  should  pay 
the  exact  amount  expended  in  making  the  examination  of  the 
corporation.  It  intended  that  such  expenses  should  be  covered 
by  general  contributions  of  all  corporations  under  the  supervision 
of  the  Banking  Department,  based  upon  the  amount  of  the  capital 
stock.  That  being  the  scheme  adopted,  a  corporation  could  not 
be  relieved  from  paying  its  annual  contribution  merely  because 
no  examination  of  it  was  made  during  the  calendar  year.  It 
might  easily  happen  that  the  Banking  Department  should  see 
fit  to  make  an  examination  of  a  corporation  in  January,  and 
another  in  December  of  the  same  year,  and  not  make  an  exami- 
nation during  the  entire  calendar  year  following.  In  such  case 
if  the  corporation  paid  its  annual  contribution  for  the  year  in 
which  it  was  twice  examined,  and  nothing  for  the  year  in  which 
it  was  not  examined,  it  would  be  escaping  what  it  should  equit- 
ably be  required  to  pay. 

I  am,  therefore,  of  opinion,  and  so  advise  you,  that  the  fact 
that  the  Pennsylvania  Company  for  Insurances  on  Lives  and 
Granting  Annuities  must  pay  the  fees  provided  by  law  for  the 
year  1918,  notwithstanding  there  was  no  examination  made  of 
that  company  during  the  year  1917. 


IN  RE :  ISSUING  OF  SHARES  BY  BUILDING  AND  LOAN 
ASSOCIATIONS  TO  BE  PAID  FOR  BY  INSTALL- 
MENTS IN  EXCESS  OF  TWO  DOLLARS. 

The  Act  of  April  29, 1874,  P.  L.  76.  provides  that  no  periodi- 
cal payment  of  any  installment  for  the  purchase  of  stock  in  a 
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building  and  loan  association  shall  exceed  two  dollars.  Hence  it 
is  illegal  to  require  installments  of  three  or  four  dollars  in  order 
to  retire  shares  in  a  shorter  time  than  would  be  possible  if  said 
payments  did  not  exceed  two  dollars. 

Opinion  to  Hon.  John  W.  Morrison,  Deputy  Commissioner  of 
Banking,  Harrisburg,  Pa. 

WM.  M.  IIARGEST,  Deputy  Attorney  General,  April  10, 

1919: 

Your  letter  of  the  3d  instant,  addressed  to  the  Attorney  Gen- 
eral, was  duly  received. 

You  desire  to  know  whether  a  building  and  loan  associa- 
tion may  issue  triple  and  quadruple  shares  to  mature  it)  four  and 
three  years  respectively,  collecting  three  and  four  dollars  per 
share,  instead  of  one  dollar. 

Clause  2  of  Section  37  of  the  Act  of  April  29,  1874,  P.  L. 
73,  regulates  the  issuance  of  the  shares  of  building  and  loan 
associations  and  provides,  among  other  things: 

"that  the  capital  stock  may  be  issued  in  series,  but  no  such 
series  shaill  in  any  issue  exceed  in  the  aggregate  $500,000, 
the  installments  of  which  stock  are  to  be  paid  at  such  time 
and  places  as  the  by-laws  shall  appoint;  no  periodical  pay- 
ment of  such  installments  to  be  made  exceeding  two  dollars 
on  each  share  and  said  stock  may  be  paid  off  and  retired 
as  the  by-laws  shall  direct. ' ' 

This  language  seems  to  be  plain.  The  installments  on 
shares  of  building  and  loan  associations  may  be  paid  at  such 
time  and  place,  and  the  stock  paid  off  and  retired,  as  the  by- 
laws direct,  but  periodical  payments  cannot  be  provided  by  the 
by-laws  to  exceed  two  dollars  on  each  share.  This  is  a  limitation 
which  the  building  and  loan  association  cannot  exceed. 

Therefore,  you  are  advised  that  it  would  be  illegal  to  re- 
quire installments  of  three  or  four  dollars  in  order  to  retire  shares 
in  a  much  shorter  time  than  would  be  possible  if  the  periodical 
payments  did  not  exceed  two  dollars. 
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Legislature 

y   — — .  s 

WEEKLY  LETTER 

Beth  branches  of  the  Pennsylvania  Legislature  which 
has  been  in  recess  since  Wednesday,  April  g,  will  convene 
at  g  o'clock  on  the  night  of  Monday,  April  21. 

The  date  for  adjournment  will  probably  not  be  set 
during  the  coming  week,  although  "there  are  predictions 
that  it  will  not  run  beyond  the  month  of  May.  A  move- 
ment to  adjourn  May  22  has  been  started  among  rural  leg- 
islators. Introduction  of  new  bills  in  the  House  may  be 
stopped  after  May  1. 

Senator  Boies  Penrose  and  other  men  prominent  in 
Republican  affairs  will  visit  Harrisburg  next  week  to  dis- 
cuss legislation.  Governor  Sproul  may  not  return  to  Har- 
risburg until  late  in  the  week.  He  has  been  at  Hot 
Springs,  Va.,  for  two  weeks. 

Tuesday  a  further  conference  on  suggested  amend- 
ments to  the  Compensation  Code  will  be  held  at  which  em- 
ployers will  submit  some  counter  propositions. 

The  same  day  hearings  will  be  held  by  Senate  com- 
mittees on  the  bills  to  allow  appeals  to  the  Public  Service 
Commission  from  municipal  regulations  and  creating  the 
department  of  conservation,  the  latter  affecting  forestry 
and  water  supply. 

Decisions  will  also  be  reached  regarding  final  form  of 
various  insurance  and  banking  bills.  The  administration 
will  support  bills  now  in  hand  to  regulate  motor  vehicles, 
codifying  collateral  inheritance  taxes,  reorganizing  the 
Department  of  Agriculture  and  providing  a  state  system  of 
licenses  for  securities  not  regulated  by  national,  state  or 
local  governmental  units  and  the  sellers  thereof. 

The  volunteer  police,  increase  of  state  police  and  sim- 
ilar bills  will  be  acted  upon  before  the  close  of  the  month 
and  a  hearing  held  on  the  anti-sedition  bill  April  29. 
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STATUS  OF  BILLS  PREVIOUSLY  REPORTED 

Senate 

No.  72 — Passed  third  reading.  Now  in  House,  No.  1162. 
Before  Committee  on  Banks  and  Banking. 

No.  116 — Passed  third  reading.  Now  in  House,  No.  857, 
passed  third  reading  April  8.    Now  in  hands  of  Governor. 

No.  129 — Referred  to  Committee  on  Banks  and  Building 
and  Loan  Associations. 

No.  261 — Referred  to  Committee  on  Insurance. 

No.  285 — Passed  second  reading.  Re-committed  to  Com- 
mittee on  Judiciary  Special,  March  17. 

No.  350 — Referred  to  Committee  on  Banks  and  Building 
and  Loan  Associations. 

No.  354 — Referred  to  Committee  on  Banks  and  Building 
and  Loan  Associations. 

No.  357  and  358 — Passed  second  reading.  Re-committed 
to  Committee  on  Appropriations,  March  24. 

No.  372 — Referred  to  Committee  on  Judiciary  Special. 

No.  392  and  399 — Passed  second  reading,  April  9. 

No.  411 — Referred  to  Committee  on  Appropriations. 

No.  417 — Referred  to  Committee  on  Judiciary  Special. 

No.  422 — Referred  to  Committee  on  Banks  and  Building 
and  Loan  Associations. 

No.  444 — Referred  to  Committee  on  Appropriations. 

No.  460 — Referred  to  Committee  on  Banks  and  Building 
and  Loan  Associations. 

No.  469 — Passed  third  reading.  Now  House  Bill  1113,  re- 
ferred to  Committee  on  Appropriations. 

No.  476  and  484 — Referred  to  Committee  on  Banks  and 
Building  and  Loan  Associations. 

No.  507 — Referred  to  Committee  on  Judiciary  General. 

No.  509 — Passed  third  reading  with  amendments,  March  25. 
Resumed,  re-considered  and  amended.  March  31. 

No.  675 — Passed  first  reading  and  re-committed  to  Judici- 
ary Special,  April  7. 

No.  683 — Referred  to  Committee  on  Judiciary  General. 
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No.  697,  716  and  717 — Refei'red  to  Committee  on  Judiciary 
Special. 

No.  723 — Committee  on  Insurance. 

No.  798 — Referred  to  Committee  on  Judicary  General. 

House 

No.  70 — Passed  third  reading'.  Now  Senate  No.  646. 
passed  first  reading  April  9. 

No.    115 — Referred  to  Committee  on  Judiciary  General. 

No.    158 — Referred  to  Committee  on  Judiciary  General. 

No.    193 — Read  third  time  and  postponed.  April  9. 

No.  260 — Passed  second  reading.  March  24.  Re-committed 
to  Committee  on  Appropriations. 

No.    293 — Referred  to  Committee  on  Judiciary  Special. 

No.    302 — Referred  to  Committee  on  Insurance. 

No.  408 — Passed  first  reading.  Recommitted  to  Committee 
on  Municipal  Corporations.  March  17. 

No.    496 — Referred  to  Committee  on  Ways  and  Means. 

No.    540 — Referred  to  Committee  on  Judiciary  General. 

No.    702 — Referred  to  Committee  on  Mines  and  Mining. 

No.    715 — Passed  first  reading.  March  17. 

No.  778  and  781 — Referred  to  Committee  on  Appropri- 
ations. 

No.  851 — Passed  third  reading.  Now  Senate  No.  748. 
Referred  to  Committee  on  Banks  and  Building  and  Loan  Asso- 
ciations. 

No.  874 — Referred  to  Committee  on  Ways  and  Means. 
No.    932 — Passed  second  reading. 

No.  966 — Passed  third  reading.  Now  Senate  No.  786. 
Referred  to  Committee  on  Street  Passenger  Railways.  April  8. 

No.  1031 — Referred  to  Committee  on  Public  Health  and 
Sanitation. 

No.  1158 — Referred  to  Committee  on  Mines  and  Mining. 
No.  1175 — Passed  second  reading  and  re-committed  to  Com- 
mittee on  Judiciary  General,  April  7. 

No.  1231  Referred  to  Committee  on  Ways  and  Means. 
No.  1237 — Referred  to  Committee  on  Insurance. 
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No.  1252  and  1253 — Referred  to  Committee  on  Judicary 
General. 

No.  1296 — Referred  to  Committee  on  "Ways  and  Means. 
No.  1297 — Referred  to  Committee  on  Banks  and  Banking. 


Reported  as  committed,  April  9. 

No.  1301 — Referred  to  Committee  on  Insurance. 

No.  1307 — Referred  to  Committee  on  Judiciary  General. 


The  State  Board  of  Pardons  in  session  here  recom- 
mended the  pardon  of  two  applicants  and  either  continued  or 
refused  all  petitions  filed  in  murder  cases.  Those  recommended 
for  pardon  were:  Alphonso  Pesani,  Luzerne  county,  four  years 
for  robbery,  and  Morton  Kelley,  of  Allegheny  county,  serving 
five  years  for  attack  upon  a  girl. 

Refusals  were  ordered  in  the  following  cases:  Arthur  Dor- 
mau,  Lycoming  county,  burglary  and  larceny;  George  M.  Becken- 
baugh,  Lackawanna  county,  criminal  libel;  Cyrus  Doll,  Lebanon 
county,  robbery :  Harry  Swope,  Lebanon  county,  larceny :  Enrico 
Ricovueci,  Schuylkill  county,  murder;  John  Musketness,  lar- 
ceny ;  Angelo  Carlini,  manslaughter ;  Frank  Caruso,  murder  ; 
Anton  A.  Aggerbeck,  Allegheny,  fraud;  Peter  Slazzoka,  Lacka- 
wanna county,  murder;  Stanley  Rujinski,  Northumberland, 
murder ;  Melena  Massa.  Schuylkill  county,  murder. 

Continued — Frank  Palendrani,  Philadelphia,  murder; 
Joseph  Zavarell,  Erie,  murder;  Louis  Beck,  Allegheny  county, 
larceny;  Joseph  Pellerite,  Clearfield,  manslaughter;  Claude  Sales, 
Monroe  county,  burglary. 

Held  under  advisement — Joe  Palumbo  and  Ralph  Palumbo, 
Schuylkill,  manslaughter;  James  Albright,  Somerset  county,  re- 
sisting officer ;  Dr.  Frank  Kline,  Lancaster,  abortion. 


Board  of  Pardons 
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Water  Supply  Commission 

V  ;  / 

ACTION  TAKEN  APRIL  8 

APPROVED 

City  of  Lebanon,  for  permission  to  construct  a  re-inforced 
concrete  channel  along  the  Hazel  Dyke,  between  the  east  side  of 
10th  street  and  the  east  side  of  Broad  street,  in  the  City  of 
Lebanon,  Lebanon  county. 

Lycoming  County  Commissioners,  for  permission  to  construct 
a  bridge  across  Wolf  Run.  northeast  of  Ross,  in  McHenry  town- 
ship, Lycoming  county. 

Supervisors  of  Orvell  township,  for  an  extension  of  time  in 
which  to  complete  the  construction  of  a  bridge  across  Johnson 
creek,  about  one  and  three-fourth  miles  south  of  Pottsville,  Brad- 
ford county. 

Venango  County  Commissioners,  for  permission  to  construct 
a  bridge  across  North  Sandy  creek,  between  Franklin  and  Polk, 
one-fourth  mile  out  of  Polk,  Venango  county. 

Bucks  County  Commissioners,  for  permission  to  construct 
a  bridge  across  North  Branch  of  Perkiomen  creek,  on  highway 
leading  from  Perkasie-Bedminsterville  Road  to  the  South 
Perkasie-Bedminsterville  Road,  %  mile  northeast  of  the  Dublin- 
Kellersville  Road-  in  Bedminster  township.  Bucks  county. 

Red  Bank  Mills.  Incorporated,  for  permission  to  raise  the 
lower  120  feet  of  the  headrace  wall  and  the  installation  and  use 
of  flash-boards  on  the  spillway  of  the  dam  across  Red  Bank  creek, 
in  the  borough  of  South  Bethlehem,  Armstrong  county,  and  New 
Bethlehem,  Clarion  county. 

John  H.  Danby.  for  permission  to  construct  a  dam  across 
an  unnamed  tributary  of  Brandywine  creek,  in  Pennsbury  town- 
ship, Chester  county. 


768 


Department  Reports  of  Pennsylvania.        5  Dep.  Rep. 


City  of  Erie,  for  permission  to  construct  a  storm  water  sewer 
in  the  Sixth  ward,  City  of  Erie,  Erie  county. 

Lock  Haven  Mining  Company,  for  permission  to  construct  a 
bridge  across  Tangascoctack  creek,  about  three  miles  from  the 
West  Branch  of  Susquehanna  river,  in  Bald  Eagle  township, 
Clinton  county. 

Pittsburgh  Slag  Products  Company,  for  permission  to  make 
a  change  in  the  channel  of  Thompson's  Run,  for  a  distance  of 
2,450  feet  from  a  point  200  feet  above  the  Pittsburgh  Railways 
Company's  crossing  three-fourths  mile  south  of  Lincoln  Place,  in 
Mifflin  township,  Allegheny  county. 

Heppenstall  Forge  and  Knife  Company,  for  permission  to 
place  a  fill  in  Powers  run  and  the  construction  of  a  4-foot  cir- 
cular conduit  to  carry  the  flow  of  the  stream  for  a  distance  of 
1,800  feet  beginning  at  a  point  400  feet  from  the  mouth  of  the 
stream,  in  O'Hara  township,  Allegheny  county. 

t  * 

State  Highway  Department 

v  J 

BID  ASKED 

Sealed  proposals  will  be  received  at  the  State  Capitol  until 
10  A.  M.,  May  2,  1919,  when  bids  will  be  publicly  opened  and 
scheduled,  and  contract  awarded  as  soon  thereafter  as  possible 
for : 

1.  The  reconstruction  of  10,717  linear  feet  of  Reinforced 
Concrete  Pavement,  18  feet  wide,  situated  in  Broken  Straw 
township.  Warren  county,  on  Route  No.  88. 

2.  The  reconstruction  of  26,310  linear  feet  of  Reinforced 
Concrete  Pavement,  18  feet  wide,  situated  in  Charleston  and 
Richmond  townships,  Tioga  county,  on  Route  No.  21 . 

3.  The  reconstruction  of  10,560  linear  feet  of  Reinforced 
Concrete  Pavement,  18  feet  wide,  situated  in  Union  township, 
Luzerne  county,  on  Route  No.  4;  also  22,452  linear  feet  of  Bi- 
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tuminous  Pavement,  18  feet  wide,  situated  in  Salem  township, 
Luzeme  county,  on  Route  No.  4. 

4.  The  reconstruction  of  8,414  linear  feet  of  Reinforced 
Concrete  and  Hillside  Vitrified  Brick  Pavement,  18  feet  wide, 
situated  in  Walker  and  Fermanagh  townships,  Juniata  county, 
on  Route  No.  31. 

5.  The  reconstruction  of  26,648  linear  feet  of  Reinforced 
Concrete  and  Hillside  Vitrified  Brick  Pavement,  18  feet  wide, 
situated  in  Paint  and  Elk  townships,  Clarion  county,  on  Route 
No.  65 ;  also  1,842  linear  feet  of  Vitrified  Brick  Pavement,  16 
and  35  feet,  wide,  situated  in  Clarion  Borough,  Clarion  county, 
on  Route  No.  65. 

6.  The  reconstruction  of  21.626  linear  feet  of  Reinforced 
Concrete  Pavement,  18  feet  wide,  situated  in  West  Goshen  and 
West  Whiteland  townships,  Chester  county,  on  Route  No.  147 ; 
also  2,334  linear  feet  of  Reinforced  Concrete  Pavement,  from 
18  feet  to  3214  feet  in  width,  situated  in  Kennett  Square  Bor- 
ough. Chester  county,  on  Route  No.  131. 

7.  The  reconstruction  of  32,100  linear  feet  of  Bituminous 
Surface  and  Hillside  Vitrified  Brick  Pavement,  18  feet  wide, 
situated  in  Spring  township.  Centre  county,  on  Route  No.  27. 

8.  The  reconstruction  of  16.177  linear  feet  of  Vitrified 
Brick  Paving,  18  feet  wide,  situated  in  Allegheny  township, 
Cambria  county,  on  Route  Nos.  53  and  276. 

9.  The  reconstruction  of  5,443  linear  feet  of  Reinforced 
Concrete  Pavement,  18  feet  wide,  situated  in  Duncansville 
Borough,  Blair  county,  on  Route  No.  53. 

10.  The  reconstruction  of  40,004  linear  feet  of  Reinforced 
Concrete  and  Hillside  Vitrified  Brick  Paving,  18  feet  wide, 
situated  in  Windsor  township,  Berks  county,  and  West  Bruns- 
wick township,  Schuylkill  county,  on  Route  No.  141. 

Bidding  blanks  and  specifications  may  be  obtained  free,  and 
plans  upon  payment  of  $2.50  per  set,  upon  application  to  the 
State  Highway  Department.  Harrisburg.  No  refund  for  plans 
returned.  They  can  also  be  seen  at  the  office  of  the  State  High- 
way Department,  Harrisburg;  1001  Chestnut  street,  Philadel- 
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phia;  904  Hartje  Building'.  Pittsburgh.  L.  S.  Sadler,  State 
Highway  Commissioner. 

Note.  In  addition  to  the  above,  the  plans  and  specifications 
may  be  examined  at  the  following  places: 

No.  1.    Warren  Savings  Bank  Building,  Warren,  Pa. 
No.  2.    First  National  Bank  Building,  Wellsboro,  Pa. 
No.  3.    First  National  Bank  Building,  Bloomsburg,  Pa. 
No.  5.    Franklin  Trust  Company  Building,  Franklin,  Pa. 
No.  7.     Temple  Court  Building,  Bellefonte,  Pa. 
Nos.  8,  9.    314y2  Allegheny  street,  Hollidaysburg,  Pa. 
No.  10.    Allentown  Trust  Co.,  Building,  Allentown,  Pa. 


ROAD  CONTRACTS  AWARDED 

Allegheny  county.  State  Highway  Route  70. 
Springdale  borough.  6,915  feet  of  reinforced  con- 
crete; Booth  and  Flinn.  Ltd..  Pittsburgh   $90,563  25 

Allegheny  county,  State  Highway  Route  72, 
Hampton  and  Richland  townships,  43,391  feet  of 
bituminous  surface  course  on  a  concrete  foun- 
dation; Donald  McNeil  Company,  Pittsburgh   433,307  35 

Bradford  county.  Route  17.  Monroe  and 
Towanda  townships;  16,362  feet  of  bituminous  sur- 
face course  on  a  concrete  foundation  ;  T.  H.  Gill 
Company,  Binghamton,  N.  Y   146.440  92 

Fulton  county,  Stale  Highway  Route  39,  Lick- 
ing Creek  township,  15,020  feet  of  reinforced  con- 
crete ;  Snyder  Phillips  Company,  Philadelphia,  .  .     131,305  36 

Jefferson  county,  State  Highway  Route  64, 
Rose  and  Union  townships,  20,720  feet  of  bitu- 
minous surface  course  on  a  concrete  foundation 
and  Hillside  Vitrified  Brick;  Dale  Engineering 
Company,  Utica,  N.  Y.,   205.048  98 
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Pike  county,  Milford  and  Westfall  townships, 
State  Highway  Route  8,  29,546  feet  of  bituminous 
surface  course  on  a  concrete  foundation ;  H.  B. 
Sproul  Construction  Company,  Peekskill,  N.  Y...  .     199,826  65 

Lackawanna  county,  Moscow  borough  and 
Roaring  Creek  township,  State  Highway  Route  168, 
8,915  feet  of  bituminous  surface  course  on  a  con- 
crete foundation  and  Hillside  Vitrified  Brick ;  H. 
B.  Sproul  Construction  Company,  Peekskill.  N.  Y.,      72,230  60 

Lackawanna  county,  Dunmore  borough  and ' 
Roaring  Creek  township.  State  Highway  Route  168, 
28,815  feet  of  bituminous  surface  course  on  a  con- 
crete base  and  Hillside  Vitrified  Brick ;  O'Brien 
Brothers,  Avoca,  Pa   239.591  90 

Somerset  county,  Somerset  township,  State 
Highway  Route  364,  6,675  feet  of  reinforced  con- 
crete and  Hillside  Vitrified  Brick;  Vipond  Con- 
struction Company.  Altoona,  Pa   59,921  70 

Berks  county,  Heidleberg,  Lower  Heidleberg, 
South  Heidleberg  and  Marion  townships.  State 
Highway  Route  149,  39,824  feet  of  bituminous 
mixtures  on  a  prepared  broken  stone  base;  Union 
Paving  Company,  Philadelphia,    72,479  68 

Lebanon  county.  State  Highway  Route  149. 
Jackson,  North  Lebanon  and  South  Lebanon  town- 
ships, 39,907  feet  of  bituminous  mixtures  on  a 
prepared  broken  stone  base ;  Union  Paving  Com- 
pany, Philadelphia,   '   59.520  00 

Lebanon  county,  State  Highway  Route  139. 
in  North  Lebanon.  North  Cornwall,  Annville,  North 
Annville,  South  Annville  and  North  Londonderry 
townships,  38,282  feet  of  bituminous  mixtures  on 
a  prepared  broken  stone  base ;  Union  Paving  Com- 
pany, Philadelphia   69.642  12 

"Washington  and  Quincy  townships.  Franklin 
county,  8,000  feet  reinforced  concrete,  on  Routes 
Nos.  584  and  585 ;  Burgess  &  Dorrier.  Scottsville. 
Va   43.958  50 
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/  \ 

Public  Service  Commission 

v   ,  / 

CALENDAR   OF   SESSIONS   FOR  WEEK  BEGINNING 
MONDAY,  APRIL  21,  1919. 

Monday,  April  21.  1.30  P.  M. 

Harrisburg. 

Arguments 

C.  1380.  Borough  of  Kane,  et  al.,  vs.  Spring  Water  Com- 
pany of  Kane.  In  re :  Alleging  excessive  rates,  inadequate  ser- 
vice and  unreasonable  rules  and  regulations  in  the  borough  of 
Kane.  (Rehearing.) 

C.  2708.  The  WUkes-Barra  &  New  York  Carrier  Cor- 
poration vs.  Moreiand  Trucking  Corporation  or  Moreland  Ex- 
press. In  re:  Alleging  that  respondent,  a  foreign  corporation, 
is  operating  auto  trucks  as  a  common  carrier  in  the  transpor- 
tation of  goods  and  merchandise  in  the  counties  of  Lehigh  and 
Northampton,  without  having  first  obtained  a  certificate  of  public 
convenience. 

C.  2311.  United  Business  Men's  Association  of  Philadel- 
phia, vs.  The  Bell  Telephone  Company  of  Pennsylvania.  In  re : 
Alleged  inadequate  and  insufficient  facilities  for  the  registering 
of  outgoing  cals  in  the  City  of  Philadelphia. 

C.  2593.  Central  Pennsylvania  Lumber  Company  vs. 
Pennsylvania  Railroad  Company,  United  States  Railroad  Ad- 
ministration. In  re:  Alleged  unjust  and  unreasonable  switch- 
ing charges  in  the  City  of  Willi amsport. 

Hearings 

M.  C.  1052-1919.  Contract  between  the  borough  of  Spang- 
lcr  and  The  Pennsylvania  Railroad  Company,  granting  said  bor- 
ough the  right  to  construct,  lay  and  maintain  a  24-inch  reinforced 
concrete  pipe  through  and  under  the  right  of  way  and  tracks 
of  said  railroad  company  at  a  point  182  feet  south  from  the 
center  of  the  passenger  station  of  said  company  in  said  borough. 


WW 


Department  Reports  of  Pennsylvania. 


773 


A.  2443-1910.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  agreement  between  said 
company  and  the  Franklin  Telephone  &  Telegraph  Company, 
providing  for  the  sale  by  the  former  to  the  latter  of  one  switch- 
board and  telephone  sets,  located  in  the  village  of  Springtown, 
Bucks  county. 

A.  2444-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  agreement,  between  said 
company  and  the  Midway  Mutual  Telephone  Company,  provid- 
ing for  the  lease  to  the  latter  of  certain  plant  equipment  located 
in  the  borough  of  Midway,  Smith  township,  Washington  county. 

A.  2448-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania  for  approval  of  agreement  between  said  com- 
pany and  the  Shippingport  Telephone  and  Telegraph  Company, 
providing  for  the  leasing  by  the  former  to  the  latter  of  certain 
plant  ecpiipment  located  in  the  borough  of  Shippingport,  Beaver 
county. 

A.  2449-1919.  Application  of  The  Bell  Telephone  Company 
of  Pennsylvania,  for  approval  of  agreement  between  said  com- 
pany and  the  Luzerne  County  Gas  and  Electric  Company,  pro- 
viding for  the  sale  by  the  former  to  the  latter  of  certain  facili- 
ties located  in  the  borough  of  Kingston,  Luzerne  county. 

Wiekes-Barre 

Tuesday,  April  22,  1919  9:30  A.  M, 

Borough  of  Dupont, 
vs. 

C.  2330.    Delaware  and  Hudson  Company, 
C.  2331.    Lehigh  Valley  Railroad  Company. 
In  re :  Alleging  dangerous  grade  crossings  on  Main  street 
and  Almon  street  in  the  borough  of  Dupont,  Luzerne  county. 

Harrisburg 

2.00  P.  M. 

C.  2369.    S.  T.  Moore, 

C.  2385.    West  Shore  Firemen's  Union, 

C.  2386.    Council  and  Citizens  of  West  Fairview, 
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C.  2387.    Scott  J.  Hake, 
C.  2388.    Robert  E.  Cahill, 
C.  2389.    Galen  L.  Naylor, 
C.  2390.    Borough  of  Carlisle, 
C.  2391.    R.  M.  Weidler, 
C.  2401.    J.  C.  Strickner,  et  al., 
C.  2405.    John  H.  Roth,  et  al., 
C.  2406.    J.  Fred  Hummel,  et  al., 
vs. 

Valley  Railways  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates  of 

fare. 

Harrisburg 

Wednesday,  April  23,  1919  9:30  A.  M. 

C.  2654.  Enos  H.  Hess  vs.  United  States  Railroad  Admin- 
istration, Director  General,  Philadelphia  and  Reading  Railway 
Company,  lessee.  In  re :  Alleged  dangerous  grade  crossing  in 
the  village  of  Grantham,  Cumberland  county. 

C.  2707.  State  Highway  Department  of  the  Common- 
wealth of  Pennsylvania  vs.  Philadelphia  and  Reading  Railway 
Company.  In  re:  Alleging  dangerous  grade  crossing  on  State 
Highway  Route  No.  147,  leading  northward  from  the  borough 
of  West  Chester  at  a  point  in  "West  "Whiteland  township,  Chester 
county. 

M.  C.  1038-1919.  Contract  between  the  Girardville  Gas 
Company  and  the  borough  of  Summit  Hill,  Carbon  county, 
granting  the  company  a  franchise  to  construct,  maintain  and 
operate  a  line  of  pipes  in  and  under  the  streets  of  the  borough 
for  the  purpose  of  supplying  gas  to  the  public  residing  in  said 
borough. 

M.  C.  1039-1919.  Contract  between  the  Girardville  Gas 
Company  and  the  borough  of  Lansford,  Carbon  county,  grant- 
ing the  company  a  franchise  to  construct,  maintain  and  operate 
a  line  of  pipes  in  and  under  the  streets  of  said  borough  for  the 
purpose  of  supplying  gas  to  the  public  residing  in  said  borough. 

M.  C.  1040-1919.    Contract  between  the  Girardville  Gas 
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Company  and  the  borough  of  Coalda'e,  Schuylkill  county,  grant- 
ing' the  company  a  franchise  to  construct,  maintain  and  operate 
a  line  of  pipes  in  and  under  the  streets  of  said  borough  for  the 
purpose  of  supplying  gas  to  the  public  residing  in  said  borough. 

M.  C.  1041-1919.  Contract  between  the  West  Penn  Power 
Company  and  the  borough  of  North  Bellevernon,  Westmoreland 
county,  providing  for  lighting  the  .streets  of  said  borough  for  a 
period  of  five  years. 

M.  C.  1043-1919.  Contract  between  the  Bala  and  Merion 
Electric  Company  and  the  township  of  Lower  Merion,  Mont- 
gomery county,  for  lighting  certain  public  highways  of  said 
township  (known  as  Merion  Community)  for  a  period  of  five 
years. 

M.  C.  1044-1919.  Contract  between  the  Bala  and  Merion 
Electric  Company  and  the  borough  of  Narberth,  Montgomery 
county,  for  lighting  streets  of  said  borough  for  a  period  of  five 
years. 

M.  C.  1045-1919.  Contract  between  the  Bala  and  Merion 
Electric  Company  and  the  township  of  Lower  Merion,  Mont- 
gomery county,  for  lighting  certain  public  highways  of  said 
township  for  a  period  of  five  years. 

A.  2425-1919.  Application  of  the  Beaver  Pipe  Line  Com- 
pany for  approval  of  incorporation  for  the  purpose  of  construct- 
ing and  maintaining  pipes,  etc.,  for  the  purpose  of  transporting 
petroleum  between  the  borough  of  West  Bridgwater  and  the 
western  line  of  South  Beaver  township,  Beaver  county. 

A.  2427-1919.  Application  of  The  Bell  Telephone  Com- 
pany of  Pennsylvania  for  approval  of  the  acquisition  of  con- 
trolling right,  title  and  interest  in  the  capital  stock  of  the 
Juniata  and  Shavers  Creek  Telephone  Company,  and  the  sale  by 
said  company  of  its  property,  franchises,  etc.,  to  the  said  Bell 
Telephone  Company. 

A.  2428-1919.  Application  of  the  Snavely  Taxicab  Com- 
pany, Inc.,  for  approval  of  incorporation,  for  the  purpose  of 
transporting  persons  and  property  by  means  of  automobiles,  etc., 
in  the  City  of  Pittsburgh. 
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A.  2433-1919.  Application  of  Mahlon  Mease  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
buses  as  a  common  carrier  between  Wyndmoor  and  Chestnut 
Hill  along  Williow  Grove  avenue. 

1:30  P.  M. 

A.  2357-1919.  In  re:  Investigation  upon  the  Commission's 
own  motion  of  the  dangerous  condition  of  existing  crossing  at 
grade  at  point  where  the  tracks  and  right  of  way  of  the  Philadel- 
phia, Baltimore  and  Washington  Railroad  Company  cross  Market 
street,  in  the  borough  of  Marcus  Hook  and  Lower  Chichester 
township,  Delaware  county. 

Harrisburg 

Thursday,  April  2 1,  WW  9:30  A.  M. 

C.  2710.    Borough  of  Mahanoy  City, 
C.  272-1.    Delano  Water  Company, 
C.  2726.    George  Stern,  et  al., 
vs. 

Mahanoy  City  Water  Company. 

In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
for  water  service. 

C.  2711.  Emerick  Motor  Bus  Line  Company  vs.  The  Belle- 
fonte  Central  Transportation  Company.  In  re:  Praying  for 
rule  to  show  cause  why  the  certificate  of  public  convenience 
granted  respondent  to  operate  an  auto  bus  line  from  Bellefonte 
to  State  College  should  not  be  canceled. 

M.  C.  1042-1919.  Contract  between  the  Schuylkill  River 
East  Side  Railroad  Company  and  the  City  of  Philadelphia, 
amending  Section  5  of  an  ordinance  of  said  city,  approved  July 
10,  1917,  and  also  authorizing  the  vacation  of  Shedwick  street 
from  Gray's  Perry  avenue  to  AVharton  street. 

Pittsburgh 

9:30  A  .M. 

C.  2625.    Borough  of  New  Kensington, 
C.  2626.    Borough  of  Tarentum, 
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C.  2627.    Borough  of  Brackenridge, 
C.  2643.    Township  of  Harrison,  Allegheny  county, 
vs. 

Allegheny  Valley  Street  Railway  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
of  fare. 

C.  2706.  C.  J.  Holleman  and  L.  J.  Lemaster  vs.  South 
Pittsburgh  Water  Company.  In  re:  Alleged  unjust  and  unfair 
regulations  requiring  consumer  to  install  service  connections 
from  main  to  curb  line  in  the  borough  of  Dormont,  Allegheny 
county. 

C.  2722.  Joseph  B.  Wood  vs.  West  Penn  Power  Company. 
In  re :  Alleged  unlawful  construction  and  operation  of  trans- 
mission line  in  Forward  township,  Allegheny  county,  and  re- 
fusal to  contract  with  persons  residing  in  said  township  or  ad- 
jacent thereto  for  the  furnishing  of  light,  heat  and  power  by 
electricity. 

C.  2725.  W.  P.  McCourt  vs.  Ohio  Valley  Water  Company. 
In  re :  Alleging  refusal  to  extend  lines  to  furnish  service  to  resi- 
dence of  complainant  in  the  borough  of  Emsworth. 

A.  2420-1919.  Application  of  George  A.  Dale  for  the  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  East  Liberty  District 
and  the  downtown  district  of  the  City  of  Pittsburgh,  via.  Friend- 
ship avenue,  Bloomfield  bridge  and  Bigelow  Boulevard,  said  city. 

A.  2421-1919.  Application  of  George  F.  Miller,  et  al,  part- 
nership, doing  business  as  the  Duquesne  Auto  Transportation 
Company,  for  approval  of  the  beginning  of  the  exercise  of  the 
right  to  operate  auto  buses  as  a  common  carrier  between  the  cen- 
tral business  section  and  the  east  end  residential  district  of  the 
city  of  Pittsburgh. 

A.  2426-1919.  Application  of  Herman  AVandrei  for  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  the  city  of  MeKeesport 
and  Elrama,  Allegheny  county. 

A.  2432.  Application  of  C.  H.  Moore  for  approval  of  the 
beginning  of  the  exercise  of  the  right  to  operate  auto  buses  as  a 
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common  carrier  between  the  village  of  Harmarville  and  the  vil- 
lage of  Indianola,  Allegheny  county. 

10.00  A.  M. 

Philadelphia 

C.  2628.  Ferdinand  F.  C.  Meissner  vs.  Frankford,  Tacony 
&  Holmesburg  Street  Railway  Company.  In  re :  Alleged  inade- 
quate and  insufficient  service  and  unjust  and  unreasonable  in- 
crease in  rates  of  fare. 

Friday,  April  25.  9.30  A.  M. 

Wilkes-Barre. 

C.  2376.  Borough  of  Freeland  vs.  Freeland  Water  Com- 
pany. In  re :  Alleged  unjust  and  unreasonable  increase  in  rates 
for  service  in  said  borough. 

10.00  A.  M. 

Philadelphia 

A.  2436-1919.  Application  of  John  J.  Hartel,  et  al.,  for 
approval  of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  the  intersection  of 
Lansdowne  and  Baltimore  avenues  in  the  borough  of  Lansdowne 
and  the  69th  street  terminal  of  the  Philadelphia  Rapid  Transit 
Company  in  Upper  Darby  township. 

10.00  A.  M. 

Lancaster. 

C.  2212.  Lancaster  Automobile  Club  vs.  Lancaster  & 
Ephrata  Turnpike  &  Plank  Road  Company.  In  re :  Alleging 
dangerous  condition  of  roadbed  and  excessive  rate  of  tolls  'a 
Lancaster  county. 
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BUREAU  OF  INSPECTION. 


BUILDING  DIVISION 


Plans  Approved  During'  the  Month  of  March,  1919 


Fire  Escapes 


Town 


Building 


Areht.  or  Contr. 


Owner 


Lebanon  Lodge   Hall,    .  . 

Chambersburg,   . .  .  Apartments,    . . 

Green  Castle  Lodge  Hall,  .. 

Chambersburg,  ...Hotel,   

Narberth  Apartments,  .. 

E.  Pittsburgh.  .  .  .  Office  Bldg.,  . 

St.  Clair,   Lodge  Hall,  .  . 

Reading,   Apartments,  .. 

Williamsport,     .  .  .  Store  

Johnstown,   Offices  &  Apts., 

Freedom  Apts.  &  Hall,  . 

S.  Bethlehem,   ...Office  Bldg.,  . 

Lebanon  Apartments,    . . 

Reading  Apartments,    . . 

Allentown  Apartments,   . . 

Ashley  Hall  &  Apts., 

Schickshinney,    ..  Hotel  

Carlisle  Hotel  

Alden   Station.    ..Hall  &  Apts., 

Pottsown  Y.  M.  C.  A.,  . 

Chambersburg,     .  .  Mills  

Wilkes-Barre,   Office  Bldg.,  . 

Reading  Apartments,  .. 

Wilkes-Barre,   ....  Apart  ments,   . . 

Altoona  Apts.  &  Offices, 

Lebanon  Apts.  &  Offices, 

Ellwood  City,    .  .  .  Apartments,   .  . 


Anne  &  Son  Win.    Nutting  Estate. 

Smith  Fence  &  Iron  Co.,.  Carl  Vanderau. 
Smith  Fence  &  Iron  Co.,.W.  S.  Fleming. 
'Smith  Fence  &  Iron  Co...W.  S.  Alexander. 

Pettit  Iron  Works  Wm.  T.  Harris. 

Bernard  H.  Prack  West.  Elec.  &  Mfg.  Co. 


W.  F.  Rempis  Co.. 
\\ .   F.   Rempis  Co., 


J.  M.  Boone. 
.  M.  Tyson. 


Nat.  Fdy.  Mfg.  &  S.  Co..  Sonora  Phonograph  Co. 


George  .1.  Griffith, 
Elwood  City  I.  &  W.  Wks 
Seranton  I.  &  S.  Co.,  . 

H.   T.  Hauer  

W.  L.  Kiefer  

J.  J.  Hanlon  Iron  Wks.. 
Becker  Iron  Works,    .  . 


Mr.  Murphy. 
,  Eliz.  Doncaster. 
.  Lehigh   R.  R.  Co. 
.  J.  F.  Al wein. 
.  E.  McGowan. 
.  Andrew  C'sech. 
.  Victor  Miszkiel. 

 T.  W.  McDonald. 

Potts  Mfg.  Co  St.  Charles  Hotel. 

Diamond  City  F.  &  I.  W.,  P.  O.  S.  of  A. 
Brownworth  &  Co.,    ....  Pottstown  Y.  M.  C.  A. 

Smith  F.  k  I.  Co  Chmbsbg.  Woolen  Mills. 

Ralph  M.  Herr  Simon  Long. 

 Wm.  H.  Moser. 

Diamond  City  F.  &  I.  Co.,M.  Stolper. 

Anne  &  Son  C.  H.  McVev. 

H.  T.  Hauer  Ed.  Miller. 

Ellwood  City  I.  &  W.  Co.,ZuzeIla  Estate. 


Theatres 


Wampum,   

Juniata  

Renovo,   

E.    Pittsburgh,    .  . 

Bangor,   

Monongahela  City, 

Pitcairn  

Big  Run  

Woodvale  

Fayette  City,  .  .  . 
Snowden  Twp.,  Al- 
legheny Co.,  .  . 
Clifton  Heights,  . 
Warren,  .... 
Pitcairn.  .  . 
Johnstown,  . 
LTniontown, 
Sunbury,    .  . 


Theatre, 
Theatre, 
M.  P.  T., 
M.  P.  T.. 
M.  P.  T., 
Theatre. 
M.  P.  T., 
M.  P.  T., 
M.  P.  T., 
M.  P.  T., 

M.  P.  T., 

M.  P.  T., 
M.  P.  T., 
M.  P.  T., 


Theatre, 
Theatre, 
Theatre, 


Frank  H.  FouU 


Guv  H. 


 L.  Harris. 

.  .  .  .  M.  V.  Orner. 
Colony  Omar  Fisher. 


H.   J.   Lang  Fred  Kimmerle. 

H.  D.  Folkenson  Henry  Weiss. 

F.  P.  Keller  A.  J.  Keller. 

S.  E.  Richards  A.  Civiturese. 

W.  H.  Overdorf  Jehu  and  Jeffrey. 


Rockdale  Iron 
J.  C.  Brenton  

O.  C.  Strassburger. 
J.  Warren  Morgan,  . 


Co  Slavish  Order. 

 Joseph  Bell. 

Win.  Amaismaier. 
.Robert  Holt. 
.  J.   A.  Simmons. 
.  ('has.   P.  Reass. 


John  H.  Philip, 


,W.    H.  Lee, 


Geo.  Panagatogas. 
Dixie  Theatre. 
,  Gen.  Amusement  Co. 
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Buildings 

Reading,   Apartments,   Muhlenberg   Bros.,    .  .  .  .  H.  C.  &  R.  F.  ( 

Reading,   Apartments,   J.   P.   Hennessey  D.  B.  Wanner. 

Carlisle  Apartments,   F.   G.   Fahnestoek,    .  .  .  .  G.  C.  Lee. 

Chambersburg,     .  .  Apartments,   J.  Carl  Shull. 

Athens,   Club  House,    ....  Ingersoll-Rand  Co  Little  David  Club 

Altoona  Apartments,   D.  G.  Puderbaugh,  ....  Mrs.   Eva  Hare. 

Meadville,   Dormitories,   Y.  W.  C.  A. 

Uniontown  Hotel,   H.  W.  Altman  Union  Trust  Co. 

Reading,   Apartments,   H.  G.  Mohn,   Sherman  &  Mend- 
Reading,   Apartments,   S.  J.  Corbitl. 

Reading,   Apartments,   H.  G.  Mohn,   J.  H.  Shutter. 

Johnstown,   Factory,   H.  M.   Roger,   C.  H.  Suppes. 

Wilkes-Barre  Factory,   J.  W.  Ferguson  Co.,    .  .  Leon  Farenbach. 

Reading  Offices,   George  L.  Gerhard,  ....  Amer.  Casualty  C 

Reading  Apartments,   D.  B.  Wanner,   Geo.  W.  Kreider. 

Uniontown,   Garage  &  Apts.,   .  Andrew   P.   Cooper,    .  .  .  Reisinger  Motor. 

Bake  Shops  * 

Pittsburgh,   Cafeteria,   A.  R.  Douglas,   Mr.  Miller. 

Philadelphia  Bake  Ovens,    .  .  .  .  D.  Cannito  W.  Phila.  Ital.  Foe 

Bryn  Mawr  Bakery  D.  Cannito  Raffaele  Coeco. 

W.  Philadelphia,  .  Bakery  C.  B.  Comstock,   Kolb  Bakery. 

Philadelphia,    ....  Bakeshop,   R.  Beard,   N.  Beard. 

Philadelphia,    ....Bakeshop  F.  N.  Greisler  L.  Smuckler. 

Philadelphia,    ....  iakehouse,    F.  Coffin  D.  Fred  Kuhn. 

Scranton  Bakeshop  J.  J.    Fritz  Louis  Falk. 

Exhaust  Systems 


Summary  of  Pla)is  Approved  During  March 

Fire  Escapes,    27 

Theatres   17 

Buildings,    16 

Bakeries   8 

Exhaust  Systems   2 


Total   70 

New  plans  received  during-  the  month  of  March   83 

Revised  plans  received  during  the  month  of  March,   59 


Total   142 


» 
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Secretary  of  the  Commonwealth 


CHARTERS  ISSUED 

Name  Location  Business  Capital 

Auto  Service,  Battery  and  Elec-Pittsburgh   $50,000 

trie  Co.,  J.  J.  Blanck,  Treas., 
Brownhill  &  Kramer,  Inc.,  Geo. 

Kramer,      Treas.,  Cynwyd, 

Pa  Philadelphia,    10,000 

Diamond     Soap     &  Chemical 
Mfg.     Co.,     Charles  Stone. 

Treas.,   Philadelphia,    10,000 

Fallston  Land  Co.,  V.  L.  Brad- 
ford, Treas.,  New  Brighton, 

Pa  Beaver   5,000 

Focht  &  Son,  Inc.,  L.  R.,  Win. 
J.   Senner,   Jr.,   Treas.,  Mt. 

Penn,  Pa.,   Reading   50,000 

Franklin  Phonograph  Co.,  Inc.. 

Max  Meitner,  Treas  Philadelphia,    50,000 

Hoover  Bldg.  &  Loan  Assn.,  S. 

L.  Vogelson,  Treas  Philadelphia   5,000,000 

Keystone  Knit  Goods  Co.,  F.  E. 

Nyce,   Treas  Reading,    150,000 

Mastbaum  Bldg.  &  Loan  Assn., 

Stanley  V.,  J.  E.  Mastbaum, 

Treas.,   Philadelphia,   5,000,000 

Merchants    Wholesale  Grocery 

Co.,  J.  J.  Leep,  Treas.,  Philadelphia   40,000 

Mineral  Products  Corp.,  R.  W. 

Hazen,  Treas  New  Castle   10,000 

Mt.  Joy  Farm  Products  Co.,  A. 

F.  Eby,  Treas.,  Mt.  Joy,    5,000 

Penn  State  Bldg.  &  Loan  Assn., 

Abraham  Scharf,  Treas  Philadelphia,    1,000,000 

President  Bldg.  &  Loan  Assn., 

S.  I.  Stein,  Treas.,   Philadelphia,    1,000,000 

Prudential    Realty    Co.,  Leon 

Kazanjian,  Treas  Philadelphia,    20,000 

Rowland  Co.,  H.,  H.  Rosenwald. 

Treas  Philadelphia  Drugs  10,000 

Schuck  &  Krumm  Co.,  Edward 

Schuck,  Treas.,   Pittsburgh  Tailors  6,000 

Seventeenth    St.    Garage  Co., 

Robt.  Rubenstein,  Treas.,  ..Pittsburgh,    30,000 
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Shamokin  Lumber  &  Construc- 
tion Co.,  W.  U.  Jury,  Treas., . Shamokin,    200,000 

Sunshine  Bldg.  &  Loan  Assn., 

S.  B.  Friedman,  Treas.,  ....Philadelphia,    1,000,000 

United  Garage  Co.,  B.  R.  Fogel, 

Treas.,   „  Philadelphia   20,000 

Washington  and  Canonsburg 
Park  and  Amusement  Co.,  J. 

J.  Arnold,  Treas.,  „;..,. Washington,    25,000 

Wilkes-Barre  Chocolates  Co.,  J. 

G.  Utz,  Treas.,   Wilkes-Barre,    25,000 

Wynnestay  Realty  Corp.,  Ed- 
ward E.  Zacharias,  Treas.,  .Philadelphia,    25,000 
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Workmen's  Compensation  Forms 

(Revised) 

PRICE  LIST 

Forms  W-l,  W-2,  W-3,  W-4,  W-5,  W-6,  W-7, 
W-7a,  W-8,  W-9,  W-ll,  W-12,  W-13. 
W-14a,  W-16,  W-17,  W-20,  W-21,  W-22, 
W-23,  W-24,  W-27,  W-28,  W-29,  W-32, 
W-33,  W-34,  W-35,  W-36,  W-37,  W-38, 
W-39,  W-40,  W-41,  W-42,  W-43,  W-44, 
W-45,  W-46,  W-47,  W-48,  W-49,  W-50, 
W-51,   W-51a,   W-51b,   W-51c,  W-52, 

W-53,  W-54,  100  copies  $1.00 

Form  W-l 5a   100  copies  2.00 

Forms  W-14,  W-15  and  W-30  .  .  .100  copies  3.00 

Forms  W-10  and  W-l 8  100  copies  3.00 

Form  W-l 9  and  W-31   100  copies  4.00 

Forms  W-25  and  W-26   100  copies  2.50 

Form  S.  0  100  copies  4.50 

Form  S.  O.  M.  .   .  100  copies     7 . 50 


Prices  Subject  to  change  without  notice. 
Special  prices  on  quantity  lots. 


Department  Reports  of 
Pennsylvania 

I  Vol.  V              HARRISBURG,  PA.,  APRIL  25,  1919             No.  17 
V  J 


ANDERSON  vs.  TERRY  &  TENCH  CO.,  INC. 

Workmen's    compensation — Independent  contractor — Premises 
—Question  of  fact— Act  of  June  2,  1915,  P.  L.  736,  Sec.  301. 

In  the  construction  of  a  railroad  bridge  an  independent 
contractor,  a  reasonable  construction  to  be  placed  on  the  term 
"premises"  is  the  actual  site  of  the  bridge  and  so  much  of  the 
premises  immediately  adjacent  thereto  as  may  be  necessarily  oc- 
cupied by  the  contractor,  or  under  his  control,  to  complete  the 
operation. 

That  is  a  question  of  fact  to  be  determined  by  the  Work- 
men's Compensation  Board,  and  its  finding  is  final. 

In  the  Court  of  Common  Pleas  of  Lehigh  Comity,  No.  1 
June  Term,  1917.  W.  C.  D.  Anna  Anderson  vs.  Terry  &  Tench 
Company,  Inc.  Appeal  from  Award  of  Workmen's  Compensa- 
tion Board. 

Decision  of  Board  on  Appeal,  3  Dep.  Rep.  1515. 
GROMAN,  P.  J.,  March  3,  1919: 

The  defendant  corporation  was  an  independent  contractor 
engaged  in  the  erection  of  two  steel  bridges  for  the  Allentown 
Terminal  Railroad  Company,  near  Allentown,  Pennsylvania." 
The  husband  of  claimant,  while  in  the  employ  of  the  defend- 
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ant  corporation,  and  on  his  way  to  work  in  the  morning,  while; 
crossing  a  Central  Railroad  Company  of  New  Jersey  bridge 
about  a  quarter  of  a  mile  away  from' the  bridge  where  his 
work  was  located,  was  injured  by  a  Philadelphia  and  Reading 
Railway  engine,  causing  his  death  on  November  15th,  1916.  The 
referee  found  that  claimant,  widow  of  Samuel  Anderson,  was 
entitled  to  recover.  An  appeal  was  entered  to  the  Workmen's 
Compensation  Board  which  set  aside  the  award  of  the  referee, 
holding  "that  the  employee  when  injured,  bore  no  such  relation 
to  his  employer  or  to  his  employment  with  them  as  to  bring  him 
within  the  protection  of  Section  301,  wherein  personal  injury 
in  the  course  of  employment  is  defined."  Claimant  appealed  to 
the  Court  of  Common  Pleas  of  Lehigh  County.  In  the  construc- 
tion of  a  railroad  bridge  by  an  independent  contractor  it  seems 
to  us  that  a  reasonable  construction  to  be  placed  on  the  term 
"premises"  would  be  the  actual  site  of  the  bridge  and  so  much 
of  the  premises  immediately  adjacent  thereto  as  may  be  neces- 
sarily occupied  by  the  contractor,  or  under  his  control  to  com- 
plete said  operation.  There  must  be  a  line  of  demarcation  some- 
where, and  that  raises  a  question  of  fact  to  be  determined  by 
the  Workmen 's  Compensation  Board ;  in  this  case  the  Board  held 
that  ' '  at  the  time  of  the  accident,  the  deceased  was  not  upon  any 
premises  occupied  or  controlled  by  the  employer."  Findings 
of  fact  by  the  Board  are  final  under  Section  409,  Act  of  June  2, 
1915,  P.  L.  736;  and  it  has  also  been  so  judicially  determined: 
Poluskiewicz  vs.  Philadelphia  and  Reading  Coal  and  Iron  Co.,  3 
Dep.  Rep.  1438;  257  Pa.  St.,  page  305  (1917)  ;  McCauley  vs. 
Imperial  Woolen  Co.,  4  Dep.  Rep.  1175 ;  261 ;  Pa.  St.,  page  312 
(1918)  ;  Davis,  Appellant  vs.  Smith  et  al.,  4  Dep.  Rep.  2577 ;  262 
Pa.  St,  page  432  (1918). 

The  Board  committed  no  error  in  its  application  of  the  law 
as  based  on  the  findings  of  fact, 

Now,  March  3,  1919,  Appeal  dismissed. 
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/ —  \ 

Common  Pleas  of  Philadelphia  County  No.  1 

v  / 

BAIR  vs.  CITY  OF  PHILADELPHIA. 

Workmen's  compensation — Practice  and  procedure — Subroga- 
tion. 

Rule  by  employer,  the  George  B.  Newton  Coal  Company,  on 
plaintiff  and  defendant  to  show  cause  why  it  should  not  intervene 
and  become  .a  party  plaintiff  in  the  case  brought  by  its  em- 
ployee, to  whom  it  had  paid  compensation  awarded  against  it  for 
injuries  sustained  by  a  defect  in  the  street. 

C.  P.  No.  1,  Philadelphia  County,  June  Term,  1917,  No. 
SHOEMAKER.  J..  Dee.  11,  1918: 

Section  319  of  the  Act  of  June  2.  1915.  P.  L.  736.  while 
giving  the  right  to  the  employer  to  be  subrogated  to  the  right 
of  the  employee  against  third  persons  liable  to  the  employee  for 
damages  causing  the  injuries,  limits  it  to  the  extent  of  the  com- 
pensation payable  to  the  workman  by  the  employer  under  the 
act. 

In  our  opinion,  this  does  not  give  the  employer  a  right  of 
action  against  the  third  person,  so  that  he  can  maintain  the  po- 
sition of  a  plaintiff,  but  it  subrogates  the  employer  to  the  extent 
of  his  interest  in  the  damages  which  the  employee  may  recover, 
and  can  be  done  better  after  the  verdict  is  rendered  than  before. 

To  allow  the  employer  to  intervene  as  a  plaintiff  to  prose- 
cute the  suit  would  raise  so  many  inconsistent  and  embarrassing 
features  in  the  trial  of  the  cause  as  to  lead  us  to  the  conclusion 
that  no  such  right  was  intended  to  be  given  by  the  statute,  and 
the  language  of  the  section  does  net  raise  any  by  implication. 

The  rule  is.  therefore,  discharged. 
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State  Highway  Department 


AWARDS. 

Pipe 

Whittaker-Glessner  Company,  Philadelphia,  Pa.: 

480^  feet  of  24"  Ohio  Metal,  $520.94 

2834  feet  of  24"  Ohio  Metal,  4302.94 

734  feet  of  30"  Metal,  1463.82 

490  feet  of  25"  Metal.  1231.37 

Union  Iron  Product  Company,  East  Chicago.  Indiana  : 
22106  feet  of  12-inch  Inland  Copper  Alloy,  $15916.32 
2602  feet  of  14-inch  Inland  Copper  Alloy,  2263.74 
6604  feet  of  16-inch  Inland  Copper  Alloy,  6339.84 
3506  feet  of  18-inch  Inland  Copper  Alloy  3856.60 

Three  firms  submitted  prices  on  reinforced  concrete  culvert- 
pipe  but  all  of  these  bids  were  rejected. 

Explosives. 

The  Receivers  for  the  Aetna  Explosives  Company,  Inc.. 
New  York: 

25,900  lbs  40%  Dynamite   $4,985.75 

12,500  lbs  No.  6  Caps   173.83 

400  feet  of  4-foot  Exploders,  No.  6   23.40 

1,100  feet  of  8-foot  Exploders,  No.  6   84.92 

300  feet,  of  10-foot  Exploders  No.  6   25.98 

30  feet  of  12-foot  Exploders,  No.  6   4.80 

50  feet  of  20-foot  Exploders,  No.  6   6.67 

The  Atlas  Powder  Company,  of  Wilmington,  Delaware,  was 
awarded  the  contract  for  20,850  feet  of  "D.  T."  Fuse  at  their 
low  bid  of  $156.37. 

The  Hercules  Powder  Company,  of  Wilmington,  Delaware, 
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secured  the  contract  for  750  feet  of  six-foot  No.  6,  exploders  at 
their  low  bid  of  $50.85. 


CONTRACT  AWARDED  FOR  ROAD  CONSTRUCTION. 


State  Route  No.  18,  West  Chillisquaque  township,  Northum- 
berland county.  Walter  A.  Godcharles,  Milton,  at.  $129,500.34; 
20,366  feet  of  bituminous  macadam. 


Water  Supply  Commission 


v. 


ACTION  TAKEN  AT  MEETING  HELD  APRIL  22. 


Approved. 

Crawford  County  Commissioners,  for  permission  to  lower 
the  existing  bridge  across  Conneaut  Creek,  where  Mulberry 
Street  crosses  said  stream,  at  Conneautville,  Crawford  County. 

J.  P.  Buchanan,  for  permission  to  construct  a  dam  across 
Buchanan's  Run,  in  Pulaski  Township,  Lawrence  County. 

Chartiers  Southern  Railway  Company,  for  permission  to 
construct  a  three-span  steel  girder  bridge  over  Muddy  Creek, 
500  feet  westwardly  from  its  confluence  with  the  Monongahela 
River,  in  Cumberland  Township,  Greene  County. 

Lycoming  County  Commissioners,  for  -  permission  to  con- 
struct a  bridge  across  a  branch  of  Mill  Creek,  about  13,000  feet 
northeast  of  Cogan  Valley,  in  Hepburn  Township,  Lycoming 
County. 

Lycoming  County  Commissioners,  for  permission  to  con- 
struct, a  bridge  across  Mill  Creek,  about  6,000  feet  northeast  of 
Fairfield  Center,  in  Mill  Creek  Township,  Lycoming  County. 
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Lycoming  County  Commissioners,  for  permission  to  con- 
struct,  a  bridge  across  Hoagland  Run,  about  8,000  feet  northwest 
of  Perrysville,  in  Lycoming  Township,  Lycoming  County. 

Lycoming  County  Commissioners,  for  permission  to  con- 
struct a  bridge  across  Gregg's  Run,  about  4,000  feet  northeast  of 
Hughesville,  in  Wolf  Township,  Lycoming  County. 

Lycoming  County  Commissioners,  for  permission  to  con- 
struct a  bridge  across  Gregg's  Run,  about  4.500  feet  east  of 
Bryan's  Mill,  in  Penn  Township,  Lycoming  County. 

Lycoming  County  Commissioners,  for  permission  to  con- 
struct a  bridge  across  Trout  Run,  in  the  village  of  Trout  Run. 
in  Lewis  Township,  Lycoming  County. 

People's  Natural  Gas  Company,  for  permission  to  construct 
a  dam  across  Dunkard  Creek,  at  a  point  approximately  15  miles 
from  its  junction  with  the  Monongahela  River,  about  three- 
quarters  mile  east  of  Hoover's  Run,  in  Wayne  Township. 
Greene  County. 

Director  General  of  Railroads  and  the  Pennsylvania  Rail- 
road Company,  for  permission  to  construct  concrete  abutments 
at  its  Bridge  No.  103.64,  Renovo  Division,  across  Owl  Creek 
(Wilson  Run)  .08  mile  east  of  Wilcox  Station,  in  Jones  Town- 
ship, Elk  County. 

Director  General  of  Railroads  and  the  Pennsylvania  Rail- 
road Company,  for  permission  to  make  a  change  to  the  abut- 
ments of  a  bridge  across  Rattlesnake  Run,  0.12  miles  south  of 
Lanes  Mills,  Washington  Township,  Jefferson  County. 

Director  General  of  Railroads  and  the  Pennsylvania  Rail- 
road Company,  for  permission  to  construct  a  pier  and  make 
alterations  to  abutments  of  bridge  across  Rattlesnake  Run.  north 
of  Lanes  Mills,  in  Snyder  Township,  Jefferson  County. 

Director  General  of  Railroads  and  the  Pennsylvania  Rail- 
road Company,  for  permission  to  construct  a  pier  and  make 
an  addition  to  the  abutments  of  a  bridge  across  Little  Toby 
Creek,  0.19  miles  south  of  Brockwayville,  Snyder  Township. 
Jefferson  County. 

J.  W.  Mc Williams,  for  permission  to  construct  a  temporary 
brush  dam  across  Big  Mahanoy  Creek,  about  one  and  two-thirds 
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miles  from  the  mouth  of  the  stream  and  two-thirds  of  a  mile 
east  of  Herndon,  Northumberland  County. 

Pennsylvania  Railroad  Company,  for  permission  to  make 
an  extension  to  bridge  No.  194.25  across  Drury's  Run.  at  Re- 
novo,  Clinton  County. 

Director  General  of  Railroads  and  the  New  York  Central 
Railroad  Company,  for  permission  to  encase  in  concrete  the 
westerly  pier  of  Bridge  No.  E-l  across  the  West  Branch  of  the 
Susquehanna  River,  at  Mahaffey,  Clearfield  County. 

Pennsylvania  Railroad  Company,  for  permission  to  make 
an  extension  to  Bridge  No.  194.41,  across  School  House  Rim.  at 
Renovo,  Clinton  County. 

Lycoming  County  Commissioners,  for  permission  to  erect  a 
bridge  across  Sinking  Run,  about  3,500  feet  east  of  Moreland, 
Moreland  Township,  Lycoming  Coimty. 

Giant  Portland  Cement  Company,  for  permission  to  relocate 
the  channel  of  Coplay  Creek,  from  a  point  120  feet  west  of  the 
division  line  between  North  Whitehall  and  Whitehall  Townships 
to  a  point  appriximately  2,100  feet  east  of  said  division  line,  in 
Lehigh  County. 

Girard  Water  Company,  for  permission  to  construe!  flash 
boards  on  the  spillway  of  No..  3  Dam  on  Lost  Creek,  West  Ma- 
hanoy  Township.  Schuylkill  County. 

Allegheny  River  Mining  Company,  for  permission  to  dredge 
sand  and  gravel  in  the  Allegheny  River,  between  Freeport  and 
Mahoning,  in  Armstrong  County. 

Treichler  Drifted  Coal  Company,  for  permission  to  dredge 
coal  in  Shamokin  Creek,  in  Snydertown  Borough.  Northumber- 
land County. 
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Public  Service  Commission 
\  .  / 

WILLARD  HARTZELL,  ET  AL.,  vs.  BANGOR  &  PORTLAND 

TRACTION  CO. 

Traction  companies — Bates — Increase  of — Alleged  to  be  exces- 
sive and  unreasonable — Zones. 

The  respondent  increased  the  number  of  zones  on  its  line 
from,  three  to  four,  increased  its  milk  rates,  and  later  increased 
its  fare  from  five  to  six  cents  per  zone.  Complaints  were  made 
against  each  of  the  above  changes. 

The  Commission  found  thai  the  increased,  number  of  zones 
and  the  greater  rates  produced  a  net  revenue  barely  large  enough 
to  pay  the  interest  on  the  outstanding  bonds,  with  no  allowance 
for  depreciation  or  salaries  of  officers.  No  dividends  have  been 
paid  for  the  past  several  years.  The  complaints  were  there- 
upon dismissed,  and  the  respondent  directed  to  file  on  or  before 
February  1,  1.920,  a  statement  of  receipts  and  operation  ex- 
penses for  the  year  ending  January  1,  1920. 

Complaint  Docket  Nos.  1562,  1969,  2305. 
REPORT  AND  ORDER  OF  THE  COMMISSION. 

RILLING,  Commissioner,  April  15,  1919: 

The  Bangor  and  Portland  Traction  Company  extends  from 
Main  and  First  streets  in  the  Borough  of  Bangor,  through  East 
Bangor,  Jacksonville,  Mount  Bethel,  to  the  depot  of  the  Dela- 
ware, Lackawanna  and  Western  Railroad  in  the  Borough  of 
Portland,  all  in  Northampton  County,  a  distance  of  8.7  miles. 
It  operates  an  hourly  service  on  a  zone  basis,  through  a  hilly 
country,  with  a  maximum  grade  of  12%.  The  Delaware,  Lacka- 
wanna and  Western  Railroad  competes  with  respondent  between 
Portland  and  Bangor,  over  a  somewhat  shorter  route,  operating 
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two  trains  daily.  Respondent  has  no  power  house,  buying  its 
power  from  the  Pennsylvania  Utilities  Company.    Originally,  i1 


had  three  5  cent  zones,  viz : 

Bangor  to  East  Bangor   2.70  miles 

East  Bangor  to  Mt.  Bethel   4.24  miles 

Mt.  Bethel  to  Portland   1.76  miles 

A  new  rate  effective  July  1st.  1917.  was  filed,  making  four 
5  cent  zones,  viz : 

Bangor  to  East  Bangor,   2.71  miles 

East  Bangor  to  Johnsonville   1.63  miles 

Johnsonville  to  Mt.  Bethel   2.61  miles 

Mt.  Bethel  to  Portland   1.76  miles 

To  this  new  schedule  complaint  was  filed  on  June  22,  1917. 


While  it  was  pending  respondent  filed  a  new  schedule  effective 
March  25,  1918.  increasing  its  milk  rates,  to  which  complaint 
was  filed  March  21,  1918.  With  these  two  complaints  pending, 
respondent  filed  a  further  schedule  effective  September  1,  1918, 
increasing  its  four  5  cent  zones  each  to  6  cents.  To  this  increase 
complaint  was  filed  on  August  13.  1918.  The  three  complaints 
were  heard  together,  respondent  assuming  the  burden  of  proof, 
contending  that  the  increased  fares  are  necessary  on  account  of 
the  increased  operating  expenses  an  doffered  evidence  to  show 
operating  cost  and  the  extent  of  increase,  as  well  as  indicating 
the  value  of  its  property.  The  evidence  produced  confirms  what 
is  common  knowledge,  that  respondent,  like  all  other  utilities, 
experienced  a  marked  increase  in  operating  cost,  during  the  war 
and  the  severe  winter  of  1917-1918. 

All  of  the  capital  stock  of  respondent's  line  was  acquired 
about  January  1,  1916,  by  the  Northampton  Traction  Company, 
and  since  then  has  been  operated  by  its  officers.  There  is  no 
track  connection  between  the  lines  of  the  two  companies.  Re- 


spondent has  outstanding: 

First  bond  issue,  5  per  cent.,    $130,-.  00 

Second  bond  issue,  4  per  cent.,   130,000.00 

Capital  stock,    130,000.00 

Total  capitalization,   $390,000.00 
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Interest  has  been  paid  on  all  bonds  but  no  dividends  have 
been  paid  on  capital  stock.  Operating  expenses  for  two  pe- 
riods of  13  months  each,  ending  July  31,  1917,  and  1918,  were 
given,  the  first  period  covering  twelve  months'  operation  on  the 
three-zone  basis  and  one  month  on  the  four-zone  basis,  the  second 
period  all  under  the  four-zone  basis.  No  evidence  was  furnished 
indicating  increases  made  in  earnings  under  the  six  cent  fares. 

The  net  earnings  for  the  13  months  ending  July  31,  1917. 
were  $13,232.35.  For  13  months  ending  July  31,  1918,  $14,- 
931.93.  In  the  operating  costs  during  these  periods  nothing  wa*. 
included  for  salaries,  the  officers  of  the  Northampton  Traction 
Company  having  rendered  the  necessary  service  without  receiv- 
ing any  remuneration  therefor.  Neither  was  anything  included 
for  depreciation. 

Books  indicating  original  cost  of  the  respondent  's  line  are 
not  available  and  no  original  cost  was  shown.  H.  C.  Dilliard,  an 
engineer,  who  formerly  rendered  some  service  in  connection  with 
respondent's  line,  made  a  reproduction  cost  new  estimate  of  re- 
spondent's property,  without  allowing  anything  for  deprecia- 
tion, amounting  to  $387,398.66,  making  an  average  cost  per  mile 
of  about  $44,500. 

The  character  of  the  country  through  which  respondent's 
line  extends,  the  extent  of  the  population  served,  the  fact  that 
it  competes  with  a  steam  railroad,  all  tend  to  affect  its  earning 
power  under  any  rates.  It  is  not  disputed  that  no  salaries  have, 
in  recent  years,  been  paid  for  its  management,  nor  any  dividends 
on  its  capital  stock.  Interest  on  its  bonds  at  four  and  five  per 
cent.,  amounting  to  an  annual  payment  of  $11,700.  is  all  that 
can  be  considered  as  the  payment  of  any  return  to  its  owners. 

We  think  the  evidence  in  this  case  is  sufficient  to  enable  us 
to  determine  that  the  increased  earnings  effected  through  in- 
creasing the  number  of  zones  as  well  as  increasing  the  zone  and 
milk  rates  will  not  produce  more  revenue  Mian  the  respondent 
has  a  right  to  collect. 

The  reproduction  cost  new  of  respondent's  property,  as 
made  by  its  witness,  without  including  anything  for  going  value, 
is  $387,398.66  or  about  $44,500  per  mile.    There  was  also  some 
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general  testimony  to  the  effect  that  the  road  could  not  be  con- 
structed at  this  time  for  less  than  $400,000.  If  we  were  to  use 
the  amount  of  $387,398.66,  as  the  reproduction  cost  now  and  de- 
preciate that  sum  25  per  cent.,  we  would  have  the  reproduction 
cost  new  less  depreciation  $290,549,  or  about  $33,000  per  mile. 
Common  experience  tells  us  that  a  street  railway  such  as  re- 
spondent's line,  including  its  rolling  stock  and  necessary  equip- 
ment, cannot  at  this  time  be  constructed  for  $33,000  per  mile. 

The  net  revenue  for  one  year  ending  July  31,  1918,  under 
the  four-zone  basis,  was  $13,783.32.  If  from  this  amount  we 
were  to  deduct  a  proper  sum  for  depreciation  and  salaries,  we 
are  convinced  that  the  balance  remaining  is  not  sufficient  to  pay 
respondent  a  fair  return.  The  small  amount  of  increased  reve- 
nue, while  operating  with  four  5  cent  zones  instead  of  three, 
indicates  to  us  that  an  increase  of  said  zone  fares  from  five  to 
six  cents  and  the  increase  made  in  respondent's  milk  rates,  will 
not  materially  augment  its  net  revenue. 

Respondent's  line  extending  from  Bangor  to  Portland,  serv- 
ing the  several  communities  reached  thereby,  is  wholly  depend- 
ent upon  them  for  its  support.  It  must  collect  its  revenue  from 
the  public  therein  or  go  without.  It  is  intended  to  be  one  of 
the  factors  that  go  to  make  the  northern  part  of  Northampton 
County  a  desirable  place  in  which  to  live,  and,  through  lack  of 
revenue,  it  cannot  render  its  service  to  the  public,  it  naturally 
follows  that  either  there  is  not  sufficient  demand  for  its  service 
or  its  patrons  do  not  pay  enough  for  what  they  get.  We  are 
assuming,  of  course,  in  making  this  statement,  that  the  com- 
pany is  efficiently  and  economically  operated.  What  was  a  fair 
rate  for  a  street  railway  became  inadequate  by  reason  of  in- 
creased prices  brought  about  through  war  conditions.  This  is 
as  well  known  to  the  general  public  as  to  the  ultilities,  and  there- 
fore the  public  must  expect  to  pay  increased  rates  for  the  ser- 
vice it  accepts  from  a  utility.  In  like  manner  as  it  pays  in- 
creased prices  for  other  needs.  The  dependency  of  respondent 
upon  adequate  patronage  by  the  public  should  be  recognized, 
otherwise  the  company  and  the  public  will  both  suffer,  and  if 
such  lack  of  revenue  continues  it  will  result  in  a  receivership 
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and  ultimately  in  the  abandonment  of  respondent's  line.  No 
utility  can  or  should  be  expected  to  ccntinue  operation  at  a  con- 
tinuous loss.  The  property  of  a  utility  which  the  owners  have 
given  over  to  public  use  has  a  claim  upon  such  public  which  it 
serves  for  reasonable  remuneration.  On  account  of  the  public 
nature  of  the  service  rendered  the  State  has  limited  its  return. 
There  is  likewise  imposed  upon  the.  public  accepting  this  service 
the  obligation  to  pay  reasonable  rates  therefor. 

Our  eoncluson  is  that  under  all  the  evidence  the  several 
complaints  be  dismissed ;  that  respondent  be  permitted  to  collect 
its  existing  schedule  of  rates  and  on  or  before  February  1st, 
1920,  file  with  this  Commission  a  proper  statement  of  its  re- 
ceipts and  operating  cost  for  the  year  ending  January  1st,  1920. 
furnishing  a  copy  thereof  to  complainant's  counsel.  After  ex- 
amination thereof,  if  they  ro  desire,  they  may  renew  their  com- 
plaints and,  if  renewed,  a  further  hearing  will  be  had,  in  which 
event  the  burden  of  sustaining  the  reasonableness  of  the  rates 
will  continue  upon  the  respondent. 

Order. 

This  matter  being  before  the  Public.  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaints  and  an- 
swers on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties  and  the  investigation  of  the  matters  and  things  involved 
having  been  had ;  and  the  Commission  on  the  date  hereof  having 
made  and  filed  a  report  containing  its  findings  of  fact  and  con- 
clusions thereon  which  said  report  is  hereby  approved  and  made 
part  hereof; 

Now,  to  wit,  April  15th,  1919,  it  is  ordered  that  the  com- 
plaints in  the  above  entitled  cases  be  and  the  same  are  hereby 
dismissed ;  and 

It  is  further  ordered  that  the  respondent,  the  Bangor  and 
Portland  Traction  Company,  on  or  before  February  20th,  1920, 
file  a  detailed  statement  of  its  receipts  and  operating  costs  for 
the  year  ending  January  1st,  1920,  and  furnish  a  copy  thereof 
to  counsel  for  the  complainants,  who,  after  examination  thereof 
may  renew  their  complaints,  in  which  event,  the  burden  of  sus- 
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taining  the  reasonableness  of  the  rates  will  continue  upon  the 
respondent. 


BIRDSBORO  STONE  CO.  vs.  P.  R.  R.  AND  PHIL  A.,  BALTO. 
&  WASHINGTON  R.  R.  CO. 

Rates  on  stone — Alleged  to  be  excessive. 

Complaint  Docket  No.  1750. 

REPORT  AND  ORDER  OF  THE  COMMISSION. 

RILLING,  Commissioner,  April  15.  1919: 

Complainant,  Birdsboro  Stone  Company,  operates  its  plant 
near  Birdsboro.  Pennsylvania,  about  fifty  miles  northward  of 
Philadelphia,  on  the  Schuylkill  Branch  of  the  Eastern  Division 
of  the  Pennsylvania  Railroad. 

Complainant  ships  a  large  amount  of  crushed  stone  over 
respondent's  lines,  not  only  to  points  in  Pennsylvania,  but  also 
to  points  adjacent  in  New  Jersey,  Delaware,  Maryland  and 
Virginia.  Contending  that  respondent's  rates  for  hauling 
crushed  stone  yields  to  its  earnings  greater  than  it  should  re- 
ceive, complainant  filed  its  complaint  on  November  1,  1917,  both 
with  the  Interstate  Commerce  Commission  and  the  Pennsylvania 
Commission,  alleging  that  said  rates  were  severally  excessive  and 
prohibitive,  unreasonable  and  unjust  and  unjustly  discrimina- 
tory. 

At  the  conclusion  of  the  taking  of  Hie  testimony  in  this  case 
it  was  agreed  that  the  determination  of  th  ■  complaint  by  this 
Commission  should  await  the  finding  by  the  Interstate  Com- 
merce Commission  in  relation  to  the  interstate  rat's.  Its  report 
found  in  49  I.  C.  O,  page  681.  holds  that  such  interstate  rates 
are  unreasonable  and  fixed  a  maxfumum  schedule  thereof  for 
distances  in  excess  of  51  miles  on  practically  a  distance  basis. 
The  following  is  a  copy: 
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Rates  per 

Rates  per 

Miles. 

net  ton. 

Miles. 

net  ton. 

Cents. 

Cents. 

51-  60 

56 

141-150 

105 

61-  70 

62 

151-160 

108 

71-  80 

68 

161-170 

111 

81-  90 

74 

171-180 

114 

91-100 

80 

181-190 

117 

101-110 

85 

191-200 

120 

111-120 

90 

201-210 

123 

121-130 

95 

211-220 

126 

131-140 

100 

The  conclusion  reached  by  the  Interstate  Commerce  Com- 
mission is  fully  sustained  by  the  reasons  assigned  and  we  fully_ 
concur  therein.  From  the  evidence  offered  in  this  case  the  com- 
plaint herein  made  against  respondent's  intrastate  rates  for 
•carrying  crushed  stone  from  complainant's  plant  is  sustained 
and  we  have  formulated  the  following  schedule  of  maximum 
rates  to  be  applied  by  respondent  in  the  place  of  the  rates  com- 
plained of. 


Rates  per 

Rates  per 

Miles. 

net  ton. 

Miles. 

net  ton. 

Cents. 

Cents. 

1-  10 

25 

151-160 

108 

11-  20 

32 

161-170 

111 

21-  30 

38 

171-180 

114 

31-  40 

44 

181-190 

117 

41-  50 

50 

191-200 

120 

51-  60 

56 

201-210 

123 

61-  70 

62 

211-220 

126 

71-  80 

68 

221-230 

129 

81-  90 

74 

231-240 

132 

91-100 

80 

241-250 

135 

101-310 

85 

251-260 

138 

111-120 

90 

261-270 

141 

121-130 

95 

271-280 

144 

131-140 

100 

281-290 

147 

141-150 

105 

291-300 

150 
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Respondents  will  post  and  publish,  on  one  day's  notice,  a 
new  schedule  of  rates  for  carrying  crushed  stone,  in  accord- 
ance with  this  report,  said  rates  to  be  adjusted  to  any  changes 
lawfully  made  since  the  complaint  in  this  case  was  filed. 

Order. 

This  matter  being  before  the  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  complaint  and  an- 
swer on  file  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on  the 
date  hereof,  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report  is 
hereby  approved  and  made  part  hereof : 

Now,  to  wit,  April  15,  1919,  the  respondents,  the  Pennsyl- 
vania Railroad  Company  and  the  Philadelphia,  Baltimore  and 
Washington  Railroad  Company,  are  ordered  to  file,  post  and 
publish  according  to  law,  on  one  day's  notice  to  the  public  and 
to  this  Commission,  a  new  schedule  of  rates  for  carrying  crushed 
stone  from  the  plant  of  the  complainant,  the  Birdsboro  Stone 
Company,  in  the  manner  and  as  set  forth  and  directed  in  the 
report  of  the  Commission  attached  herewith. 


H.  C.  GIBSON,  ET  AL.,  vs.  THE  UNION  HEAT  &  LIGHT 

COMPANY. 

Natural  gas  companies    Service    Failure  of  supply — Inability 
to  serve  all  patrons  Discrimination. 

A  natural  gas  company  which,  as  a  result  of  the  failure  of 
its  resources  in  gas,  is  unable  to  serve  all  its  patrons  is  not 
guilty  of  discrimination  aganst  patrons  not  served  when  all  rea- 
sonable efforts  have  been  made  to  continue  said  service. 

Complaint  Docket  No.  2084. 

REPORT  AND  ORDER  OP  THE  COMMISSION. 


RILLING,  Commissioner,  April  15.  1919. 
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The  respondent,  the  Union  Heat  and  Light  Company,  was 
organized  under  the  Natural  Gas  Act  of  1885  on  November  4, 
;-88,  for  the  purpose  of  serving  Harrisonville  borough  and 
other  communities  in  Butler  and  Mercer  counties.  Its  supply 
was  originally  secured  from  the  Kiester  field,  so-called,  near 
Harrisonville.  Later  its  charter  was  amended  to  permit  it  to 
supply  other  towns  in  Venango  county  and  it  also  made  a  con- 
tract with  the  United  Natural  Gas  Company  for  an  additional 
supply  of  gas,  which,  by  the  terms  thereof,  is  to  be  distributed 
only  to  towns  therein  specified.  Harrisonville  is  not  included. 
The  contract  further  provides  that  the  United  Natural  Gas  Com- 
pany may  at  any  time  terminate  the  same. 

The  supply  of  respondent  at  the  Keister  field  has  practi- 
cally failed  and  as  a  result  respondent's  patrons,  at  Harrison- 
ville and  other  places  served  from  said  source,  have  litle  or  no 
gas.  This  was  especially  true  during  the  severe  winter  of  1917- 
1918,  and  is  likely  again  to  occur.  Many  of  the  houses  in  Har- 
risonville and  other  points  served  by  respondent  have  no  other 
means  of  heating,  lighting  or  cooking,  except  by  natural  gas. 
To  use  any  other  fuel  would  involve  much  expense  in  refitting 
their  premises. 

The  complaint  filed  alleges  that  the  service  of  respondent  is 
inadequate,  that  it  discriminates  against  the  residents  of  Harri- 
sonville by  not  supplying  them  with  the  gas  obtained  from  the 
United  Natural  Gas  Company. 

The  complainants  in  this  case  are  confronted  with  a  condi- 
tion that  will,  to  a  greater  or  less  extent,  present  itself  to  other 
communities  in  western  Pennsylvania  enjoying  natural  gas  ser- 
vice. Natural  gas  is  one  of  Pennsylvania's  great  assets.  For 
many  years  it  has  been  supplied  over  an  extended  area  for  both 
domestic  and  industrial  purposes.  Its  real  value  at  first  was 
little  appreciated  and  it  was  wasted  in  a  most  profligate  manner. 
All  indications  point  to  a  fast  decreasing  supply  thereof.  It  Is 
apparent  that  it  will  be  only  by  concerted  effort,  on  the  part  of 
all  who  use  natural  gas,  to  curtail  its  consumption,  that  its  con- 
tinued supply  may  be  extended.  It  is  obtained  by  drilling  wells 
of  various  depths,  which  can  only  be  done,  particularly  at  the 
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present  prevailing  high  prices,  at  considerable  expense,  and 
wells  that  are  found  to  produce  are  generally  limited  in  their 
supply  both  in  amount  and  time. 

The  testimony  adduced  shows  that  not  only  the  respondent 
but  others  have  caused  additional  gas  wells  to  be  drilled  in  the 
territory  within  a  reasonable  distance  of  Harrisonville,  but  with- 
out securing  any  supply.  It  is  evident  that  the  supply  of  na- 
tural gas  in  that  territory  is  being  rapidly  exhausted.  Respond- 
ent endeavored  to  secure  a  supply  of  gas  for  complainants  by 
contracting  for  same  from  other  gas  companies,  bur  was  unable 
so  to  do. 

The  efforts  respondent  has  made  to  secure  gas  in  the  vicinity 
of  Harrisonville,  as  shown  by  the  evidence,  convince  us  that  re- 
spondent has  complied  with  its  charter  duty  to  secure  a  further 
supply  of  natural  gas  for  its  patrons  at  Harrisonville  and  adja- 
cent territory,  and  it  has  been  unable  to  do  so  by  reason  of  the 
failure  of  natural  gas  in  that  locality.  To  compel  it  to  make  a 
more  extended  attempt  to  secure  such  supply  would  impose  upon 
it  a  greater  expense  than  it  should  be  called  upon  to  make. 

The  gas  supplied  by  the  United  Natural  Gas  Company  to  re- 
spondent for  its  patrons  at  Grove  City  and  other  communities, 
is  found  some  distance  northward  of  Grove  City.  The  amount 
of  gas  received  by  respondent  is  insufficient  to  serve  all  of 
its  patrons  at  Grove  City,  Harrisonville  and  other  points,  and 
is  also  decreasing.  On  account  of  its  extent  we  are  of  opinion 
that  by  restricting  the  same  to  its  Grove  City  patrons,  respond- 
ent is  not  discriminating  against  complainants. 

The  complaint  is  therefore  dismissed  and  an  order  will  ac- 
cordingly issue. 

Order. 

This  matter  being  before  the  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties 
and  full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
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conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  a  part  hereof: 

Now,  to  wit,  April  15th,  1919,  it  is  ordered  that  the  com- 
plaint in  this  case  be  and  the  same  is  hereby  dismissed. 


E.  S.  SWARTZ,  ET  AL.,  vs.  JEFFERSON  ELECTRIC  CO. 

Bates — Electric  companies — Alleged  to  be  excessive  and  ton- 
reasonable. 

■  Increased  rates  which  produce  a  smaller  net  income  than 
resulted  from  the  old  rates  and  which  only  partly  make  up  for 
the  increased  operating  expenses  are  not  unreasonable.  The 
new  rates  were  approved,  for  a  period  of  one  year  at  the  end  of 
which  time  a  revised  schedule  shall  be  filed,  or  cause  shown  why 
the  present  schedule  should,  be  continued. 

Complaint  Docket  Nos.  2399,  2415. 

REPORT  AND  ORDER  OF  THE  COMMISSION. 
BRECHT,  Commissioner.  April  15,  1919 : 

E.  S.  Swartz,  et  al.,  residents  of  the  borough  of  Punx- 
sutawney,  Jefferson  county,  and  the  Mercantile  Bureau  of 
Reynoldsville  Chamber  of  Commerce,  of  the  borough  of  Reyn- 
oldsville,  Jefferson  county,  have  each  filed  a  complaint  against 
the  Jefferson  Electric  Company.  Complainants  allege  that  the 
increase  in  rates  posted  and  published  for  electric  service  in 
their  respective  boroughs,  effective  October  1,  1918,  is  unjust 
and  unreasonable,  and  pray  the  Commission  for  various  reasons 
enumerated  somewhat  in  detail  that  an  order  be  made  to  restrain 
the  respondent  from  putting  the  proposed  rates  into  effect. 

In  its  answer  respondent  avers  that  its  new  rates  as  filed 
are  just,  reasonable  and  fair;  that  it  has  been  found  necessary 
to  advance  certain  rates  charged  for  electric  service  to  meet  the 
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steadily  increasing  costs  of  operation,  and  to  maintain  an  ade- 
quate service  for  its  patrons;  that  because  of  high  operating 
expenses  during  the  past  year  the  company  has  incurred  a 
deficit  in  its  business  at  Reynoldsville ;  and  that  as  long  as  pres- 
ent conditions  prevail  the  proposed  increase  will  not  be  suf- 
ficient to  produce  a  net  income  in  respondent's  business  in  that 
municipality. 

The  two  complaints  by  agreement  of  the  parties  were  heard 
together,  and  the  issue  raised  has  been  disposed  of  in  one  pro- 
ceeding. 

The  Jefferson  Electric  Company  supplies  electric  service 
to  the  public  in  the  borough  of  Punxsutawney  and  surrounding 
territory  in  the  borough  of  Reynoldsville  and  adjacent  territory* 
and  in  the  country  intervening  between  the  two  munncipalities. 
It  has,  however,  been  operating  in  the  borough  of  Reynoldsville 
only  since  November,  1917,  when  it  acquired  control  by  pur- 
chase of  the  property  and  franchises  of  the  Reynoldsville  Elec- 
tric Company  which  had  been  furnishing  service  in  that  munici- 
pality. 

A  comparison  of  respondent's  tariff  schedules  shows  that 
the  rates  under  attack  have  been  increased  one  cent  per  kilo- 
watt hour  for  substantially  the  same  volume  of  consumption  in 
general  and  commercial  lighting,  and  a  fraction  of  a  cent  for 
certain  classes  and  features  of  power  service.  The  rate  for 
••ommereial  lighting  which  appears  from  the  testimony  to  be 
the  principal  ground  of  complaint  has  ben  advanced  under  the 
new  tariff  from  15  to  16  cents  per  kilowatt  hour  for  the  first  30 
hours  of  maximum  demand,  and  from  5  to  6  cents  per  kilowatt 
for  all  excess  current.  In  moderate  size  power  current  the  in- 
crease in  the  rate  lias  been  from  V/2  to  2  cents  per  kilowatt  for 
all  excess  above  two  periods  of  40  hours  maximum  requirements; 
and  in  the  large  power  service  there  has  been  an  increase  of  y± 
of  a  cent  for  energy  charge  upon  all  power  used. 

In  a  special  clause  under  each  class  of  service  the  tariff  fur- 
ther provides  that  charges  for  electric  service  shall  be  increased 
fifteen  per  cent,  on  the  gross  amount  of  all  bills  rendered;  that 
11ns  additional  charge  shall  be  known  as  "War  Surcharge,"  and 
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shall  continue1  for  one  year  find  thereafter  until  Otherwise 
changed.  The  evidence  does  not  show  whether  the  complaint  ;s> 
more  especially  directed  against  this  larger  increase  imposed  xs 
a  war  charge,  or  whether  the  increase  of  the  rates  per  kilowatt 
hour  is  also  regarded  as  unjust  and  unreasonable.  Apparently 
both  these  features  of  the  tariff  are  meant  to  be  included  in  the 
complaint. 

Mr.  E.  S.  Swartz  was  the  only  witness  who  offered  testimony 
on  behalf  of  complainants.  The  burden  of  his  complaint  seemed 
to  be  against  certain  rates  under  a  former  tariff  which  he  con- 
tended were  not  equitably  applied  to  his  service  when  compared 
with  the  amount  charged  under  the  same  classification  to  a 
neighbor  druggist.  He  estimated  that  under  the  increase  now 
proposed  his  annual  cost  of  consumption  would  be  approximately 
20  per  cent,  higher.  He  admitted  that  the  cost  of  labor  and  the 
scale  of  wages  were  materially  increased  during  the  past  few 
years,  and  that  in  some  instances  men  are  still  paid  from  thirty 
to  forty  per  cent,  more  than  before  the  war.  Bituminous  coal 
he  testified  can  be  bought  at  Punxsutawney  at  $3  per  ton  deliv- 
ered in  the  bin.  He  further  stated  he  wanted  respondent  to 
have  the  benefit  of  a  reasonable  increase  in  the  rate  sufficient  to 
cover  the  cost  of  its  tangible  assets,  and  to  pay  a  good  return 
on  its  investment,  but  he  thought  that  the  increase  now  pro- 
posed was  unreasonable. 

In  its  exhibit  showing  detailed  production  cost  for  the  year 
1918,  the  respondent  sets  forth  that  it  paid  $3  a  ton  for  coal  dur- 
ing the  first  eight  months  of  the  year,  and  $3.50  the  remaining 
four  months.  The  general  manager  of  the  company  testified  that 
there  is  a  floating  supply  of  coal  from  country  banks  that  is  reg- 
ular in  quantity  and  inferior  in  quality  which  can  be  bought  at 
a  lower  price.  But  he  maintained  that  the  coal  from  that  source 
is  not  sufficient  to  furnish  an  adequate  supply  upon  which  re- 
spondent can  rely  to  keep  up  the  continunity  of  service  which  is 
necessary  in  an  electric  plant,  For  that  purpose  coal  must  be 
bought  in  large  quantities  and  stored  within  easy  access  of  the 
power  house  in  order  that  the  operations  of  the  company  may 
be  protected  against  the  usual  exigencies  of  railroad  deliveries 
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of  eoal.  The  witness  further  stated  that  when  coal  can  be  bought 
for  less  in  the  market  that  the  company  is  now  paying,  the  con- 
sumer will  get  benefit  of  a  reduction  in  the  rates  accordingly. 
No  evidence  has  been  put  in  possession  of  the  Commission  which 
successfully  controverts  the  essential  features  of  the  foregoing 
statement  with  respect  to  the  conditions  under  which  coal  must 
be  bought  and  stored  by  respondent. 

There  were  no  figures  submitted  to  show  the  value  of  re- 
spondent's property.  The  various  tabulations  offered  were  pre- 
pared by  the  auditor  of  the  company  and  deal  exclusively  with 
operating  data.  From  these  comparative  statements  it  appears 
that  the  net  income  of  the  Jefferson  Electric  Company  in  1913 
was  $21,804.86  ;  in  1914.  $24,213.92  ;  in  1915.  $24,405.86  ;  in  1916. 
$26,952.05;  in  1917,  $28,327.34;  in  1918,  new  rate  $24,828.28; 
and  in  1919  (estimated)  will  be  $16,478.98.  These  figures  show 
that  the  proposed  new  rate  based  on  the  business  and  operating 
expenses  including  taxes  of  1918.  produces  a  net  revenue  of  but 
77.6  per  cent,  of  the  amount  produced  under  the  former  rates 
in  1917,  and  95.1  per  cent,  of  the  net  income  in  1916.  The  esti- 
mated net  revenue  for  1919  shows  a  still  more  material  reduc- 
tion in  the  company's  earnings  when  measured  by  the  receipts 
obtained  in  normal  years  under  the  old  rates.  Figures  from 
the  Keynoldsville  district  show  a  deficit  in  operations  since  re- 
spondent acquired  that  property  in  1917,  and  are  not  included 
in  the  statement  of  income  given  above. 

During  the  three  months  in  1918  when  the  new  rates  were 
in  effect  they  produced  an  additional  revenue  of  $1,175,  or  r.t 
the  rate  making  allowance  for  different  periods  of  the  year,  of 
about  $7,000  per  annum.  Against  this  additional  revenue  of 
$7,000  there  is  an  increase  in  operating  expenses  of  about  $11,- 
000  due  chiefly  to  the  increased  cost  of  producing  current,  the 
expense  of  promoting  new  business,  and  the  general  advance  in 
the  cost  of  labor  and  plant  maintenance.  The  additional  reve- 
nue earned  by  the  increased  rates  is  therefore  apparently  more 
than  absorbed  by  increased  operating  expenses,  and  tends  to 
show  that  business  for  the  year  1918  will  produce  a  net  income 
below  that  secured  by  the  company  under  the  former  tariff. 
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It .  was  contended  by  complainants  and  constituted  their 
main  argument  against  the  proposed  increase  of  rates  that  re- 
spondent should  not  pay  over  $3  a  ton  for  coal.  The  statement 
of  its  auditor  shows  that  respondent  in  1918  used  4,875  tons  of 
coal,  for  which  it  paid  at  the  rate  of  $3  per  ton  for  3,125  tons, 
and  $3.50  for  the  balance.  If  it  be  conceded  that  coal  could 
have  been  bought  for  50  cents  a  ton  less  it  would  have  reduced 
operating  expenses  approximately  $850  for  that  year.  The  total 
operating  expenses  for  1918  were  given  as  being  $48,298.22. 
Under  those  circumstances  a  reduction  of  about  one  thousand 
dollars  a  year  would  not  materially  affect  the  rates  charged  for 
service  were  that  amount  saved  in  the  price  of  coal.  Hence  it 
would  appear  that  a  lower  price  of  fifty  cents  per  ton  for  coal 
would  not  of  itself  afford  substantial  relief  to  complainants. 

The  net  revenue  of  respondent  given  for  the  past  six  years 
shows  that  the  ratio  of  gross  receipts  to  operating  expenses  was 
considerably  less  in  1918  than  in  1917  ami  in  the  years  immedi- 
ately preceding  when  business  conditions  were  normal.  Where 
the  rate  of  return  has  been  a  reasonable  and  proper  one.  a  public 
service  company  should  be  allowed  about  the  same  net  income 
under  new  operating  conditions  that  it  enjoyed  when  its  rates 
and  service  were  accepted  as  satisfactory  by  the  public  which  it 
served.  In  the  present  instance  there  is  nothing  in  the  record  or 
evidence  which  shows  why  the  respondent  should  not  be  per- 
mitted to  increase  its  gross  receipts  under  the  high  prices  pres- 
ently ruling  and  seek  to  obtain  substantially  the  same  amount 
of  net.  revenue  now  that  it  earned  in  normal  limes.  If  a  utilitv 
is  expected  to  render  proper  and  adequate  service  under  abnor- 
mal conditions  in  business  the  balance  between  gross  receipts  and 
proper  operating  expenses  must  be  maintained  at  approximately 
the  same  level  as  was  found  proper  and  necessary  under  normal 
conditions. 

Complainants  are  assured  that  the  proposed  tariff  is  de- 
signed primarily  to  provide  emergency  rates.  This  purpose 
finds  some  support  in  the  tariff  itself.  The  special  clause  im- 
posing an  increase  of  15  per  cent,  on  all  bills  rendered  is  de- 
fined as  an  emergency  measure  to  be  withdrawn  after  one  year 
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or  as  soon  thereafter  as  business  conditions  will  warrant  rt 
was  also  submitted  in  the  pleadings  of  respondenl  that  the  in 
crease  m  certain  rates  was  made  necessary  by  reason  of  prevail- 
ing high  prices,  and  intimated  during  the  hearing  and  advanced 
in  the  argument  of  counsel  that  when  operating  costs  approach 
a  normal  level  a  revised  tariff  would  be  duly  filed. 

The  Commission  accordingly  finds  that  under  all  the  farts 
and  circumstances  appearing  in  the  evidence  the  complaim 
should  be  dismissed,  and  the  respondent  permitted  to  put  the 
proposed  rates  into  effect  for  one  year  from  the  date  of  the  is- 
sue of  this  report  and  order;  and  further  that  respondent  should 
be  directed  to  file  a  revised  schedule  of  rates  at  the  expiration 
of  that  period,  or  appear  before  the  Commission  and  show  cause 
why  a  revision  of  its  tariff  under  proper  operating  economies 
could  not  be  made  under  conditions  then  exist  inn-.  An  order 
will  be  made  to  this  effect. 

Order. 

This  matter  being  before  the  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaint  and  answer 
on  file  and  having  been  duly  heard  and  submitted  by  the  par- 
ties and  due  investigation  of  the  matters  and  tilings  involved 
having  been  had;  and  the  Commission  on  the  date  hereof  having 
made  and  filed  a  report  containing  its  findings  of  fact  and  con- 
cluisons  thereon,  which  said  report  is  hereby  approved  and  made 
part  hereof: 

Now,  to  wit,  April  If..  1919.  it  is  ordered  that  the  complaint 
in  this  case  be  and  the  same  is  hereby  dismissed  and  the  respond- 
ent is  permitted  to  put  into  effect  the  proposed  rates  for  a  pe- 
riod of  one  year  from  the  date  of  this  order;  and 

It  is  further  ordered  that  respondent  shall  file  a  revised 
schedule  of  rates  on  or  before  April  15,  1920,  or  appear  before 
the  Commission  and  show  cause  why  a  revision  of  its  tariff 
under  proper  operating  economies  could  not  be  made  under  con- 
ditions then  existing. 
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CALENDAR  OF  SESSIONS  FOR  WEEK  BEGINNING 
MONDAY.  APRTL  28.  1919. 

Monday,  April  28.  1.30  P.  M. 

Argument 
Harrisburg 

C.  2647.  Alexander  J.  Strathie  vs.  Bucks  County  Electric 
Company.  In  re:  Alleged  unjust  and  discriminatory  discon- 
tinuance of  electric  service  to  store  of  complainant  in  the  bor- 
ough of  Newtown.  Bucks  county. 

Wednesday,  April  30.  9.30  A.  M. 

Bearing 
Harrisburg 

C.  2477.  Borough  of  Girardville  vs.  Schuylkill  Electric 
Company.  In  re:  Alleged  unjust  and  unreasonable  increase  in 
rates  for  electric  service  in  said  borough. 

C.  2641.  Pennsylvania  Glass  Sand  Company  vs.  Penn  Cen- 
tra] Light  &  Power  Company.  In  re:  Alleged  unjust  and  un- 
reasonable increase  in  rates  for  electric  service  in  the  counties 
of  Huntingdon  and  Mifflin. 

M.  0.  1049-1919.  Contract  between  the  Pittsburgh-Beaver 
Light  Company  and  the  borough  of  Aliquippa,  Beaver  county, 
for  lighting  the  streets  of  said  borough  for  a  period  of  five  years. 

M.  C.  1050-1919.  Contract  between  the  West  Penn  Power 
Company  and  the  borough  of  Jeanette,  Westmoreland  county, 
for  lighting  the  streets  of  said  borough  for  a  period  of  five  years. 

M.  C.  1046-1919.  Contract  between  the  Juniata  Public  Ser- 
vice Company  and  the  borough  of  New  Bloomfield,  Perry 
county,  for  lighting  the  streets  of  said  borough  for  a  period  of 
ten  years. 

M.  C.  1047-1919.  Contract  between  the  Juniata  Public 
Service  Company  and  the  borough  of  Marysville,  Perry  county, 
for  lighting  the  streets  of  said  borough  for  a  period  of  ten  years. 

A.  2430-1919.  Application  of  William  Hape  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
buses  as  a  common  carrier  for  the  transportation  of  passengers 
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between  the  city  of  Hazleton,  borough  (if  Conyngham  and  the 
village  of  Sybertsville,  Luzerne  county. 

A.  2435-1919.  Application  of  Abe]  T.  Dymond  for  approval 
of  the  beginning  of  the  exercise  of  the  right  to  operate  auto 
bus,Js  as  a  common  carrier  for  the  transportation  of  passengers 
between  the  city  of  Hazleton,  borough  of  Conyngham  and  village 
of  Sybertsville.  Luzerne  county. 

A.  2439-1919.  Application  of  the  Bell  Telephone  Company 
of  Pennsylvania  and  the  Farmers  Mutual  Telephone  Company 
of  Washington  County  for  approval  of  the  sale  by  the  latter  to 
lo  the  former  of  its  property,  capital  stock,  etc. 

A  2440-1919.  Application  of  the  Pennsylvania  Railroad 
Company,  et  ah,  for  approval  of  the  alteration  of  a  crossing 
above  grade  at  a  point  where  the  tracks  and  right  of  way  of  the 
Ellsworth  branch  of  said  railroad  company  cross  a  public  high- 
way formerly  known  as  the  Bentleyville-Washington  Road  in 
the  borough  of  Ellsworth,  Washington  county. 

A.  2447-1919.  Application  of  the  Pennsylvania  Railroad 
Company,  et  ah,  for  approval  of  the  abolition  of  a  crossing  at 
grade  at  a.  point  where  an  industrial  siding  connecting  with 
property  of  William  Cramp  and  Sons  Shi])  and  Engine  Build- 
ing Company  cross  Richmond  street  in  the  city  of  Philadelphia; 
also  for  the  construction  of  an  extension  to  the  existing  siding 
on  the  easterly  side  of  Dyott  street  from  its  present  terminus  to 
the  southerly  side  of  East  Girard  avenue  and  the  relocation  of 
an  existing  siding  and  construction  of  an  additional  siding  from 
said  track  on  Dyott  street  across  the  easterly  side  of  said  street 
to  the  property  of  William  Cramp  and  Sons  Ship  and  Engine 
Building  Company  in  the  city  of  Philadelphia. 

1.30  P.  31. 

C.  430  and  430A.  Hearing  upon  the  question  of  the  adop- 
tion of  plans  and  specifications  which  have  been  prepared  by 
the  Bethlehems'  Bridge  Commission  for  the  abolition  of  the  grade 
crossings  at  South  Main  Street.  Bethlehem,  Wyandotte  street 
and  Broadhead  avenue,  South  Bethlehem,  and  the  construction 
of  a  bridge  and  viaduct  as  a  substitute  therefor. 
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A.  2387-1919.  Application  of  Weston  Water  Company  for 
approval  of  incorporation  for  the  purpose  of  supplying  water 
to  the  public  on  Miller  Heights,  Bethlehem  Township,  North- 
ampton County. 

10.00  A.  M. 

Johnstown". 

A.  2409-1919.  Application  of  Davis  &  McDermott  Com- 
pany for  approval  of  the  right  to  operate  auto  buses  as  a  com- 
mon carrier  between  the  borough  of  Nanty-Glo  and  the  city  of 
Johnstown,  Cambria  county. 

Thursday  May  1.  g  30  ^ 

Hearings. 
Harrisburg 

M.  C.  1051-1919.  Contract  between  the  Bell  Telephone 
Company  of  Pennsylvania  and  the  borough  of  Wellsville,  York 
county,  granting  the  company  the  right  to  construct,  maintain 
and  operate  an  aerial  telephone  system  within  the  limits  of  said 
borough. 

A.  1834-1918;  A.  1835-1918;  A.  1836-1918.  In  re:  Pro- 
ceedings for  the  abolition  of  certain  grade  crossings  in  Derry 
township,  Dauphin  county. 

A.  2438-1919.  Application  of  the  borough  of  Johnsonburg 
for  approval  of  the  operation  and  acquisition  of  the  plant  of 
the  Johnsonburg  Water  Company. 

A.  2445-1919.  Application  of  the  Pittsburgh,  Bessemer  & 
Lake  Erie  Railroad  Company  et  al,  for  approval  of  the  con- 
struction of  crossings  at  grade  at  points  where  two  industrial 
sidings  cross  public  highway  known  as  Hilliards-Murrinsville 
Road  in  Venango  township,  Butler  county. 

A.  2450-1919.  Applicaion  of  the  Penn-Harris  Taxi  Com- 
pany for  approval  of  incorporation  for  the  purpose  of  the  trans- 
action of  a  general  taxicab  and  taxi  service  business  in  the  city" 
of  Harrisburg. 
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1.30  P.  M. 

A.  2446-1919.  In  re :  Abolition  of  existing-  crossings  at 
points  where  the  tracks  and  right  of  way  of  the  Central  Rail- 
road Company  of  New  Jersey  cross  over  and  above  the  grade 
of  a  public  highway  known  as  State  Highway  Route  No.  163, 
and  where  the  tracks  and  right  of  way  of  said  railroad  com- 
pany cross  at  grade  of  the  said  public  highway  at  or  near  Le- 
high Gap.  Northampton  county. 

10.00  A.  M. 

SCRANTON. 

A.  2310-1919.  Application  of  the  Delaware  and  Hudson 
Company  for  approval  of  the  elimination  of  a  crossing  at  grade 
and  the  construction,  operation  and  maintenance  of  a  crossing 
above  grade  in  lieu  thereof,  at  point  where  the  tracks  of  said 
company  cross  Dundaff  and  Fallbrook  streets  in  the  city  of 
Carbondale. 

A.  2437-1919.  Application  of  William  H.  Nafus  for  ap- 
proval of  the  beginning  of  the  exercise  of  the  right  to  operate 
auto  buses  as  a  common  carrier  between  Carbondale  and  Hones- 
dale. 

10.00  A.  M. 

Cresson. 

A.  2429-1919.  C.  B.  Henry,  et  al.,  doing  business  as  the 
Cresson  Taxi  Service  (partnership)  for  approval  of  the  be- 
ginning of  the  exercise  of  the  right  to  operate  auto  buses  as  a 
common  carrier  between  the  Cresson  Passenger  Station  of  the 
Pennsylvania  Railroad  Co.  and  the  State  Sanitorium  in  Cres- 
son township,  Cambria  county,  on  call  or  demand. 

Friday,  May  2.  11.00  A.  M. 

AbLENTOWN. 

C.  2372.  Lehigh  Valley  Transit  Company  vs.  New  Street 
Bridge  Company.    In  re :  alleged  unjust  and  excessive  rates, 
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tolls  and  charges  in  the  city  of  Bethlehem,  and  praying  for  re- 
paration thereon, 

C.  2339.    Bethlehem  Steel  Company 

C.  2340.    City  of  Bethlehem 
vs. 

Lehigh  Valley  Transit  Company. 
In  re :  Alleged  unjust  and  unreasonable  increase  in  rate  of  fare. 


/  V 

Department  of  Labor  and  Industry 

\  / 

ACTING  COMMISSIONER. 

Clifford  B.  Connelley,  Pittsburgh,  named  as  acting  com- 
missioner, April  22,  1919. 
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Legislature 


COMPENSATION. 

Committee  Named  to  Discuss  Proposed  Amendments. 

As  a  result  of  the  second  conference  on  proposed  amend- 
ments to  the  State  Workmen's  Compensation  Code  held  in  Har- 
risburg  Tuesday,  April  22,  the  following  committee  was  named 
to  meet  in  Harrisburg,  Monday,  April  28.  at  2  p.  m.  to  discuss 
suggested  changes  in  the  law: 

Employers— G.  F.  Fonda.  Bethlehem;  David  A.  Reed, 
Pittsburgh;  Joseph  R.  Grundy.  Bristol;  B.  M.  Clark.  Punx- 
sutawney;  A.  L.  Williams.  Wilkes-Barre. 

Employes— Roger  J.  Dever.  Wilkes-Barre;  James  H. 
Maurer,  Reading;  John  A.  Brophy.  Clearfield:  John  A.  Phillips, 
Philadelphia  ;  Morris  Phillips,  Pittsburgh. 

A  hearing  will  be  held  on  House  bill  540  relative  to  suits 
under  the  common  law  where  a  labor  law  is  violated  on  Wednes- 
day, April  30,  by  the  Judiciary  General  Committee  of  the 
House. 

NEW  LEGISLATION. 
Public  Service. 

Senate  No.  829  (Crow)  authorizing  electric  companies  to 
furnish  current  to  adjoining  states. 

Insurance. 

Senate  No.  846  {Pattern)  making  it  unlawful  to  cancel  insur- 
ance policies  without  written  consent  of  insured. 

House  No.  1383  (Rorke)  providing  for  a  State  annuity  and 
old  age  pension  fund. 

Banking. 

House  Nos.  1342  to  1347  {Walker)  clarifying  laws  relative 
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to  collection  of  state  taxes  on  foreign  corporations  and  making 
loan  report  period  the  same  as  capital  stock  report  period. 

Miscellaneous. 

House  Nos.  1360  (Norton)  and  1336  {Mangan)  establishing 
2,000  pounds  as  a  legal  ton  of  coal. 

Senate  No.  848  (Smith)  designating  matter  of  entering 
suits  against  the  Commonwealth. 


193    Postponed — Time  extended  five  days. 
540    Passed  2nd  reading  April  22.  recommitted  to  Ju- 
diciary General  Committee  April  23. 
702    Passed  1st  reading  April  23. 
932    Up  for  3rd  reading  April  21,  postponed. 
1297    Second  reading,  April  22,  amended. 


CHANGE  IN  STATUS  OP  BILLS  PREVIOUSLY 
REPORTED. 


Senate 
392 
399 


Passed  3rd  reading  April  22. 
Recommitted  to  Committee  on  Insurance. 


House 


Bills  Vetoed. 


House  168,  204. 


Senate  355 
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/  N 

Workmen's  Compensation  Board 
v  / 

HEARINGS  DE  NOVO. 

RUTH  A.  SEARFOSS  vs.  C.  R,  R.  CO.  OF  N.  J. 

Interstate  commerce — Fall  from  car — Member  of  crew  engaged 
in  shifting  interstate  freight. 

A  member  of  a  train  crew  who  was  killed  by  a  fall  from  a 
car  bearing  interstate  freight  which  he  was  assisting  to  shift 
was  engaged  in  interstate  commerce,  and  his  dependents  are  not 
entitled  to  compensation  tinder  the  Pennsylvania  Act. 

Hearing  de  novo  held  at  Seranton,  Pa..  Feb.  6.  1919. 
MACKEY,  Chairman,  April  17,  1919: 

Findings  of  Fact. 

1.  John  E.  Searfoss,  the  husband  of  the  claimant,  died  on 
May  14,  1918,  as  the  result  of  an  accident  suffered  in  the  course 
of  his  employment  for  the  Central  Railroad  Company  of  New 
Jersey  at  Seranton,  Pa. 

2.  Both  the  deceased  and  the  employer  at  the  time  of  the 
accident  had  accepted  Article  3  of  the  Pennsylvania  Workmen's 
Compensation  Act  of  1915. 

3.  The  claimant,  Ruth  A.  Searfoss,  is  a  dependent  widow, 
being  the  wife  of  the  said  John  A.  Searfoss,  deceased,  living 
with  him  and  being  supported  by  him  at  the  time  of  his  death. 
He  left  the  following  dependent  children:  Myrtle  E.,  daughter, 
born  April  5,  1908 ;  Althea  B.,  daughter,  born  March  27,  1910 ; 
Mildred  A.,  daughter,  born  October  27,  1914;  Ruth  E..  daughter, 
born  August  18,  1916 ;  Donald  E.,  son,  born,  February  5,  1918. 

The  weekly  wage  of  the  said  John  A.  Searfoss  at  the  time 
of  the  accident  was  in  excess  of  $20  per  week  wbile  the  expense 
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of  the  last  illness  and  funeral  have  not  been  paid  by  the  de- 
fendant. 

4.  A  hearing  de  novo  was  granted  by  the  Board  in  order 
to  consider  whether  or  not  under  the  facts  surrounding  the 
death  of  the  employe  he  was  engaged  in  interstate  commerce. 

5.  At  the  hearing  de  novo  the  defendant  presented  an  ap- 
plication before  the  Board  to  have  the  Central  Railroad  of  New 
Jersey  stricken  from  the  record  as  the  defendant  and  the  United 
States  Railroad  Administration,  Director  General  of  Railroads, 
Central  Railroad  of  New  Jersey  substituted.  This  motion  was 
denied  and  an  exception  granted. 

6.  The  defendant  maintains  railroad  wards  at  or  near 
Scranton,  Pa.,  for  the  purpose  of  receiving  shipments  of  freight 
from  points  without  and  within  the  State  of  Pennsylvania  and 
for  the  further  purpose  of  transferring  freight  thus  received 
to  other  railroads,  said  freight  to  be  shipped  to  its  ultimate  des- 
tination. The  deceased  was  a  member  of  a  shifting  crew,  whose 
duties  were  to  move  both  interstate  and  intrastate  shipments 
from  one  part  of  the  yard  to  another  as  directed  by  the  proper 
officials  of  the  railroad  company  having  the  work  in  charge. 

7.  The  testimony  which  had  been  taken  before  the  Referee 
upon  which  he  had  granted  compensation  was,  by  agreement, 
adopted  as  though  taken  before  the  Board,  with  the  privilege 
granted  to  either  side  to  add  thereto  as  either  might  desire. 
We  find  that  the  Referee  heard  but  one  witness  as  to  the  nature 
of  the  deceased's  employment.  The  witness  was  E.  W.  Earley, 
a  machinist,  who  was  an  eye  witness  of  the  accident.  He  was 
not  an  employe  of  the  defendant,  but  viewed  the  accident  from 
a  bridge  over  the  railroad.  This  witness  had  no  information  as 
to  the  nature  of  the  deceased's  employment.  At  the  hearing 
de  novo  the  defendant  presented  the  conductor  of  the  train  and 
a  brakeman  who  was  with  the  deceased  at  the. time  of  the  acci- 
dent together  with  a  station  agent  who  had  knowledge  of  the 
movement  of  the  car  from  which  the  deceased  fell.  The  claim 
ant  in  her  claim  petition  averred  that  the  deceased  fell  from  i 
moving  car  while  in  the  performance  of  his  duties. 

8.  From  all  the  testimony  in  the  case,  we  find  that  the  ship 
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ping  crew,  of  which  the  deceased  was  a  member  at  this  time 
was  engaged  in  switching  an  interstate  shipment.  Among  the 
cars  that  were  being  shifted  was  a  gondola  car  loaded  with  sand 
consigned  from  Jersey  City  in  the  State  of  New  Jersey  to  a 
consignee  in  Sherbrook,  Canada.  The  way  bill  was  an  interline 
way  bill  issued  by  the  defendant  at  Jersey  City.  It  proceeded 
in  the  course  of  its  journey  over  the  lines  of  the  defendant 
from  Jersey  City  to  Seranton,  Pennsylvania.  At  the  latter 
point  it  was  to  proceed  over  the  Ontario  &  Western  Railroad 
to  a  point  in  New  York  State  and  thence  by  other  routes  to  its 
ultimate  destination  in  Canada. 

9.  It  was  from  this  car,  while  it  was  in  motion  that  the  de- 
ceased fell.  The  evidence  and  uncontradicted  statements  in  the 
claimant's  claim  petition  establish  the  fact,  and  the  Board  so 
finds,  that,  while  standing  upon  this  moving  ear,  the  deceased 
was  in  the  course  of  his  occupation  for  the  defendant  and  was 
assisting  in  its  movements. 

Conclusions  of  Law. 

Under  the  foregoing  facts,  the  deceas  d  at  the  time  of  his 
accident,  which  caused  his  death,  was  engaged  in  interstate  com- 
merce, therefore,  the  Workmen's  Compensation  Board  of  Penn- 
sylvania has  no  jurisdiction  in  this  case. 

Disallowance. 

Compensation  in  the  foregoing  case  is  disallowed  because  of 
lack  of  jurisdiction  in  the  Workmen's  Compensation  Board  of 
Pennsylvania. 
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APPEAL  PROM  DECISIONS  OF  REFEREES. 

MARY  H.  SETTLEMOYER  vs.  PENNSYLVANIA  R.  R. 

Dependents  and  dependency — Wife — Living  apart  from  hus- 
band— Parents — Section  307,  Paragraph  7,  construed. 

When  the  deceased  employe  is  survived  by  a  wife  and  a  de- 
pendent mother,  the  latter  is  entitled  to  compensation  when  it  ap- 
pears that  the  wife  was  living  apart  from  her  husband  at  the 
time  of  his  death,  and  was  not  dependent  upon  him. 

Paragraph  7  of  Section  307  should  be  construed  as  though 
it  read  "If  there  be  neither  widow,  widower  nor  children  'en- 
titled to  compensation'  then  to  the  father  and  mother,  etc." 

Appeal  by  claimant  from  disallowance  of  compensation  by 
Referee  Henderson,  District  No.  8.  Claim  Petition  No.  6054. 
Reversed. 

MACKEY.  Chairman,  April  17,  1919: 

The  claimant,  Mary  H.  Settlemoyer,  is  asserting  her  right  to 
compensation  because  of  the  death  of  Robert  K.  Settlemoyer, 
her  son,  who  was  killed  while  in  the  course  of  his  employment 
for  the  defendant.  This  claim  is  contested  on  the  ground  thar,, 
although  the  mother  was  dependent  upon  her  son  at  the  time 
of  his  death,  nevertheless,  it  is  claimed  that  her  right  to  com- 
pensation is  barred  because  of  the  fact  that  the.  deceased  left  a 
widow  with  whom  he  was  not  living  at  the  time  of  his  death  and 
who  was  not  dependent  upon  him.  In  other  words,  were  it  not 
for  the  fact  that  at  the  time  of  the  accident  which  caused  the 
death  of  the  deceased  workman  he  had  a  wife  living  separate 
and  apart  from  him  and  not  dependent  upon  him  for  support, 
the  mother  would  be  clearly  entitled  to  an  award.  The  ques- 
tion then  is  does  the  law  bar  the  claimant  under  these  circum- 
stances ? 

The  defendant  urges  that  it  is  our  duty  to  follow  the  lan- 
guage of  Section  307,  Paragraph  7.  without  reference  to  anv 
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other  section  of  the  Act  and  to  interpret  it  literally.  This 
clause  reads:  "In  ease  of  death,  compensation  shall  be  com- 
puted on  the  following  basis  and  distributed  to  the  following- 
persons."  "(7)  If  there  be  neither  widow,  widower  nor  child- 
ren, then  to  the  father  and  mother,  or  the  survivor  of  them  if 
dependent  to  any  extent  upon  the  employe  for  support  at  the 
time  of  his  death,  twenty  per  centum,  of  wages." 

The  defendant  urges  that  the  Board  in  Zimmerman  vs.  Sus- 
quehanna Coal  Company,  3  Dep.  Rep.  3468.  has  already  created 
a  precedent  which  it  ought  to  follow.  We  arc  not  convinced, 
however,  that  our  decision  in  that  case  was  well  considered  and 
if  it  was  not,  it  becomes  our  duty  to  disregard  the  same  and  to 
clearly  indicate  the  position  that  we  feel  that  we  ought  to  have 
taken  then,  and  are  bound  to  establish  now.  Section  307  pro- 
vides for  compensation  in  the  case  of  death,  classifying  those 
who  are  entitled  to  awards  under  ceivtain  circumstances  and  fur- 
ther provides  a  schedule  of  compensation.  It  would  seem,  there- 
fore, that  the  whole  section,  with  all  its  sub-divisions,  should  be 
read  together  in  order  to  determine  what  was  the  common 
thought  or  general  understanding  of  the  Legislature  at  the  time 
of  their  enactment. 

Paragraph  1  provides  for  compensation  for  a  child  or  child- 
ren in  case  no  widow  nor  widower,  cut  Hied  to  compensation, 
was  left  by  the  deceased.  These  latter  words  in  our  opinion 
ought  to  be  interpolated  in  Paragraph  7  in  order  to  properly 
construe  the  same.  That  is  to  say.  if  there  be  neither  widow, 
widower,  nor  children,  entitled  to  compi  usation,  then  a  depend- 
ent parent  ought  to  be  taken  care  of.  Compensation  is  in- 
tended to.  at  least  partially,  supply  the  means  of  a  livelihood 
to  those  who  had  a  right  to  depend  upon  the  wages  of  the  de- 
ceased workman.  The  law  never  intended  that  a  dependent 
father  and  mother  should  be  prevented  from  receiving  this  as- 
sistance upon  the  death  of  a  son.  merely  because,  somewhere 
there  lives  a  woman  to  whom  he  had  at  one  time  been  married 
but  who  at  the  time  of  his  death  was  in  no  way  dependent  upon 
him  and  was  not  living  with  him.  It  would  be  an  absurdity  to 
think  that  the  law  was  drawn  with  the  intention  of  depriving 
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dependent  parents  of  compensation  under  such  circumstances. 
Compensation  is  based  upon  dependency  and  not  relationship. 
"The  fundamental  rule  in  construing  statutes  is  to  ascertain  and 
give  effect  to  the  intention  of  the  Legislature.  This  intention, 
however,  must  be  the  intention  as  expressed  in  the  statute,  where 
the  meaning  of  the  language  used  is  plain  *  *  *  but  where  the 
language  of  the  statute  is  of  doubtful  meaning  or  where  an  ad- 
herence to  the  strict  letter  would  lead  to  injustice,  to  absurdity, 
or  to  contradictory  provisions,  the  duty  devolves  upon  the  Court 
of  ascertaining  the  true  meaning.  If  the  intention  of  the  Legis- 
lature cannot  be  discovered,  it  is  the  duty  of  the  Court  to  give 
the  statute  a  reasonable  construction  consistent  with  the  general 
principles  of  law."  36  Cyc.  1106;  also,  Black  Creek  Improve- 
ment Co.  vs.  Commonwealth,  94  Pa.  450 ;  Commonwealth  vs. 
Gouger,  21  Pa.  Superior  Court  217.  In  Turbett  Township  vs. 
Port  Royal  Borough,  33  Superior  Court  520,  we  find  a  con- 
trolling case.  This  was  an  action  by  a  Poor  District  to  recover 
the  expenses  of  the  maintenance  of  a  pauper  under  the  Act 
of  June  13,  1836,  Section  9,  Paragraph  5,  P.  L.  539.  It  was 
there  held  that  "by  any  unmarried  person,  not  having  a  child" 
is  to  be  construed  as  the  similar  English  statute  was  construed 
to  the  effect  that  if  such  person  has  no  child  that  can  be  a  bur- 
den to  the  parish  in  consequence  of  his  acquiring  a  settlement 
tli ere,  he  shall  be  considered  as  not  having  a  child  within  the 
meaning  of  the  statute.  It  was  further  held  that  the  effects  and 
consequences  of  the  proposed  construction  of  a  law,  as  well  as  its 
reason  and  spirit,  will  be  looked  into  in  determining  the  legisla- 
tive intent,  which  is  the  criterion  by  which  all  acts  must  be  con- 
strued. Hence,  if  there  is  room  for  construction,  the  Court  will 
prefer  that  construction  which  is  most  consonant  with  the  pur- 
pose for  which  the  Act  was  passed.  See  also  Eshleman's  Ap- 
peal, 74  Pa.  42,  Story's  Appeal,  83  Pa.  89. 

There  is  no  more  familiar  rule  in  the  construction  of  stat- 
utes than  that  a  meaning  should  not  be  attributed  to  one  which 
would  render  it  absurd  if  another  which  is  reasonable  can  be 
discovered  expressed  within  the  scope  of  the  language  used. 
Courts  may  ignore  the  literal  sense  of  words,  even  where  there 
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is  no  uncertainty  of  expression,  in  order  to  clear  up  obscurities 
and  avoid  absurd  consequences,  and  carry  out  the  idea  of  the 
lawmakers,  if  such  idea  can  be  reasonably  said  to  be  covered  by 
the  language  used.  State  vs.  Chicago  &  N.  AV.  R.,  108  N.  W. 
594;  Detroit  &  M.  R.  Co.  vs.  Alpena,  115  N.  AY.  724. 

It  is  the  opinion  of  the  Board  that  the  Legislature  clearly 
intended,  in  cases  such  as  this,  to  provide  compensation  for  de- 
pendent parents  and  that  it  is  properly  within  the  functions  of 
the  Board  to  construe  the  language  of  the  Act  to  give  it  this 
meaning. 

We  hold  that  the  Legislature  intended  to  have  Paragraph 
7  of  Section  307  interpreted  as  though  it  read  "If  there  be 
neither  widow,  widower  nor  children  entitled  to  compensation 
then  to  the  father  and  mother,  etc." 

"We,  therefore,  adopt  all  the  findings  of  fact  of  the  Referee 
but  reverse  his  second  conclusion  of  law  and  award  to  Alary  H. 
Settlemoyer.  dependent  mother  of  deceased.  20  per  cent,  of 
$20.00,  or  $4.00  per  week  for  a  period  of  300  weeks  from  August 
24.  1917,  together  with  $100,  the  cost  of  the  last  sickness  and 
burial  paid  upon  which  amount  a  credit  of  $40  is  to  be  allowed, 
the  said  amount  having  been  paid  by  the  defendant. 


DETERMINATION  OP  COMPENSATION  UNDER 
AGREED  FACTS. 

WILLIAM  H.  PASHLEY.  JR.,  AND  FLORENCE  R,  PASH- 
LEY.  BY  ROSE  PASHLEY,  THEIR  AIOTHER,  vs. 
BARRETT  CHEAIICAL  AVORKS. 

Dependents  and  dependency — Children — Deceased  in  loco  pa- 
rentis— Natural  father  still  Urine/. 

The  parents  of  the  claimants  had  separated  and  the  latter 
with  their  mother  lived  and  were  supported  by  the  deceased  em- 
ploye, Elwood  O.  Morris,  Jr.    The  father  of  the  claimants  con- 
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tributed  nothing  toward  the  support  of  either  the  mother  or  the 
children  and  had  been  released  by  the  mother  from  liability  for 
their  support. 

Held:  The  deceased  stood  in  loco  parentis  to  the  claimants 
and  they  are  entitled  to  compensation. 

Petition  for  determination  of  compensation  under  agreed 
facts. 

SCOTT,  Commissioners,  April  17,  1919: 

It  is  agreed  that  Elwood  G-.  Morris,  Jr.,  while  in  the  em- 
ploy of  the  defendant  company  at  Frankford,  Philadelphia,  on 
September  17,  1918,  as  a  night  watchman,  met  with  an  accident 
whereby  his  death  was  caused  from  suffocation  and  burns ;  that 
the  expenses  of  the  last  sickness  and  burial  were  in  excess  of 
$100  and  were  paid  by  the  employer ;  that  his  weekly  wages  at 
the  time  of  the  accident  were  $39.  It  also  appears  that  William 
H.  Pashley,  Sr.,  the  father  of  the  claimants,  his  minor  children, 
was  at  the  time  of  the  accident  living  separate  and  apart  from 
his  wife,  Rose  Pashley,  and  was  not  supporting  his  wife  or 
children,  although  he  had  expressed  a  willingness  to  pay  $6  a 
week  for  the  support  of  his  two  minor  children,  but  that  the 
mother  released  him  from  this  proposed  payment  in  lieu  of  his 
paying  to  her  the  sum  of  $75  to  institute  divorce  proceedings 
which  are  now  pending. 

It  is  also  agreed  that  at  the  time  of  the  accident  to  Elwood 
Morris,  Rose  Pashley  and  the  two  minor  children,  claimants, 
were  living  with  and  supported  by  him  as  part  of  his  house- 
hold and  were  dependent  upon  him  for  their  support.  We  there- 
fore find  as  a  fact  that  Elwood  Morris,  the  deceased  employe, 
at  the  time  of  his  death  stood  in  loco  parentis  to  the  two  minor 
children,  claimants,  and  that  they  were  members  of  his  house- 
hold and  under  the  provisions  of  paragraph  9.  Section  307.  con- 
clude that  the  said  minor  children  are  entitled  to  compensation. 

We  do  not  think  that  any  arrangement  between  the  parents 
in  any  way  affects  the  right  of  the  claimants,  who  admittedly 
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were  supported  by  the  deceased  employe  in  his  household,  and 
that  their  status  as  dependents  is  fixed,  regardless  of  the  fa- 
ther's legal  liability  to  support  them,  dependency  in  each  case 
being  a  question  of  fact. 

The  further  question  submitted  to  the  Board  in  the  state- 
ment of  agreed  facts  as  to  whether  the  defendants  would  be 
liable  to  pay  further  compensation  to  the  minor  children  for 
the  death  of  their  legal  father  if  he  should  die  from  injuries 
received  in  the  course  of  his  employment,  does  not  appear  to  be 
material,  as  there  is  nothing  in  the  statement  of  facts  to  show- 
that  the  father  himself  is  working  for  the  defendant,  and  the 
Board  does  not  have  the  question  before  it  and  cannot  decide 
a  question  based  upon  a  mere  speculative  or  assumed  state  :f 
facts. 

The  defendants  are  directed  to  enter  into  a  compensation 
agreement  under  the  terms  of  the  Act  providing  for  the  payment 
of  compensation  to  William  H.  Pashley,  Jr.  and  Florence  R. 
Pashley,  or  their  legaly  appointed  guardian. 


REVIEW  OF  COMPENSATION  AGREEMENTS. 

PETER  MAFFEI  vs.  ALLEGHENY  RIVER  MINING  CO. 

Practice  and  procedure — Review  of  agreements    Alleged-  mis- 
take   Change  of  medical  opinion — Incorrect  history  re- 
lated by  employe — Effect  of  personal  examination  by 

physician. 

A  compensation  agreement  executed  after  personal  examina- 
tion by  a.  physician  of  the  defendant  will  not  be  reviewed-  by  the 
Board  on  the  ground  of  mistake  even  though  the  employe  may 
have  given  an  incorrect  history  of  the  case.  The  fact  that  such 
examination  was  made  precludes  the  idea  that  defendxmt  relied 
solely  on  the  facts  related  by  the  plaintiff. 

Petition  for  review  of  compensation  Agreement  No.  480989. 
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LEECH,  Commissioner,  April  17,  1919: 

The  petitioner,  the  Allegheny  River  Mining  Co.,  ask  ns  to 
review  and  set  aside  a  compensation  agreement  executed  between 
it  and  Peter  Maffei.  and  approved  by  the  Board.  It  alleges  that 
the  agreement  was  executed  under  the  mistaken  belief  that  Maf- 
fei's  incapacity  was  due  to  an  accident  which  it  is  admitted  he 
sustained  in  the  course  of  his  employment  with  it  and  that  it  has 
since  been  discovered  that  his  incapacity  is  the  result  of  disease 
due  to  a  nervous  disorder  and  has  no  relation  to  the  accident. 

The  accident  occurred  June  29th,  1917,  and  the  agreement 
which  recited  that  Maffei 's  incapacity  began  on  October  3rd, 
1917,  was  executed  on  February  18th,  1918.  Maffei  was  exam- 
ined by  the  petitioner's  physician,  Dr.  Lee  Z.  Hayes,  within  two 
weeks  after  the  accident  and  five  or  six  times  thereafter  and  it 
was  upon  his  reports  that  the  agreement  was  executed. 

The  petitioner  asks  the  Board  to  review  and  set  aside  a 
compensation  agreement  executed  more  than  nine  months  after 
the  accident  and  over  four  months  after  the  beginning  of  Maf- 
fei's incapacity  and  after  an  extended  investigation  by  the  pe- 
titioner's own  physician  and  in  reliance  upon  his  reports. 

The  only  competent  evidence  which  it  has  produced  is  the 
testimony  of  Dr.  Hayes,  the  same  physician  on  the  strength  of 
whose  reports  the  agreement  was  executed,  which  is  to  the  effect 
that  he  has  changed  his  opinion  and  now  believes  that  the  inca- 
pacity is  not  due  to  the  accident  but  to  a  disease  itself  caused 
by  some  nervous  disorder.  Were  this  a  mere  change  in  his  medi- 
cal opinion,  Ribb  vs.  George  A.  Foreman,  3  Dep.  Rep.  R.  2743, 
2  W.  C.  Board  Dec.  338,  would  be  decisive  against  the  petitioner. 
But  in  the  present  ease  Dr.  Hayes  states  that  his  change  of  opin- 
ion is  solely  and  entirely  due  to  the  fact  that,  since  making  his 
reports,  he  has  discovered  that  history  given  by  Maffei,  upon 
.  which  he  relied  in  making  his  reports,  was  not  correct.  We  are 
therefore  asked  to  set  aside  a  compensation  agreement  executed 
by  the  petitioner  after  what  it  then  regarded  as  a  satisfactory 
investigation  by  its  own  physician,  on  the  ground  that  the  agent 
whom  it  employed  to  investigate  the  facts  had  chosen  to  aecept 
as  true  the  story  of  Maffei.  rather  than  go  to  the  trouble  of  find- 
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ing  out  for  himself,  what  the  petitioner  now  alleges  to  be  the  true 
facts. 

As  stated  by  Chairman  Mat-key  in  Ribb  vs.  Foreman,  Supra, 
the  Board  regards  it  as  against  public  policy  to  disturb  the  con- 
fidence of  the  public  in  the  finality  of  an  agreement  approved 
by  it  by  setting  such  an  agreement  aside  unless  the  evidence  not 
only  proves  that  the  agreement  was  based  on  a  mistake  of  fact 
but  also  that  great  injustice  will  Ik-  done  it'  the  agreement  be 
allowed  to  stand. 

A  compensation  agreement  is  an  agreement  between  parties, 
in  theory  of  law  at  least,  adverse  to  one  another  and  is  intended 
to  settle  and  make  final  their  respective  rights  and  obligations. 

The  practically  unanimous  course  of  judicial  opinion  in 
those  cases  in  which  Courts  in  the  exercise  of  their  equity  pow- 
ers have  been  asked  to  cancel  or  set  aside  agreements  other  than 
compensation  agreements  on  the  ground  of  mistake  of  fact  is  to 
the  effect  that  a  party  who  executes  an  agreement  with  another 
intended  as  a  final  settlement  of  their  respective  rights  and  obli- 
gations, may  not  set  up  as  a  ground  for  the  cancellation  of  such 
an  agreement  the  fact  that  he  accepted  as  true  a  statement  er- 
roneously made  by  the  adverse  party,  if  instead  of  relying  upon 
such  statement,  he  makes  an  investigation  of  his  own  either  in 
person  or  by  an  employe  or  agent.  In  such  case  the  very  making 
of  an  investigation  shows  that  he  does  not  rely  on  his  adver- 
sary's statements  but  upon  his  own  judgment  and  he  may  not 
thereafter  allege  as  a  ground  for  relief  from  Ids  agreement,  the 
fact  that  he  or  his  employe  or  agent  has  made  an  incomplete  or 
unsatisfactory  investigation.  We  are,  therefore,  of  the  opinion 
that  the  evidence  of  the  petitioner  shows  no  right  on  his  part  to 
the  exercises  of  the  powers  conferred  on  us  by  Section  four  hun- 
dred and  twenty-three  of  the  Workmen's  Compensation  Act  of 
1915.  The  petition  is  accordingly  refused  and  the  compensation 
agreement  between  the  petitioner  and  Peter  Maffei  ratified. 

It  follows  that  the  ancillary  petition  asking  us  to  order  Maffei 
to  submit  to  medical  examination  to  ascertain  the  cause  of  his 
incapacity  must  also  be  refused.  Such  an  examination  will  not 
only  be  ordered  if  the  fact  which  it  alleged  will,  or  may,  be  dis- 
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covered  thereby,  is  one  which  is  material  to  the  rights  or  obliga- 
tions of  the  petitioner  and  as  the  actual  cause  of  Maffei's  inca- 
pacity is  made  immaterial  by  the  agreement  which  we  have  just 
ratified,  the  examination  asked  for  would  be  of  no  value  to  the 
petitioner  even  if  it  should  result  as  the  petitioner  alleges  that 
it  expects. 


JOHN  SCHWARTZ  vs.  SUSQUEHANNA  COAL  CO. 

Review  of  agreements — Mistake  as  to  physical  condition  at  time 
of  executing  supplemental  agreement  and  final  receipt. 

A  supplemental  agreement  and  final  receipt  signed  under  a 
mistake  as  to  the  physical  condition  of  the  employe  was  set  aside 
by  the  Board,  and  defendmit  directed  to  enter  into  another  agree- 
ment for  the  payment  of  compensation  covering  the  period  of 
disability. 

Petition  for  Review  of  Compensation  Agreement  No. 
307495. 

SCOTT,  Commissioner.  April  17.  1919: 

The  agreement  sets  forth  that  on  January  11,  1917,  while 
in  the  employ  of  the  defendant  company,  the  claimant  was  roll- 
ing a  big  piece  of  rock  when  it  fell  against  his  right  (left)  leg 
causing  sprain  of  the  knee  and  feet. 

On  January  31,  1917,  an  agreement  was  entered  into  and 
compensation  paid  until  August  5th,  1917.  The  agreement  for 
total  disability  was  terminated  by  the  execution  of  a  supple- 
mental agi-eement  on  which  compensation  was  paid  until  Octo- 
ber 5,  1917,  the  claimant  having  in  the  meantime  performed 
some  light  work  about  the  mine  at  a  less  wage.    On  October  6, 
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1917,  the  claimant  returned  to  his  occupation  as  a  miner  at  his 
former  wages. 

In  the  supplemental  agreement  providing  for  the  payment 
of  compensation  at  the  rate  of  $5.70  per  week  there  is  also  a  stip- 
ulation that  the  partial  disability  ceased  October  5,  1917,  and 
this  is  confirmed  by  a  final  receipt  executed  November  30,  1917, 
acknowledging  receipt  of  $49.67  under  the  supplemental  agree- 
ment. There  is  no  allegation  in  the  claimant  's  petition  that  the 
termination  of  his  disability,  set  forth  in  the  supplemental  agree- 
ment, as  of  the  date  of  October  5,  1917,  was  secured  by  fraud  or 
coercion,  but  it  is  alleged  that  when  he  executed  this  agreement 
he  did  so  under  a  mistake  as  to  his  physical  condition  and  that 
although  he  made  an  honest  effort  to  resume  his  occupation  as  a 
miner,  and  continued  to  work  with  some  interruptions  until  May 
16,  1918,  that  since  that  date  on  account  of  the  injuries  which 
he  sustained  January  11,  1917,  he  has  been  unable  to  work  and 
is  entitled  to  compensation  for  either  total  or  partial  disability. 

The  question  before  the  Board  at  this  time  is  whether  there 
was  a  mistake  as  to  termination  of  disability  caused  by  the  al- 
leged accident.  The  evidence  is  that  the  claimant  worked  regu- 
larly prior  to  the  accident.  It  is  admitted  in  the  agreement  and 
confirmed  by  the  testimony  before  the  Board  that  a  large  rock 
rolled  against  the  claimant's  left  knee,  there  being  a  mistake  in 
the  agreement  as  to  the  leg  injured.  He  immediately  was  com- 
pelled to  cease  work  and  was  unable  to  return  to  work  for  more 
than  two  months. 

The  X-Ray  examination  of  the  injury  did  not  disclose  any 
involvement  of  the  bones  of  the  leg  or  knee,  but  one  of  the 
physicians  is  of  opinion  that  the  symptoms  complained  of  by  the 
claimant  indicate  traumatic  neuritis.  There  is  more  or  less  ob- 
scurity as  to  the  exact  cause  of  the  pain  complained  of,  but  the 
Board  is  of  opinion  and  finds  as  a  fact  that  the  claimant  is  suf- 
fering from  neuritis  which  is  a  resiiltant  effect  of  the  injuries 
he  sustained  by  the  accident  of  January  11,  1917,  and  that  in- 
advertently and  by  mistake  the  supplemental  agreement  was 
entered  into ;  that  the  injuries  sustained  at  the  time  of  the  acci- 
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dent  are  still  persistent  and  the  supplemental  agreement  and  final 
receipt  in  so  far  as  they  terminate  the  disability  are  set  aside, 
and  it  is  suggested  that  a  supplemental  agreement  for  the  pay- 
ment of  compensation  covering  the  period  of  disability  not  paid 
for  be  entered  into. 
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Secretary  of  the  Commonwealth 


CHARTERS  ISSUED. 


Name  Location  Business  Capita! 

Alfred,  Inc.,  E.  EL,  E.  H.  Alfred, 

Treas.,   Philadelphia  Dyeing  and 

cleaning  $10,000 

Altoona  Hotel  Co.,  J.  G.  Davis, 

Treas.,   Altoona   5,000 

American    Dispensing  Machine 

Co.,  John  G.  Peters,  Treas  Pittsburgh   50,000 

American     Electric    Steel  Co., 

Robt.  F.  Gross,  Treas.,   York,    125,000 

Bricker  Baking  Co.,  L.  M.  Brick- 

.    er,  Treas.,  Lemoyne,  Pa.,   Harrisburg,    5,000 

Bysome  Bldg.  &  Loan  Assn.,  J.  P. 

Cunningham,  Treas.,  Philadelphia,   1,000,000 

C.  and  E.  Motor  Co.,  The,  Stan- 
ley Elkin,  Treas  Indiana   12,000 

Eureka  Cigar  Box  Factory,  Inc., 

A.  B.  Hinkel.  Treas  Reading,    5,000 

Forsythe  Co.,  The  Robt.  L..  R. 

L.  Forsythe,  Treas  Pittsburgh  Printing  10,000 

Franklintown    Light,    Heat  & 
Power    Co.,    John    S.  Kapp, 

Treas.,  Dillsburg,  Pa  Franklintown   5,000 

Gainaday  Electric  Co.,  C.  L.  Bar- 
ton, Treas.,  Pittsburgh,  Pa.,  ..Philadelphia    50,000 

Hempfleld  Supply  Co.,  A.  N.  Per- 
shing, Treas  Greensburg.    200,000 

Home  Bldg.  &  Loan  Assn.,  The, 
of  the  Thirty-first  Ward,  W.  A. 

Koher,  Treas  Pittsburgh   1,000,000 

Kalmutz  Specialty  Co.,  C.  E.  Kal- 
mutz,  Treas  Wilkes-Barre   12,000 

Lipshutz   Bldg.   &   Loan  Assn., 
Chas.  E.  Gotleib,  Treas  Philadelphia  2,500,000 

McGinnis  Co.,  H.  A.,  R.  E.  Hagen, 
Treas  Philadelphia  Provisions  25,000 

Muddy  Creek  Coal   Co.,  W.  E. 

Johnson,  Treas  Portersville   25,000 
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Nelson  Dairy  Co.,  Guy  Gleason, 

Treas.,   Nelson   10,000 

New  Castle  Drug  Co.,  Richard 

T.  Jones,  Treas.,  New  Castle   20,000 

Rodgers  Hosiery  Co.,  Inc.,  C.  F. 

Rodgers,  Treas.,   Philadelphia   30,000 

Sharon  Realty  &  Insurance  Co., 

Will  T.  Barnes,  Treas  Sharon   10,000 

Snyder  Mfg.  Corp.,  The,  C.  W. 

Snyder,  Treas  Altoona,   Castings  10,000 

Specktor   Bldg.    &   Loan  Assn., 
Max,  Max  Specktor,  Treas  Philadelphia  I,000,0u0 
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